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[No.  2115.    Decided  June  18, 1896.]  ^   ^^3\ 

Thb    State  of  Washington,  JRespondentf  v.   M.   H.        ^^ 
Nichols,  Appellant 

CSIMINAL  UBEL  —  IKBTBUCTIOMB  —  SUFFICIENCY  OF  INDICTMENT. 

In  a  proeecntion  for  criminal  libel  it  is  not  error  for  the  conrt  to 
charge  the  jury  that  "the  publisher  of  a  libel  is  presumed  to  intend 
what  the  publication  is  likely  to  produce/'  although  $17  of  the 
Penal  Oode,  defining  libel,  may  omit  any  reference  to  the  matter  of 
malice  or  intention  constituting  an  element  of  the  crime. 

The  fact  that  oral  instructions  were  given  to  the  jury  in  the 
abeence  of  defendant  cannot  be  urged  on  appeal  when  it  does  not 
appear  from  the  record  what  the  instructions  were,  nor  from  i^ny 
source  that  they  were  prejudicial,  nor  that  the  matter  was  called  to 
the  attention  of  the  court  upon  a  motion  for  a  new  trial. 

An  indictment  for  criminal  libel,  which  sets  forth  the  libelous 
article  and  charges  defendant  with  '*  thereby  intending  to  provoke 
[the  person  libeled]  to  wrath,  and  expose  him  to  public  hatred, 
contempt  and  ridicule  and  deprive  him  of  th^  benefits  of  public 
confidence  and  social  intercourse,"  is  sufiicient,  although  the  statute 
defines  libel  as ''  the  defamation  of  a  person  .  .  .  tending  to  pro- 
voke him  to  wrath,  or  expose  him  to  public  hatred,''  etc. 

Appeal  from  Superior  Court,  King  County. —  Hon. 
T.  J.  HuMBSi  Judge.     Affirmed. 

Winsor,  Bush  &  Morris,  and  John  Wiley j  for  appel- 
pellant. 
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A.  W.  Haatie,  Prosecuting  Attorney,  W.  W.  WiU 
shircy  and  J.  T,  Ronald^  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — ^The  appellant  was  convicted  of  the 
crime  of  libel,  and  from  the  judgment  of  conviction 
appeal  is  taken  to  this  court.  The  indictment,  omit- 
ting the  formal  part  and  commencing  with  the  recital 
of  the  libelous  matter  charged  as  being  published,  is 
as  follows  : 

"  Seattle,  Wash.,  April  20,  1894. 

'*  I  first  became  acquainted  with  Rev.  T.  B.  Ford  in 
1872  at  the  St.  Louis  Conference  of  the  M.  E.  Ch., 
where  I  was  appointed  to  Pine  Bluff,  Ark.,  a  new 
charge  organized  by  Ford.  The  male  members  were 
mostly  '  pothouse  politicians '  of  the  lowest  type  inost 
of  whom  did  not  pretend  to  be  moral,  much  less 
christian.  By  misrepresentation  of  the  character  of 
his  work  to  Bp.  Scott,  Ford  got  himself  appointed  P. 
E.  of  a  district. 

''In  the  spring  of  1878,  Ark.  was  organized  into  a 
separate  conference  with  three  districts,  and  J.  H.  Gil- 
Ian,  R.  W.  Hammett  and  T.  B.  Ford  as  presiding 
elders.  Before  going  to  confce.,  I  learned  that  Ham- 
mett had  embezzled  some  of  the  young  preacher's 
missionary  money.  At  the  confce.  I  learned  that 
one  D.  W.  Calfee,  whose  money  had  been  withheld, 
intended  to  arrest  Hammett's  character.  When  the. 
Fort  Smith  Dist.  was  called,  I  inquired  of  a  young 
preacher  by  the  name  of  Smith  as  to  the  reason  of  the 
absence  of  Calfee.  He  replied,  'Calfee  is  afraid  to 
come  into  the  Ch.  He  is  on  the  street.  Gillam- 
and  Ford  have  ordered  him  to  stay  out  until  after. 
HammetVs  character  passes,  and  have  threatened  his 
expulsion  from  the  ministry  and  the  Ch.  in  case  of  re- 
fusal.' 'Well,'  said  I,  *we  will  see  whether  these  fel- 
lows  can  play  that  kind  of  a  game  in  this  confce.' 
So  I  arrested  the  passage  of  Hammett's  character. 
This  was  at  the  organization  of  the  confce.;  so  these 
gentlemen    asked    me   whether    I   intended   to    join 
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the  new  eon  fee.,  and,  on  being  answered  in  the 
negative,  objected  to  my  authority  to  make  the  arrest, 
and  were  sustained  by  the  authority  of  Bp.  Bowman. 
I  never  knew  why  Ford  was  so  much  interested  in  the 
matter,  until!  came  to  California,  where  while  attend- 
ing the  California  Confce.,  Calfee  informed  me  that 
this  embezzled  money  went  to  T.  B.  Ford,  and 
was  used  or  claimed  to  be  used,  by  him  to  pay  the  way 
of  another  Ford  while  attending  the  Ark.  Ag.  &  Mech. 
College,  under  pretense  of  his  preparing  for  the  min- 
istry in  the  M.  E.  Ch.,  when  he  did  not  belong  to  it. 
If  anyone  interested  doubts  this  statement,  let  him  ex- 
amine last  year's  missionary  appropriations  to  paper 
appointments  on  Seattle  Dist.,  and  interview  the  sup- 
plies to  learn  how  much  missionary  money  they  have 
received. 

"In  1884,  I  transferred  back  to  Ark.  Confce.  Bp. 
Bowman  had  told  me  in  India  while  en  route 
from  Bombay  to  Madras,  that  he  had  reduced  Ham- 
mett  and  Gillam  to  the  ranks  on  this  wise.  There 
was  a  preacher  by  the  name  of  Farmer,  a  graduate  of 
Boston  Univ.  &  Theol.  Semnry.  down  there  against 
whom  Ford,  Gillam  and  Hammett  had  trumped  up 
charges.  They  got  their  rather  pliant  confce.  breth- 
ren who  were  a  'ringed,  straked  and  speckled'  lot 
of  fellows,  to  vote  for  a  resolution  admitting  letters  as 
testimony.  The  Bp.  said  he  allowed  them  to  proceed 
without  interposing  any  objection.  Before  they  could 
proceed  to  the  case  of  Farmer  the  Bp.  said:  *  Now, 
brethren,  I  have  sufficient  testimony  of  this  kind  to 
put  the  P.  E's.  of  this  confce.  out  of  the  ministry, 
and  of  the  Ch.'  At  the  same  time  unloading  both 
breast  pockets  of  his  coat  and  laying  them  on  the 
table  before  him.  *  Now,'  said  he,  *  go  on  with  the  case 
of  Bro.  Farmer,  and  we  will  attend  to  your  case  after- 
wards.' They  grounded  arms  and  run  up  the  white 
flag.  Thereupon  the  Bp.  deposed  Hammett  and  Gil- 
lam from  the  presiding  eldership.  Hammett  was  not 
a  villain  at  heart,  but  lacked  the  force  of  character  to 
stand  up  against  the  villainy  of  others.  Gillam  was 
an  opium  eater,  and  occasionally  would  get  drunk,  as 
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Bro.  Bushong  of  Oregon  Conference  could  testify,  and 
had,  I  think)  at  one  time  been  a  good  man.  But  I 
never  heard  Ford  accused  of  being  anything  but  a 
scoundrel  or  something  worse. 

''  Ford  deserves  a  patent  on  a  new  method  of  mak- 
ing oneself  a  D.  D.  In  1884,  Rev.  G.  W.  Gray  (now 
at  the  head  of  theEpworth  LfCague),  was  Prest.  of  the 
Little  Rock  university  of  the  M.  E.  Ch.  A  conspiracy 
was  brewing  to  drive  Gray  out  of  his  position.  It 
afterwards  succeeded,  and  one  Prof.  Lewis,  a  nephew 
of  Bp.  Wiley,  then  a  professor,  was  appointsed  by  and 
with  the  con^nt  of  Dr.  Rusk.  The  means  used  by 
Ford  and  his  accomplices  was  a  lie  to  this  effect; 
*  That  Dr.  Gray  had  said  in  a  lecture  in  Little  Rock 
that  he  had  traveled  all  over  Arkansas,  and  taken 
pains  to  inform  himself  on  the  subject,  and  that  there 
was  not  more  than  a  wheelbarrow  load  of  books  in  all 
the  public  libraries  of  the  state.'  What  he  did  s^y 
was  that  there  were  not  more  books  in  all  the  common 
school  libraries  than  would  fill  a  wheelbarrow.  Dr. 
Gray  resigned,  Lewis  was  appointed,  and  afterward 
being  transferred  to  Chattanooga  University,  rement- 
bered  his  benefactor,  who  was  thereafter  to  be  known 
as  a  D.  D.  The  method  is  certainly  original,  and 
Ford  deserves  a  patent. 

**  After  transferring  from  the  St.  Louis  to  the  South- 
ern Illinois  Conference,  and  while  stationed  at  Anna, 
111.,  I  was  told  by  an  old  man,  a  member  of  the  M.  E. 
Ch.  that  Ford,  when  a  young  man,  and  while  in  the 
ministr}%  seduced  a  young  woman,  hired  or  persuaded 
another  man  to  marry  her,  and  after  the  other  man 
left  her,  married  her  himself,  after  a  short  interview 
in  a  smoke  house.  This  account  was  confirmed  by  D. 
W.  Calfee,  with  additional  particulars.  And  while  in 
Little  Rock  in  1884,  I  was  told  by  leading  men  of  the 
city,  formerly  members  of  the  M.  E.  Ch.,  that  Ford 
had  an  illegitimate  heir  in  Arginta,  opposite  Little 
Rock,  and  across  the  river  from  it. 

"These  facts  I  give  just  as  they  were  given  to  me,  or 
as  they  are  personally  known  to  myself.     I  think  that 
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the  interest  of  public  morals,  and  the  cause  of  Christ, 
demand  that  they  be  made  public. 

"(Signed)  M.  H.  Nichols, 

•    "  Care  Geo.  W.  Knowles, 
"Room  9,  Llewellyn  Dodge  Bldg.,  Seattle.'' 

"Thereby  intending  to  provoke  the  said  Rev.  T.  B. 
Ford  to  wrath  and  expose  him  to  public  hatred,  con- 
tempt and  ridicule,  and  deprive  him  of  the  benefits  of 
public  confidence'  and  social  intercourse,  and  he,  the 
said  M.  H.  Nichols,  at  the  time  of  the  making,  writing 
and  publishing  of  the  said  libel  as  aforesaid,  knew 
that  the  said  libel  was  false  and  untrue,  and  in  truth 
and  in  fact,  the  said  scandalous  and  libelous  state- 
ments contained  in  said  writing  are  and  were  untrue 
at  the  date  and  time  of  such  writing  and  publication 
as  aforesaid. 

''Dated  at  Seattle  in  the  county  and  state  aforesaid 
this  22d  day  of  September,  1894. 

"John  F.  Miller,  Prosecuting  Attorney, 
"By  A.  G.  McBride,  Deputy." 

The  first  error  alleged  is  the  refusal  of  the  court  to 
strike  out  the  testimony  in  regard  to  the  sickness  of 
Mrs.  Ivey.  Considerable  was  said  in  relation  to  this 
in  the  oral  discussion  of  this  case^  but  an  investiga- 
tion of  the  record  shows  that  the  court  did  substan- 
tially strike  out  the  testimony  objected  to  and 
especially  admonished  the  jury  that  the  matter  under 
discussion  by  the  attorneys  at  that  time  had  nothing 
to  do  with  the  questions  at  issue;  that  it  should  be 
disregarded  by  them  absolutely. 

The  seventh  instruction,  which  is  alleged  as  error, 

was  as  follows: 

• 

''The  intent  with  which  a  publication  is  made, 
rather  than  its  truth  or  falsity,  is  the  correct  criterion 
by  which  a  jury  is  to  determine  whether  such  a  pub- 
lication is  a  libel.  The  intention  is  a  matter  of  infer- 
ence from  the  nature  of  and  the  facts  surrounding  the 
publication.  The  law  presumes  that  every  one  intends 
the  necessary  and  probable  consequences  of  his  acts. 
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The  publisher  of*  a  libel  is  presumed  to  intend  what 
the  publication  is  likely  to  produce.  It  is  therefore 
as  much  a  question  of  whether  the  tendency  was  in- 
jurious to  the  person  of  whom  published,  as  to  whether 
the  defendant  intended  to  injure  the  person  libeled." 

Sec:  17  of  the  Penal  Code  defines  "  libel  "  to  be  "  the 
defamation  of  a  person  made  public  by  any  words, 
printing,  writing,  sign,  picture,  representation,  or  effigy 
tending  to  provoke  him  to  wrath,  or  expose  him  to 
public  hatred,  contempt  or  ridicule,  or  to  deprive  him 
of  the  benefits  of  public  confidence  and  social  inter- 
course." It  is  doubtful,  under  this  definition  of  the 
crime,  whether  the  question  of  malice  or  of  intention 
enters  in,  but  in  any  event  the  concluding  language 
of  the  court  in  the  instruction  objected  to  is  but  a 
logical  result  of  the  announcement  made  before,  that 
"  the  intention  is  a  matter  of  inference  from  the  nature 
of  and  the  facts  surrounding  the  publication,"  and 
that  "  the  law  presumes  that  every  one  intends  the 
necessary  and  probable  consequences  of  his  acts;" 
which  is  without  question  the  law  as  a  general  proposi- 
tion. 

We  think  the  court  correctly  instructed  the  jury  in 
relation  to  privileged  communications,  and,  consider- 
ing the  instructions  as  a  whole,  that  the  law  was  cor- 
rectly announced  to  the  jury  on  all  the  propositions. 

The  other  assignment  is  that  the  court  below  erred 
in  giving  an  oral  instruction  to  the  jury  in  the 
absence  of  the  prisoner  and  his  counsel,  and  without 
notice  to  them.  It  does  not  appear  from  the  record  what 
this  instruction  was,  neither  does  it  appear  from  affi- 
davit or  any  other  source  that  the  instruction  was 
prejudicial  to  the  rights  of  the  defendant,  and  in  the 
absence  of  such  a  showing  the  judgment  would  not  be 
reversed.     But,  in  addition  to  this,  it  does  not  appear 
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that  this  question  was  called  to  the  attention  of  the 
coart  on  a  motion  for  a  new  trial,  and  for  that  reason, 
if  for  no  other,  it  will  not  be  discussed  here.  In  fact, 
the  record  in  this  case  is  silent  as  to  what  the  motion 
for  a  new  trial  was  based  upon.  The  record  shows 
that  upon  the  return  of  the  jury  the  defendant  in 
open  court  gave  notice  of  intention  to  move  for  a  new 
trial,  which  was  on  the  2d  day  of  February,  1895. 
The  next  and  only  reference  to  the  question  of  new 
trial  is  the  following:  "  This  cause  being  heard  on  the 
motion  of  defendant  for  a  new  trial,  the  court  on  con- 
sideration, both  parties  being  present  by  counsel  and 
defendant  in  person,  denies  said  motion.  Exceptions 
taken; "  (signed  by  the  judge).  This  was  on  March  16 
1895. 

The  only  question  that  has  raised  any  doubt  in  the 
mind  of  the  court  is  the  one  embraced  in  the  motion 
in  afrest  of  judgment,  viz.,4;hat  the  facts  stated  in  the 
information  do  not  constitute  a  crime  or  misdemeanor 
or  any  other  offense  against  the  laws  of  the  State  of 
Washington,  in  that  it  is  not  charged  that  the  matter 
published  tended  to  provoke  to  wrath,  expose  to  pub- 
lic hatred,  contempt  or  ridicule,  or  to  deprive  of  the 
benefits  of  public  confidence  and  social  intercourse 
the  person  of  whom  it  is  alleged  to  have  been  pub- 
lished. It  will  be  noticed  that  the  indictment  does 
not  contain  the  averment  that  the  publication  of  this 
matter  tended  to  provoke  the  said  Rev.  T.  B.  Ford  to 
wrath,  etc.,  but  the  language  is  "  thereby  intending  to 
provoke,"  etc.  We  have  examined  the  cases  cited  on 
this  proposition  by  both  appellant  and  respondent, 
and  they  all  seem  to  be  innocent  of  any  information 
on  the  subject  under  discussion  here.  We  think, 
however,  that,  under  the  provision  of  our  statute 
(Code  Proc,  §  1234)  that  "  the  indictment  must  con- 
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taia  a  statement  of  the  acts  constituting  the  offense 
in  ordinary  and  concise  language  without  repetition, 
and  in  such  a  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  intended/'  this 
indictment  is  sufficient.  The  statement  that  it 
tended  to  provoke  him  to  wrath,  etc.,  would  have 
been  really  the  pleading  of  a  conclusion  instead  of  a 
fact.  In  any  event  it  is  not  a  necessary  allegation 
when  the  libelous  article  itself  is  set  forth  in  the  in- 
dictment. This  is  not  a  case  where  the  words  in 
themselves  do  not  import  a  slanderous  meaning,  and 
where  an  averment  by  way  of  innuendo  is  necessary, 
but  a  reference  to  the  indictment  will  show  that  the 
words  published  were  libelous  on  their  face;  that  they 
were  slanderous  in  themselves,  and  no  other  conclu- 
sion could  be  reached,  either  of  law  or  of  fact,  than  that 
their  publication  tended,  if  not  to  provoke  the  subject 
of  the  remarks  to  wrath,  at  least  to  expose  him  to  ))ub- 
lie  hatred,  contempt  or  ridicule,  or  to  deprive  him  of 
the  benefits  of  public  confidence  and  social  inter- 
course. In  view  of  the  language  used  in  this  publica- 
tion, we  think  it  would  neither  subserve  justice,  nor 
be  in  accord  with  modern  authority,  to  hold  the  in- 
dictment insufficient  on  account  of  the  omission  of 
the  phrase  "  tending  to  expose,"  etc. 

Finding  no  error  in  the  record  the  judgment  will 
be  affirmed. 

HoYT,  C.  J.,  and  Scott  and  Anders,  JJ.,  concur. 

Gordon,  J.,  concurs  in  the  result. 
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An  act  of  the  legislature  will  not  be  declared  void  on  the  ground 
of  violating  the  conatitutional  provision  that  **  no  bill  shall  em- 
brace more  than  one  subject,  and  that  shall  be  expressed  in  the 
title,"  unless  the  violation  is  most  clear  — sound  policj  and  legisla- 
tive convenience  requiring  that  this  provision  should  be  liberallj 
construed. 

The  act  of  February  12,  1895,  entitled  ''  an  act  to  grant  and  pre- 
scribe powers  of  counties  relative  to  public  works  undertaken  or 
proposed  by  the  State  of  Washington,  or  the  United  States/'  con- 
tains but  one  subject  matter,  which  is  fairly  embraced  within  the 
scope  of  its  title. 

An  act  authorizing  counties  to  condemn  land  for  a  right-of-way 
for  a  ship  canal  projected  by  the  general  government,  is  not  a  vio- 
lation of  art.  8,  $7,  of  the  constitution,  which  forbids  counties 
giving  any  money  or  property,  etc.,  to  or  in  aid  of  any  individual, 
association,  company  or  corporation,  etc.,  as  neither  the  state  nor 
the  United  States  can  be  brought  within  the  meaning  of  the  section. 

Such  undertaking  is  not  open  to  the  objection  that  it  is  in  viola- 
tion of  art.  8,  $6,  of  the  constitution,  which  prohibits  a  county 
from  incurring  debt  for  any  other  than  strictly  county  purposes,  as 
it  is  entirely  within  the  limits  of  the  county,  and  for  the  purpose 
of  connecting  two  large  local  waterways  with  the  Pacific  ocean. 

The  fact  that  an  act  authorizes  the  exercise  of  the  state's  emi- 
nent domain  for  the  purpose  of  constructing  a  ship  canal  which 
shall  be  under  the  control  of  the  general  government,  but  for  the 
use  and  benefit  of  the  public  generally,  will  not  render  the  act 
unconstitutional,  when  there  is  no  express  constitutional  provision 
prohibiting  it. 

Appeal  from  Superior  Court,  King  County. —  Hon. 
J.  W.  Langley,  Judge.     Affirmed. 

C.  W.  Turner,  for  appellant. 

A.    W.   HcLstiej    Prosecuting    Attorney,   {Roger    S. 


10  LANOEY  V.  KING  COUNTY. 

Opinion  of  the  Court—  Scott,  J.  [  15  Wash. 

GreenCf  and   Thomas  Burke,  of  counsel),  for  respond- 
ents. 

« 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  action  was  brought  to  enjoin  the 
respondents,  as  county  officers,  from  proceeding, 
under  an  act  of  the  legislature  approved  February  12, 
1895  (Laws  1895,  p.  3),  entitled  ''An  act  to  grant  to 
and  prescribe  powers  of  counties  relative  to  public 
works  undertaken  or  proposed  by  the  State  of  Wash- 
ington, or  the  United  States,  and  declaring  an 
emergency,''  to  condemn  land  for  a  right  of  way  for  a 
ship  canal  to  connect  Lakes  Union  and  Washington 
in  King  county  with  the  waters  of  Puget  Sound,  an 
undertaking  projected  by  the  general  government. 

The  constitutionality  of  the  act  is  attacked  upon 
several  grounds,  the  first  of  which  is  that  it  is  in 
violation  of  §  19,  art.  2,  of  the  constitution,  which 
provides  that  "  No  bill  shall  embrace  more  than  one 
subject,  and  that  shall  be  expressed  in  the  title." 
Similar  provisions  are  contained  in  the  constitutions 
of  many  of  the  states,  and  there  are  so  many  cases 
bearing  upon  the  proposition  as  to  prevent  a  consid- 
eration of  them  in  detail.  It  is  well  settled,  however, 
by  the  weight  of  authority,  that  an  act  of  the  legisla- 
ture will  not  be  declared  void  except  in  cases  where 
the  violation  of  this  constitutional  inhibition  is  most 
clear,  and  sound  policy  and  legislative  convenience 
require  that  this  provision  should  be  liberally  con- 
strued. The  subject  of  this  act  is  the  condemnation 
and  disposal  of  land  by  counties  for  a  public  use  in 
relation  to  public  improvements  undertaken  by  the 
State  or  the  United  States;  and,  in  our  opinion,  the 
subject  matter  of  the  act  is  fairly  included  within  the* 
scope  of  its  title,  and  there  is  nothing  misleading  in 
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the  title.  The  powers  granted  are  not  itemized  there- 
in, but  this  is  unnecessary.  The  title  gives  notice 
that  certain  powers  are  granted  for  the  purposes  men- 
tioned, and  that  those  powers  are  prescribed  in  the 
act.  There  is  one  general  subject  embraced  in  tlie 
act  and  only  one,  and  that  is  expressed  in  the  title 
sufficiently  to  prevent  any  person  from  being  misled 
thereby.  The  purpose  of  the  title  is  only  to  call 
attention  to  the  subject  matter  of  the  act,  and.  the  act 
itself  must  be  looked  to  for  a  full  description  of  the 
powers  conferred.  Marston  v.  Humes,  3  Wash.  267 
(28  Pac.  520);  Montdair  v,  Ramsdell,  107  U.  S.  147  (2 
Sup.  Ct.  391);  State,  exrel  McCarty,  v.  Comrs.,  26  Ind. 
522;  People  v.  Briggs,  50  N.  Y.  563;  Alleghany  Co, 
Home's  Case,  77  Pa.  St.  77;  Johnson  v.  People,  83  111. 
431. 

Another  objection  is  that  the  act  is  in  conflict  with 
§7,  art.  8,  of  the  constitution,  which  provides  that, 
"  No  county  .  .  .  shall  hereafter  give  any  money 
or  property,  or  loan  its  money  or  credit,  to  or  in  aid 
of  any  individual,  association,  company  or  corpora- 
tion, except  for  the  necessary  support  of  the  poor  and 
infirm,  or  become  directly  or  indirectly  the  owner  of 
any  stock  in  or  bonds  of  any  association,  company  or 
corporation.*'  It  is  clear  that  neither  the  state  nor 
the  United  Statesns  an  ''individual,  association,  com- 
pany or  corporation,"  within  the  meaning  of  this  sec- 
tion, and  cannot  legitimately  be  brought  therein  by 
any  judicial  construction  thereof.  Walker  v.  Cincin- 
nati, 21  Ohio  St.  14  (8  Am.  Rep.  24). 

It  is  next  insisted  that  the  act  is  obnoxious  to  the 
provisions  of  §  6,  art.  8,  of  the  constitution,  which 
prohibits  a  county  from  incurring  debt  for  any  other 
than  strictly  county  purposes,  it  being  contended  that 
the  tax  to  be  levied  in  the  prosecution  of  said  under- 
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taking  is  not  for  a  county  purpose,  but  that  it  is  for 
a  state  or  federal  purpose.  But  it  is  beyond  question 
that  the  proposed  undertaking  is  a  public  improve- 
ment. It  is  entirely  within  the  limits  of  King 
county,  and  is  for  the  purpose  of  connecting  two 
large  public  waterways  with  the  Pacific  ocean,  and  it 
seems  to  us  that  such  a  canal  can  more  properly  be 
considered  a  public  improvement  than  a  railway  for 
the  construction  of  which  it  is  well  settled  that  aid 
may  be  granted  by  a  municipality  when  authorized  to 
do  so  by  the  legislature,  there  being  no  constitutianijl 
prohibition.  The  word  "strictly"  lends  little  or  ho 
additional  meaning  to  the  provision.  It  could  not 
have  been  intended  thereby  to  limit  counties  to  ordin- 
ary  running  expenses,  and  a  canal  may  be  as  strictly 
a  county  purpose  as  a  highway  or  a  bridge,  etc.  It  is 
apparent  tha(  the  benefits  resulting  from  this  particu- 
lar improvement  will  be  largely  local,  notwithstand- 
ing  the  fact  that  it  may  also  be  of  great  general 
benefit,  and  it  results  that  the  purpose  of  the  tax  is 
local  as  well  as  public.  1  Desty,  Taxation,  §§  8,  59; 
Goddin  v.  Crump,  8  Leigh,  120;  County  of  Mobile  v. 
Kimball,  102  U.  S.  691;  Folsom  v.  Ninety-Six,  159  U. 
S.  611  (16  Sup.  Ct.  174);  Atlantic  Trust  Co.  v.  Bar- 
lington,  63  Fed.  76;  HaBbrouek  v.  Milwaukee,  13  Wis. 
42  (80  Am.  Dec.  718);  Burr  v.  Carbbndale,  76  111.  455. 
The  remaining  objection  to  the  act  and  the  one 
most  strongly  insisted  upon  by  the  appellants  is  that 
the  act  authorizes  the  exercise  of  the  state's  eminent 
domain  for  the  use  and  benefit  of  the  United  States. 
But  this  is  hardly  a  fair  statement  of  the  proposition. 
While  it  is  proposed  to  convey  the  right  of  way,  when 
obtained,  to  the  United  States,  the  improvement  is 
for  the  use  and  benefit  of  the  general  public  and  in  a 
much  greater  degree  for  the  citizens  of  that  locality. 
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It  is  not  to  b€  occupied  and  controlled  by  government 
agents  like  a  fort,  but  is  for  everybody's  use  as  a 
great  public  highway,  and  the  control  by  fhe  general 
government  is  only  to  regulate  that  use  for  the  gen- 
eral good,  and  it  matters  little  by  whom  this  is  done. 
The  essential  character  of  the  work,  as  a  local  public 
improvement  directly  connected  with  the  commercial 
business  of  the  citizens  of  the  county,  cannot  be 
taken  away  from  it,  even  though  it  has  a  considerable 
value  to  the  general  government  for  naval  purposes 
and  otherwise.  It  is  apparent  that  the  character  of 
the  work  cannot  be  essentially  altered  by  its  owner- 
ship or  control,  and  it  is  immaterial  whether  the 
United  States  or  the  county  prosecutes  the  enterprise, 
or  whether  they  do  so  jointly.  Nor  can  it  make  any 
difference  whether  the  power  of  the  state  or  that  of 
the  general  government  is  invoked  to  condemn  the 
right  of  way.  It  is  conceded  that  either  the  United 
States  or  the  county  could  singly  prosecute  the  enter- 
prise, and  if  either  could  do  it,  it  would  require  some 
good  reason  for  holding  that  they  could  not  proceed 
jointly.  The  appellants  contend  that,  in  all  cases 
where  the  eminent  domain  of  the  state  is  exercised  in 
the  prosecution  of  a  public  improvement,  the  improve- 
ment when  constructed  must  remain  in  the  control  of 
the  local  authorities.  If  this  assertion  were  true,  it 
would  afford  a  sufficient  reason  for  holding  that  the 
contemplated  undertaking  was  unauthorized  in  the 
form  in  which  it  is  being  prosecuted.  But  we  are 
clearly  of  the  opinion  that  this  contention  is  not  well 
founded,  as,  if  the  improvement  be  for  a  public  use 
and  benefit,  the  state  can  authorize  the  exercise  of  its 
eminent  domain  by  individuals  or  by  corporations 
other  than  municipal,  and  if  there  is  no  constitutional 
prohibition,  it  may  be  a  foreign  corporation.     N.   Y, 
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&  Erie  Ry.  Co.  v.  Young,  33  Pa.  St.  175;  Abbott  v.  N. 
Y,  &  N.  E.  R.  R.  Co.,  145  Mass.  450  (15  N.  E.  91). 
And  in  such  cases  the  control  or  management  of  the 
improvement  is  not  retained  by  the  state.  For  a 
more  marked  instance  see  the  case  of  In  re  Townsend, 
39  N.  Y.  171,  where  a  canal  was  constructed  without 
the  limits  of  the  state,  but  which  resulted  in  some 
damage  to  lands  within  the  state. 

Appellants,  concede  that  there  are  several  cases 
holding  that  the  exercise  of  the  state's  eminent  do- 
main can  be  for  the  benefit  of  the  United  States,  but 
they  contend  that  in  such  instances  the  question  of 
the  public  use  was  a  legislative  and  not  a  judicial 
question ;  but  it  is  apparent  that  this  can  go  only  to 
the  manner  of  deciding  it,  and  if  it  is  for  a  public 
use,  the  condition  is  satisfied,  however  decided. 

A  case  very  like  the  one  at  bar  was  that  in  the 
Matter  of  Petition  of  United  States,  96  N.  Y.  227,  where 
many  of  the  cases  are  taken  up  and  considered. 
There,  by  an  act  of  the  legislature,  the  United  States 
was  granted  the  right  to  acquire  the  right  of  way 
necessary  for  the  improvement  of  the  Harlem  river 
and  Spuyten  Duyvil  creek,  and  for  the  construction 
of  another  channel  from  the  North  river  to  the  East 
river  through  the  Harlem  Kills,  and  ceding  jurisdic- 
tion.  The  undertaking  was  prosecuted  jointly  by  the 
state  and  national  governments,  and  the  court  said 
that  if  either  party  might  proceed  in  the  matter,  "  it 
would  be  very  singular  if  that  which  either  party 
might  do  could  not  with  equal  propriety  be  accom- 
plished by  both.''  If  such  were  not  the  case,  it  might 
prevent  the  consummation  of  a  great  public  under- 
taking, such  as  is  contemplated  here,  on  account  of 
the  vast  expense,  if  it  was  to  be  exclusively  borne  by 
the  locality  principally  benefited,  and  through  the 
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unwillingness  of  the  general  goyemment  to  bear  the 
entire  expense  where  the  benefits  were  so  largely 
locaL 

We  are  of  the  opinion  that  no  such  condition  of 
affairs  was  intended  by  the  constitution  makers,  and 
there  being  no  express  provisions  in  the  constitution 
prohibiting  it,  a  narrow,  technical  construction  should 
not  be  adopted  to  bring  it  about. 

AflBrmed. 

HoYT,  C.  J.,  and  Dunbar,  Anders  and  Gordon,  JJ., 
concur. 
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The   State  of  Washington,  Respondent,  v.   Edwin 
Baldwin  et  al,,  Appellants. 
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Under  Laws  1891,  p.  47,  H>  providing  for  the  trial  of  all  crimi- 
nal actions  in  the  county  where  the  offence  was  committed,  it  is  not 
necessary,  in  an  information  charging  the  commission  of  murder  in 
a  certain  county,  to  also  allege  the  place  of  death  of  the  deceased, 
in  order  to  give  jurisdiction  to  the  court  of  the  county  where  the  of- 
fence was  committed.  . 

Where  an  information  charges  the  commission  of  murder  in  a 
certain  county,  but  fails  to  allege  where  the  deceased  died  as  a  re- 
sult of  the  assault  upon  him,  the  introduction  of  proof  showing 
death  in  the  county  in  which  the  assault  was  made  is  harmless 
error. 

The  constitutional  provision  declaring  that  the  accused  shall  have 
the  right  to  meet  the  witnesses  against  him  face  to  face,  will  not  ex- 
clude evidence  of  dying  declarations. 

Proof  of  conviction  of  an  infamous  crime  may  be  given  to  affect 
the  credibility  of  one  making  dying  declarations,  but  cannot  be 
urged  as  a  ground  for  their  exclusion. 
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The  fakct  that,  for  some  day*  alter  deceased  had  been  shot,  he  had^ 
no  fear  of  impending  death,  is  not  ground  for  excluding  his  dying 
declarations,  when  it  appears  that  at  the  time  they  were  made,  his 
condition  had  grown  more  serious,  and  he  had  been  told  by  the  doc- 
tor he  was  about  to  die,  and  had  said  that  he  realized  it. 

Where  a  dying  declaration  has  been  made  to  an  attorney,  who 
afterwards,  not  in  the  presence  of  the  deceased,  reduced  it  to  writ- 
ing, but  not  alwajrs  in  the  language  of  the  deceased,  even  including 
incorrect  statements  in  one  or  two  minor  matters,  and  the  declara- 
tion is  subsequently  read  to  the  deceased  and  signed  by  him,  it  is 
still  admissible  in  evidence,  as  a  question  for  the  jury  to  pass  upon. 

The  fact  that  notice  had  been  served  upon  the  state  to  produce  a 
certain  memorandum  book  at  the  trial  of  a  criminal  prosecution, 
which  the  state  was  unable  to  produce  for  the  reason  that  it  had 
been  removed  from  the  jurisdiction  of  the  court,  will  not  preclude 
the  state  from  contradicting  oral  testimony  on  the  part  of  the  de- 
fendant as  to  the  contents  of  an  entry  in  dispute. 

It  is  not  error  upon  the  part  of  the  court  to  refuse  to  give  instruc- 
tions in  the  language  requested,  although  the  same  may  correctly 
state  the  law,  if  the  court  fairly  gives  substantially  the  same  in- 
structions in  other  language. 

Appeal  from  Superior  Court,  Skagit  County. — Hon. 
Henry  McBride,  Judge.     AflSrmed. 

Lindsay,  King  &  Turner ^  and  Sinclair  &  Smith,  for 
appellants. 

Oearge  A.  Joiner,  Prosecuting  Attorney,  and  J.  T. 
Ranald,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  defendants  were  convicted  of  man- 
slaughter and  have  appealed.  The  body  of  the  infor- 
mation under  which  they  were  tried  is  as  follows: 

"  Edwin  Baldwin,  Ozro  Perkins  and  Ulysses  Loop 
are  accused  by  George  A.  Joiner  as  Prosecuting  At- 
torney of  Skagit  County,  State  of  Washington,  by 
this  information  of  the  crime  of  murder  in  the  first  de- 
gree committed  as  follows: 

The  said  Edwin  Baldwin,  Ozro  Perkins  and  Ulysses 
Loop  in  the  County  of  Skagit,  State  of  Washington, 
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on  the  9th  day  of  August,  A.  D.,  1895,  then  and  there 
being  did  purposely  and  of  their  deliberate  and  pre- 
meditated malice  kill  one  Alonzo  Wheeler  by  then  and 
there  purposely  and  of  their  deliberate  and  premedi- 
tated malice  striking  and  beating  him  the  said  Alonzo 
Wheeler  with  a  heavy  stick,  towit:  a  cane,  kicking  and 
stamping  him  with  the  heels  of  their  boots  and  shoes 
and  shooting  him  with  a  certain  gun,  to  wit:  a  revol- 
ver, loaded  with  powder  and  ball,  thereby  mortally 
wounding  the  said  Alonzo  Wheeler  of  which  mortal 
wounds  he  the  said  Alonzo  Wheeler,  on  the  15th  day 
of  August.  A.  D.,  1895,  died." 

The  defendants  demurred  thereto  on  the  ground 
that  the  facts  charged  do  not  constitute  a  crime,  and 
the  overruling  of  the  demurrer  is  insisted  upon  as 
error,  for  the  reasons  that  while  the  information 
charges  that  the  blow  was  given  in  Skagit  County  on 
the  9th  day  of  August,  1895,  it  also  alleges  that  the 
deceased  did  not  die  until  the  15th  day  of  August, 
and  the  place  of  death  is  not  alleged.  This  conten- 
tion is  urged  on  two  grounds,  one  of  which  is  that 
the  court  had  no  jurisdiction  to  try  the  offence.  The 
other  is  that  it  violated  the  constitutional  right  of  the 
defendants  to  be  informed  of  the  nature  and  cause  of 
the  accusation  against  them.  In  support  of  the  first 
ground  appellants  cite  Ball  v.  United  States,  140  U.  S. 
lis  (11  Supt.  Ct.  761).  But  that  case  was  decided 
under  the  common  law  rule,  and  it  is  not  applicable 
here  under  our  statutes.  Sec.  4,  p.  47,  Laws  1891, 
provides  for  the  trial  of  all  criminal  actions  in  the 
county  where  the  offence  was  committed,  and  this  of- 
fence was  committed  in  Skagit  County,  regardless  of 
the  time  or  place  of  death  of  the  deceased. 

The  next  objection  does  not  seem  to  have  been  pre- 
sented to  the  court  on  the  argument  of  the  demurrer, 
bat  was  raised  by  an  objection  at  the  trial  to  proof  of 

2—15  WASH. 


18  STATE  V.  BALDWIN. 

Opinion  of  the  Court— Scott,  J.  [16  Wash. 

the  place  of  death  offered  by  the  state.  It  was  not  an 
error  going  to  the  jurisdiction  of  the  court,  and  from 
the  proofs  it  is  apparent  that  no  harm  resulted  to  the 
defendants. 

The  next  question  is  that  the  defendants  could  not 
be  tried  by  information,  but  must  be  prosecuted  un- 
der an  indictment  by  a  grand  jury.  As  this  point 
had  been  previously  decided  by  this  court  contrary  to 
the  contentions  of  appellant,  in  a  case  pending  on  an 
appeal  to  the  supreme  court  of  the  United  States 
(State  V.  Nordstrom,  7  Wash,  506,  35  Pac.  382),  it  was 
not  urged  upon  the  oral  argument,  the  desire  of  appel- 
lants being  to  save  the  question,  and  the  court  will  at 
this  time  follow  its  former  ruling. 

The  point  mainly  relied  upon  by  the  appellants  is 
that  the  court  erred  in  admitting  in  evidence  the 
dying  declaration  of  the  deceased,  appellants  contend- 
ing that  such  evidence  is  inadmissible  in  any  case 
under  the  constitution  and  laws  of  this  state,  and  as 
relating  to  this  particular  declaration  it  is  contended 
that  it  was  inadmissible  because  the  deceased  had  been 
convicted  of  an  infamous  crime,  and  had  not  been 
pardoned,  that  it  did  not  appear  sufficiently  by  the 
evidence  that  at  the  time  of  making  the  declaration 
the  declarant  was  impressed  with  the  belief  of  impend- 
ing death,  and  because  it  appears  from  the  record 
that  such  dying  declaration  is  not  in  the  language 
of  the  declarant,  and  there  being  some  proof  to  show 
that  a  portion  of  it  is  contrary  to  his  statements.  As 
to  the  first  proposition  the  provision  of  the  constitu- 
tion is  cited  declaring  that  the  accused  shall  have  the 
right  to  meet  the  witnesses  against  him  face  to  face, 
etc.  (§22,  art.  1);  and  also  §1309,  Code  Proc,  provid- 
ing  that  "the  rules  of  evidence  in  civil  actions,  so  far 
as  practicable,  shall  be  applied  to  criminal  prosecu- 
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tions."  It  is  conceded  by  appellants  that  such  declar- 
ations have  been  commonly  admitted  in  evidence 
under  a  constitutional  provision  similar  to  ours^  and 
it  has  been  the  practice  in  this  state  up  to  the  present 
time.  We  regard  it  as  so  well  settled  that  the  ques- 
tion is  no  longer  an  open  one.  There  was  some  testi- 
mony to  show  that  the  deceased  had  been  convicted 
of  a  felony,  and  appellants  contend  that  for  this  rea- 
son the  dying  declaration  should  not  have  been 
received,  as  it  would  have  been  inadmissible  under 
the  common  law  rule.  But  this  is  because  such  per- 
son would  not  have  been  a  competent  witness  if  alive. 
In  this  state  the  statute  has  changed  the  rule,  §  1647, 
Code  Proc,  and  the  deceased  would  have  been  a  com- 
petent witness,  had  he  been  living,  the  conviction 
having  been  for  stealing  cattle.  The  conviction  could 
be  shown  for  the  purpose  of  affecting  his  credi- 
bility. As  the  statute  has  changed  the  rule  admitting 
such  testimony  by  a  living  witness,  the  same  results 
should  follow  as  to  a  dying  declaration,  for  the  same 
proof  of  conviction  can  be  made  to  affect  the  credi- 
bility of  the  declaration,  and  it  was  done  in  this  in- 
stance. 

There  was  also  testimony  to  show  that  for  some  days 
after  the  deceased  was  shot  he  had  little  or  no  fear  of 
impending  death,  but  this  was  prior  to  the  time  his 
declaration  was  made,  and  the  proof  showed  that  at 
the  time  such  declaration  was  made,  he  had  experi- 
enced a  <;hange  and  had  grown  much  more  serious. 
He  had  been  informed  by  the  doctor  that  he  was  about 
to  die,  and  said  that  he  realized  it.  This  was  sufficient 
to  make  the  declaration  admissible.  It  also  appeared 
that  the  deceased  had  sent  for  an  attorney  and  had  re- 
lated to  him  the  circumstances  of  the  shooting,  and 
that  some  time  thereafter,  said  attorney  reduced  the 
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same  to  writing,  not  in  the  presence  of  the  deceased^ 
and  not  always  in  the  language  of  the  deceased,  and  it 
also  appears  that  in  one  or  two  matters  said  attorney 
testified  the  statement  was  incorrect,  and  that  he  had 
made  a  mistake  therein  in  reducing  it  to  writing,  but 
it  appears  that  the  statement  had  been  read  to  the  de- 
ceased a  short  time  before  his  death,  and  that,  after 
directing  a  portion  of  it  to  be  re-read  to  him,  he 
seemed  satisfied  with  it  and  signed  it.  The  fact  that 
it  was  not  in  the  exact  language  of  the  declarant  would 
not  render  it  inadmissible.  Nor  would  the  testimony 
of  the  attorney  who  reduced  it  to  writing  that  it  was 
incorrect  in  one  or  two  particulars,  as  it  would  still 
be  a  question  of  fact  for  the  jury.  The  alleged  mis- 
take related  to  an  unimportant  matter  leading  up  to 
the  time  of  the  controversy,  and  it  probably  escaped 
the  attention  of  the  declarant  at  the  time  the  same 
was  read  over  to  him.  None  of  the  objections  raised 
against  the  admission  of  the  dying  declaration  are 
tenable. 

It  is  next  contended  that  the  court  erred  in  allow- 
ing witnesses  for  the  state  to  contradict  certain  testi- 
mony given  by  witnesses  for  the  defendants  as  to  the 
contents  of  a  certain  memorandum  book,  going  to 
show  that  a  certain  entry  therein  was  made  prior  to 
the  time  of  the  shooting.  A  notice  had  been  served 
upon  the  state  to  produce  the  book  at  the  trial,  but 
being  unable  to  comply  therewith,  the  defendants  were 
permitted  to  give  oral  proof  of  its  contents.  It  ap* 
peared  by  the  defendants'  testimony  that  the  book 
had  been  taken  beyond  the  jurisdiction  of  the  court 
prior  to  the  time  of  the  trial.  It  does  not  appear  that 
there  was  any  bad  faith  upon  the  part  of  the  prosecu- 
tion in  failing  to  produce  the  book,  or  that  it  was  pos- 
sible for  the  prosecution  to  have  produced    it.     We 
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know  of  no  rule  of  law  that  would  prohibit  the  state 
from  contradicting  the  testimony  as  to  the  contents  of 
the  book  given  by  the  witnesses  for  the  defense. 

The  instructions  given  by  the  court  upon  the  sub- 
ject of  the  dying  declaration  and  the  question  of  self- 
defense  were  voluminous,  and  they  are  attacked  by  the 
appellants  in  a  great  many  particulars.  It  is  con- 
tended that  the  court  did  not  give  some  of  the  instruc- 
tions requested,  even  in  substance,  which  correctly 
stated  the  law.  But  we  do  not  think  this  contention 
is  sustained  by-  the  record  and  the  only  ground  for 
complaint  is  that  the  court  failed  to  give  some  of  the 
instructions  in  the  language  requested.  We  have 
often  held  that  it  was  not  error  upon  the  part  of  the* 
court  to  refuse  to  give  instructions  in  the  language  re- 
quested, although  the  same  might  correctly  state  the 
law,  if  the  court  should  fairly  give  substantially  the 
same  instructions  in  other  language,  and  we  think  in 
this  instance  that  every  instruction  requested  by  the 
defendants  which  they  were  entitled  to  have  given, 
was  in  substance  fairly  given  by  the  court  to  the  jury, 
and  being  of  the  opinion  that  no  new  points  are  pre- 
sented for  our  consideration  in  the  questions  raised 
over  the  instructions  in  this  caise,  we  do  not  deem  it 
advisable  to  set  them  forth  at  length.  After  an  exami- 
nation thereof  we  are  satisfied  that  the  court  fairly 
and  impartially  submitted  the  case  to  the  jury,  and 
that  the  defendants  have  no  just  ground  of  complaint 
as  to  any  of  the  instructions  given  or  refused. 

Affirmed. 

HoYT,  C.  J.,  and  Dunbar,  Anders  and  Gordon,  JJ., 
concur. 
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[No.  2185.    Decided  June  20.  1896.] 

T.  W,  SouLES,   Respondent,  v.  George  D.  McLean, 

Appellant 

APPEAL  —  JUDO  KENT  BELOW  UPON  BBMAMD. 

Where  the  appellate  coart  has  held  that  the  appellant  holds 
certain  real  estate  in  his  own  name  in  trust  for  a  partnership  of 
which  he  was  a  memher,  and  that  upon  payment  to  him  of  moneys 
advanced  for  its  purchase,  for  whiph  he  was  entitled  to  a  lien  there- 
on, the  remaining  property  or  its  proceeds  should  be  divided  among 
the  partners  according  to  their  proportionate  interests,  the  trial  court 
on  a  remand  of  the  case  has  no  authority  to  enter  an  order  that  the 
respondent  would  be  entitled  to  a  deed  conveying  to  him  a  certain 
.proportion  of  the  trust  property  on  his  payment  to  appellant  of 
respondent's  proportion  of  the  indebtedness. 
• 

Appeal  from  Superior  Courts  Skagit  County. — Hon. 
Henry  McBride,  Judge.     Reversed. 

MiUon  &  Houser,  for  appellant. 

Sinclair  A  Smithy  and  A.  M.  Moore y  for.  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYTy  C.  J. — Upon  a  former  appeal  in  this  action 
(7  Wash.  451,  35  Pac.  364)  it  was  held  that  certain 
property  standing  in  the  name  of  the  defendant  and 
appellant  was  held  by  him  in  trust  for  a  partnership 
of  which  he,  the  plaintiff  and  one  McKay  were  the 
individual  members;  that  he  had  a  lien  thereon  for 
any  balance  which  might  be  found  to  be  due  hina  on 
account  of  moneys  which  he  had  advanced  for  the 
benefit  of  the  partnership;  that  he  should  first  be  re- 
paid the  amounts  so  advanced,  and  thereafter  the 
property  remaining,  or  its  proceeds,  should  be 
divided,  one-half  to  himself  and  a  quarter  to  each  of 
the  other  partners.     And  the  case  was  remanded  with 
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iDstractions  that  an  accounting  be  had  for  the  pur- 
pose of  determining  the  amount  of  such  advances, 
and  for  the  payment  thereof  out  of  the  trust  property, 
and  for  the  division  of  the  remainder,  or  the  sale  of 
it,  and  the  division  of  the  proceeds.  Thereafter  such 
accounting  was  had,  from  which  it  was  made  to 
appear  that  there  was  something  over  $16,000  due 
appellant.  Thereupon  the  court  made  an  order  that 
upon  the  payment  to  or  for  the  use  of  the  appellant 
of  one-fourth  of  the  amount  so  found  to  be  due,  re- 
spondent would  be  entitled  to  a  deed  conveying  to 
him  one-fourth  of  the  trust  property. 

From  this  order  and  the  decree  entered  in  pursu- 
ance thereof  defendant  has  again  appealed,  and  we 
feel  compelled  to  hold  that  the  order  and  decree  were 
not  in  accordance  with  the  directions  of  this  court. 
What  this  court  found  was  that  appellant  had  a  lieu 
upon  the  entire  property  for  the  entire  amount  of  his 
advances,  and  not  that  he  had  a  lien  upon  respond- 
ent's one-fourth  interest  for  one-fourth  of  the  amount 
of  the  advances.  It  was  found  that  the  advances 
were  made  for  the  benefit  of  the  partnership  and  that 
appellant  was  entitled  to  be  reimbursed  for  such  ad- 
vances before  any  of  the  property  could  be  released 
from  the  lien  created  by  the  agreement  of  the  parties. 
Hence,  when  the  court  ordered  that  one-fourth  of  the 
property  should  be  released  from  the  lien  upon  the 
payment  of  one-fourth  of  the  advances,  it  was  not 
proceeding  in  accordance  with  the  opinion  rendered 
upon  the  former  appeal.  As  well  might  it  be  claimed 
that  a  mortgagor  having  given  a  mortgage  for  a  spe- 
cific sum  upon  an  entire  tract  would  be  entitled  to 
have  the  lien  of  the  mortgage  discharged  as  to  one- 
fourth  of  such  tract  by  the  payment  of  one- fourth  of 
the  amount  of  the  mortgage.     The   lien  of   such  a 
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mortgage  is  an  entirety  upon  the  entire  property  cov- 
ered by  it,  and  no  part  of  such  property  can  be  dis- 
charged from  the  Hen  until  the  entire  amount  has 
been  paid.  Likewise  was  the  lien  for  these  advances 
an  entirety  and  the  whole  property  bound  therefor, 
and  the  only  way  in  which  any  part  of  it  could  be  re- 
leased from  such  lien  would  be  by  the  payment  to  the 
appellant  of  the  entire  amount  of  the  advances.  The 
only  way  that  the  court  can  close  up  the  affairs  of 
the  partnership  is  by  a  sale  of  the  property.  The 
proceeds  of  such  sale  must  be  first  applied  to  the  pay- 
ment of  the  amount  found  due  appellant.  If  any- 
thing is  left  after  such  payment  it  must  be  divided 
among  the  partners  in  accordance  with  their  respec- 
tive interests.  The  evidence  is  not  such  that  we  feel 
compelled  to  reverse  any  of  the  findings  of  the  trial 
court  as  to  the  amount  due  appellant,  or  to  justify  us 
in  interfering  with  its  discretion  in  the  appointment 
of  a  receiver. 

The  decree  will  be  reversed  and  the  cause  remanded 
for  further  proceedings  in  accordance  with  the  direc- 
tions of  the  opinion  rendered  upon  the  first  appeal 
and  contained  herein. 

Andebs,  Gordon  and  Dunbar,  JJ.,  concur. 


[No  2238.    Decided  June  20, 1896.] 

The  State  op  Washington,  on  the  Relation  of  W.  H. 
Heatonj  Appellant^  v.  Nathan  Beman,  County  Audi- 
tor  of  King  County,  Respondent 

COUNTY    COH1U88IONKBB — COMPENSATION  —  BIGHT  TO     MILKAOK  —  CON- 
BTBUCTION  OF    STATUTE. 

Coanty  commissionen  are  not  entitled  to  charge  mileage  under 
Code  1881,  f  2670,  permitting  mileage,  since  Law8 1889-90,  p.  805,  f  2, 
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which  proyides  that  they  *'  ehall  receive  five  dollars  per  day  for  each 
day  employed  in  performance  of  their  duties/'  expreesly  declares 
that  its  purpose  is  to  fix  the  salaries  of  county  officers,  and  that  all 
acts  in  conflict  with  its  provisions  are  repealed. 

When  legislative  construction  of  an  act  is  made  hy  a  subsequent 
legislature  and  in  apparent  ignorance  of  what  the  law  in  force 
really  is,  such  construction  can  have  no  force  upon  the  courts,  when 
called  upon  to  construe  the  act. 

Appeal  from  Superior  Court,  JCing  County. —  Hon. 
J.  W.  Lanqley,  Judge.     Affirmed. 

Cole,  Heatan  &  Dawea,  and  W.  R.  Bell  (A.  E.  QtiffiUh, 
of  counsel),  for  appellant : 

In  the  construction  of  statutes  the  intent  of  the 
legislature,  gathered  from  what  is  embodied  and  ex- 
pressed in  the  entire  statutes  is  the  vital  part.  Kohn 
V.  CoUison,  27  Atl.  884;  Wilkinson  v.  Leland,  2.  Pet. 
627;  Priestman  v.  United  States,  4  Dall.  28;  Lau  Ow 
Bew  V.  United  States,  12  Sup.  Ct.  517,  State  v.  Moore, 
63  N.  W.  130;  Inhabitants  of  Oray  v.  County  Commis- 
sioners,  22  Atl.  376;  Snyder  v.  Compton,  28  S.  W.  1061. 

When  the  legislature  in  construing  a  prior  statute 
say  in  effect  that  by  the  antecedent  act  a  particular 
right  was  intended  to  be  conferred,  the  court  will 
ordinarily  respect  such  declaration,  if  the  language 
used  in  the  earlier  act  can  be  so  interpreted  without 
doing  violence  to  its  obvious  and  natural  meaning. 
Trustees  Catholic  Chv/rch  v.  Manning,  19  Atl.  699; 
BaxUr  v.  Robertson,  23  N.  W.  711. 

A.  W,  Hastie,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — ^The  question  involved  in  this  case  is 
whether  county  commissioners  in  counties  of  the  third 
class  can  recover  mileage  from  the  county  at  the  rate 
of  ten  cents  for  each  mile  traveled  in  the  discharge  of 
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the  duties  imposed  by  the  statute,  or  any  mileage  at 
all,*  in  addition  to  the  per  diem  and  allowance  of  five 
dollars. 

It  is  conceded  by  the  appellant  that  the  law  of 
1889-90  (Laws  1889-90,  p.  305,  §2),  which  provides 
that  **  the  county  commissioners  in  all  counties  shall 
receive  five  dollars  per  day  for  each  day  employed  in 
performance  of  their  duties/'  if  construed  literally 
would  prevent  the  recovery  of  mileage  by  the  county 
commissioners,  but  it  is  insisted  that  this  statute, 
when  considered  with  reference  to  the  history  of  the 
legislation  on  this  subject,  is  susceptible  of  another 
construction.  The  law  of  1889-90  above  referred  to 
is  entitled,  "  An  act  classifying  the  counties  according 
to  population,  enumerating  the  county  officers,  fixing 
the  salaries  thereof,  providing  for  deputies,  collection 
of  fees  and  payment  of  salaries;''  and  the  repealing 
clause  (Laws  1889-90,  p.  316,  §48)  is  to  the  effect  that» 
''all  laws  or  parts  of  laws  in  t^ouflict  with  this  act  are 
hereby  repealed."  It. would  seem  that  an  act  which 
expressly  declared  that  its  purpose  was  to  fix  the 
salaries  of  county  officers,,  and  which  did  fix  them 
upon  a  difi^rent  basis  from  that  on  which  they  had 
been  fixed  by  a  prior  law,  and.  which  declares  that  all 
acts  in  conflict  with  its  provisions  shall  be  repealed^ 
would  work  a  repeal  of  all  acts  fixing  the  compensa^ 
tion  of  county  officers  which  are  in  any  way  in  con- 
flict with  the  compensation  fixed  by  the  act  itself;  and 
to  determine  whether  these  respective  provisions  in 
relation  to  compensation  are  in  conflict  it  is  only 
necessary  to  determine  whether  or  not  the  compensa* 
tion  in  the  one  is  more  or  less  than  the  compensation 
fixed  in  the  other. 

Under  the  law  of  1854  (Laws  p.  420,  §  8)  which  is 
the  earliest  enactment  on  the  subject,  the  county  com- 
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missioners  were  entitled  to  receive  three  dollars  per 
day  for  each  day  necessarily  employed  in  transacting 
the  business  of  the  county,  and  fifteen  cents  per  mile 
for  every  mile  traveled  in  going  to  and  returning 
from  the  meetings  of  said  board,  or  in  the  discharge 
of  any  official  duty.  This  law  was  changed  in  1869, 
(Laws  1869,  p.  304,  §8,  to  read  as  follows: 

"The  county  commissioners  shall  each  receive  five 

dollars  per  day  for  each  and  every   day  they  may  be 

necessarily  employed  in  transacting  the  business  of 

the  county,  and  fifteen  cents  per  mile  for  every  mile 

traveled  in  going  to  and  returning  from  the  meetings 

of  said  board  or  in  the  discharge  of  any  official  duty." 

It  will  be  noticed  that  it  was  thought  necessary  by 

the  legislature  in  changing  the  per  diem  from  three 

dollars  to  five,  to  also  enact  that  the  commissioners 

should  be  entitled  to  the  mileage  of  fifteen  cents  per 

mile,  which  was  the  same  mileage  provided  for  in  the 

act  of  1854.     The  act  of  1869  was  entitled,  ''An  act 

to  provide  for  the  election  of  county  commissioners 

and  defining  their  duties."     In    1881  (Code   1881,  p. 

464,  §  2670 X,  the  law   in  regard  to  compensation   of 

county  commissioners  was  again  changed  to  the  effect 

that,  "the  county  commissioners  shall  each  receive 

four  dollars  per  day  for  each  and  every  day  they  may 

be  jnecessarily  employed  in  transacting  the  business 

of  the  county,  and  t^n  cents  per  mile  for  every  mile 

traveled  in  going  to  and  returning  from  the  meetings 

of  said  board,  or  in  the  discharge  of  any  official  duty.'' 

This  is  the  law  relied  upon  by  the  appellant  to  sustain 

his  contention  that  he  is  entitled  to  mileage. 

Whatever  the  law  may  have  been  prior  to  1890,  it 
seems  conclusive  to  our  minds  that  the  intention  of 
the  act  of  1890  was  to  establish  an  independent  com- 
pensation for  county  commissioners,  and  that,  when 
this  compensation  was  established  at  five  dollars  per 
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day  without  a  provision  for  mileage,  it  must  be  con- 
cluded, even  according  to  the  appellant  the  benefit  of 
all  the  canons  of  construction  which  he  has  invoked, 
that  it  was  the  intent  of  the  legislature  that  the  per 
diem  should  be  the  exclusive  compensation  of  the 
commissioner,  and  that  the  mileage  allowed  by  the 
former  acts  was  not  intended  to  be  carried  forward 
into  the  new. 

It  is  insisted  by  the  appellant  that  the  legislative 
construction  has  been  placed  upon  the  act  of  1890  by 
§  9>  PAge  303  of  the  laws  of  1893,  where  the  legislature 
provided  for  a  board  of  construction,  and  further  pro* 
vided  that  such  board  should  be  allowed  the  same 
mileage  as  is  allowed  county  commissioners  for  nec- 
essary travel  in  the  discharge  of  their  duties,  and 
should  not  be  otherwise  paid  for  their  services.  If 
the  act  which  we  are  called  upon  to  construe  had  been 
contemporaneous  with  the  act  quoted,  the  .legislative 
construction  would  have  more  effect,  but  it  seems  to 
us  plain  that  the  legislature  of  1893  was  legislating  in 
ignorance  of  what  the  law  in  relation  to  the  compen- 
sation of  county  commissioners  really  was,  and  that 
it  can  have  no  force  in  construing  the  act  of  another 
and  prior  legislature. 

The  case  of  Cox  v.  Holmes,  14  Wash.  255,  (44  Pac. 
262),  we  do  not  think  is  in  point.  We  are  satisfied 
that  under  the  law  as  it  now  exists  the  commissioner 
is  not  entitled  to  mileage  under  any  circumstances. 

The  judgment  of  the  lower  court  will  therefore  be 
affirmed. 

HoYT,  C.  J.,  and  Scott,  Anders  and  Gordon, 
JJ.,  concur. 
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John  U.  Brookman  et  ux.,  Appellants,  v.  State  Insur- 
ance Company  of  Oregon,  Respondent. 
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An  appeal  taken  within  six  monthi  after  jadgment,  pursuant  to 
the  appeal  act  of  1893,  is  in  time,  although  prior  to  the  taking  of  the 
appeal  the  act  of  1895  was  passed  reducing  the  time  in  which  an  ap- 
peal might  be  taken  to  ninety  days,  the  latter  act,  however,  not  be- 
coming effective  until  after  said  appeal  had  been  taken. 

Where  it  appears  from  the  complaint  in  replevin  that  plaintiffs 
have  a  special  property  in  a  certain  hay  crop,  and  are  entitled  to  its 
possession,  the  complaint  is  not  subject  to  general  demurrer,  not- 
withstanding it  may  be  alleged  therein  that  they  hold  a  mortgage 
on  the  crop,  if,  at  the  same  time,  it  is  made  to  appear  that  their 
right  to  possession  is  not  dependent  upon  their  title  as  mortgagees. 
(SUshy  V.  Aldridge,  1  Wash.  117,  distinguished.) 

Appeal  from  Superior  Court,  King  County. — Hon. 
Richard  Osborn,  Judge.     Reversed. 

12.  F.  Laffoon,  for  appellants. 
Hastings  &  Stedman,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C,  J. — Respondent's  motion  to  dismiss  the 
appeal  for  the  reason  that  it  was  not  taken  in  time 
must  be  denied.  It  was  taken  within  six  months  after 
the  rendition  of  the  judgment  and  before  the  act  re- 
ducing the  time  in  which  an  appeal  might  be  taken  to 
ninety  days  went  into  effect,  and  we  are  unable  to 
agree  with  the  contention  of  respondent  that  the  sav- 
ing clause  contained  in  said  act  had  reference  to  the 
date  of  its  passage  rather  than  to  the  date  when  it 
went  into  effect. 

The  appeal  was  from  an  order  sustaining  a  demurrer 
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to  plaintiffs'  amended  complaint  and  from  the  judg- 
ment rendered  thereon.  The  demurrer  was  general 
and  should  have  been  overruled  if  the  complaint  stated 
a  cause  of  action. 

Said  complaint  is  too  long  for  insertion  in  this  opinion 
and  it  is  sufficient  to  say  that  therefrom  the  following, 
among  other  facts,  were  sufficiently  alleged:  That  the 
plaintiffs  were  the  owners  of  a  certain  farm;  that  they 
leased  the  same  to  one  C.  T.  B.  Hall,  reserving  to 
themselves  certain  rights  and  privileges  as  to  the  hay 
crop  to  be  grown  thereon;  that  to  secure  the  perform- 
ance on  the  part  of  the  said  Hall  of  the  conditions  of 
the  lease  on  her  part,  she,  joined  by  her  husband,  exe- 
cuted a  chattel  mortgage  upon  the  growing  hay  crop; 
that,  under  the  conditions  of  the  lease  and  mortgage, 
plaintiffs  were  entitled  to  the  possession  of  the  hay 
crop  immediately  upon  its  being  harvested,  if  not  be- 
fore; that  upon  the  crop  being  so  harvested  the  plain- 
tiffs were  by  said  lease  and  mortgage  authorized  to 
take  possession  of  the  crop  and  sell  it,  and  apply  the 
proceeds  to  the  payment  of  anything  which  might  be 
due  under  the  terms  of  the  mortgage;  that  after  the 
crop  had  been  so  harvested  the  plaintiffs  had  been  re- 
quested by  the  lessee  and  mortgagors  to  take  possession 
of  the  crop,  as  they  could  no  longer  care  for  and  pro- 
tect it;  that  plaintiffs  had  been  prevented  from 
taking  possession  in  accordance  with  the  ierma  of 
the  lease  and  mortgage,  and  such  request  on  the 
part  of  the  lessee  and  mortgagors,  by  the  wrongful 
action  of  the  defendant;  that  the  defendant  had  no 
right  whatever  in  the  property;  that  it  wrongfully 
withheld  the  same  from  the  plaintiffs;  that  demand  ior 
possession  had  been  made  before  the  suit  was  com- 
menced.    And,  in   our  opinion,  if  these  allegations 
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were  true  the  plaintiffs  were  entitled  to  possession  of 
the  property. 

.  It  is  probable  that  the  superior  court  sustained  the 
demurrer  upon  the  authority  of  the  ease  of  Silsby  v. 
Aldridge,  1  Wash.  117  (23  Pac.  836),  and  other  like 
cases  decided  by  this  court.  But  an  examination  will 
show  that  in  none  of  these  cases  was  any  such  question 
decided  as  is  here  presented.  Here  the  exact  claim 
of  the  plaintiffs  was  fully  set  out  in  the  complaint, 
and  therefrom  it  clearly  appeared  that  they  had  a 
special  property  in  the  hay  crop,  and  were  entitled  to 
its  possession,  and  these  claims  established  by  proofs 
would  have  been  su£Scient  to  authorize  a  judgment 
awarding  plaintiffs  the  possession  of  the  property  that 
they  might  protect  their  interest  therein. 

There  was  no  question  of  variance  between  the 
allegations  of  the  complaint  and  the  proof  offered 
upon  the  trial,  and  since  the  right  to  possession  is 
sufiScient  to  maintain  the  action  of  replevin,  a  com- 
plaint which  alleged  facts  showing  the  plaintiffs  to 
have  been  entitled  to  possession  and  containing  no 
allegations  inconsistent  with  the  assertion  of  such 
right  stated  a  cause  of  action  against  one  alleged  to  be 
wrongfully  withholding  such  possession.  The  com- 
plaint in  the  case  at  bar  not  only  contained  the  direct 
allegation  that  plaintiffs  were  entitled  to  possession, 
biat  set  out  fully  facts  which  showed  that  such  alle- 
gation was  warranted  by  the  circumstances  surround- 
ing the  transaction  out  of  which  the  rights  involved 
in  the  action  arose. 

There  has  been  an  attempt  on  the  part  of 
respondent  to  sustain  the  action  of  the  court  below  by 
reason  of  the  alleged  invalidity  of  the  mortgage  when 
attacked  by  creditors  of  the  mortgagors,  but  there  is 
nothing  in  the  record  upon  which  any  contention  in 
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that  regard  can  be  founded.  It  nowhere  appears 
that  the  respondent  was  a  creditor  of  the  mortgagors 
or  either  of  them.  All  that  can  be  gathered  from  the 
complaint  is  that  it  was  an  interloper,  and  it  was 
directly  charged  therein  that  it  had  no  interest  what- 
ever in  the  property,  and  that  the  person  through 
whom  they  had  obtained  possession  had  no  interest 
therein.  Under  these  allegations  any  question  which 
might  be  raised  by  a  creditor  of  the  mortgagors  was 
not  involved  in  the  determination  of  the  issue  of  law 
presented  by  the  general  demurrer  to  the  complaint. 

The  judgment  will  be  reversed  and  the  cause 
remanded  for  further  proceedings  in  accordance  with 
this  opinion. 

Scott,  Anders,  Dunbar  and  Gordon,  JJ.,  concur. 

Per  Curiam. — The  argument  in  the  petition  for  re- 
hearing filed  in  this  cause  is  founded  entirely  upon 
an  alleged  mistake  of  facts  by  the  court  in  assuming 
that  the  lease  and  chattel  mortgage  referred  to  in  the 
complaint  were  delivered  as  a  part  of  the  same  trans- 
action and  should  be  construed  together.  In  making 
an  argument  upon  this  foundation,  petitioners  must 
have  overlooked  certain  allegations  in  the  complaint. 
Every  allegation  contained  therein  which  was  well 
pleaded  was  confessed  by  the  demurrer  and  must  be 
taken  as  true.  In  the  third  paragraph  of  said  com- 
plaint, after  a  statement  as  to  the  execution  of  the 
lease,  it  was  alleged  as  follows: 

**  To  secure  said  sums  and  the  faithful  performance 
of  the  covenants  and  conditions  of  said  lease,  and  to 
secure  the  payment  of  a  certain  promissory  note 
made  by  said  C.  J.  Hall  and  George  B.  Hall  to  the 
plaintiff  herein,  John  U.  Brookman,  and  which  the 
lessee,  C.  T.  B.  Hall,  assumed  and  agreed  to  pay  as  a 
part  of  the  consideration  for  the  making  of  said  lease, 
and  to  maintain  the  control  and  management  of  the 
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growing  crop  of  hay  in  the  plaintiffs,  thereafter,  on 
the  27th  day  of  Apiil,  1894,  at  the  time  of  the  deliv- 
ery of  the  said  instrument  of  lease  and  as  a  part  of 
the  same  transaction,  the  said  C.  T.  B.  Hall,  joined 
hy  her  husband,  Charles  J.  Hall>  made,  executed  and 
delivered  to  the  plaintifiFs  a  certain  contract  and  in- 
denture of  mortgage." 

Which  allegation  taken  as  true  made  it  the  duty  of 
this  court  to  assume  the  facts  to  be  as  stated  in  its 
former  opinion,  that  the  delivery  of  the  lease  and 
mortgage  constituted  a  part  of  a  single  transaction, 
and  that  such  instruments  must  be  construed  to- 
gether. 

It  follows  that  the  assumption  of  a  mistake  as  to 
the  facts  was  without  foundation. 

Petition  denied. 
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Fannie  Barklet,  Appellant^  v.  P.  W.  Barton  et  ai.,    ^g— ^ 
Respondents.  ^  *^^ 
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Service  upon  respondent  of  a  copy  of  a  statement  of  facts  prior 
to  the  filing  of  the  original  in  the  clerk's  office,  is  ineffectual  for 
purposes  of  appeal. 

Where  an  appeal  has  heen  taken  from  a  judgment,  the  appel- 
lant is  estopped  to  afterwards  take  advantage  of  the  fact  that  no 
copy  of  the  judgment  had  been  served  upon  him. 

Neither  findings  of  fact  nor  concluBions  of  law  are  required  on 
the  part  of  a  trial  court  when  it  grants  a  motion  for  a  non  suit  in  a 
jury  case.  • 

Appeal  from  Superior  Court,  Snohomish  County. 
— Hon.  John  C.  Denney,  Judge.     Affirmed. 

a~15  WASH. 
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•  H,  A,  Porter,  for  appellant. 
Allen  &  Powell,  for  Respondent.' 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. — Respondents  have  filed  a  motion  to 
strike  the  statement  of  facts  for  the  reason  that  a  copy 
thereof  was  not  served  upon  them  as  required  by  law. 
It  appears  from  the  record  that  the  statement  was 
first  served  on  the  13th  day  of  May,  1895,  and  that  it 
was  not  filed  until  May  14,  1895,  and  under  the 
authority  of  Erickson  v.  Erickson,  11  Wash.  76  (39 
Pac.  241),  and  Boyle  v.  Great  Northern  Ry.  Co.,  13 
Wash.  383  (43  Pac.  344),  it  must  be  held  that  such 
service  was  ineffectual.  In  January,  1896,  further 
service  of  the  statement  was  attempted  to  be  made 
upon  respondents,  but  this  service  was  not  in  time, 
especially  in  the  absence  of  any  order  from  the  supe- 
rior court  extending  the  time  for  filing  and  serving 
the  statement  of  facts.  The  only  ground  upon  which 
it  is  claimed  by  the  appellant  that  this  service  was  in 
time  was  that  there  had  been  no  copy  of  the  judg- 
ment served  upon  her,  but  she,  having  appealed 
therefrom  three  or  four  months  before  the  date  of 
this  attempted  service  could  not  thereafter  rely  upon 
the  provision  as  to  the  service  of  a  copy  of  the  judg- 
ment, even  if  the  state  of  the  record  were  such  that 
she  would  be  in  a  position  to  take  advantage  of  the 
want  of  service,  if  she  had  not  served  such  notice  of 
appeal.  It  follows  that  the  motion  of  the  respondents 
must  be  granted. 

The  sufficiency  of  the  pleadings  has  not  been  chal- 
lenged.^ There  is  only  one  assignment  of  error  which 
could  under  any  circumstances  avail  appellant  after 
the  statement  of  facts  is  stricken  from  the  record. 
That  one  is  founded  upon  the  failure  of  the  court  to 
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make  findings  of  fact  and  law,  and  since  in  our  opin- 
ion no  findings  of  fact  were  necessary  such  claim  of 
error  is  without  force.  The  case  was  on  trial  before  a 
jury  and  at  the  close  of  plaintiff's  case  a  motion  for  a 
non  suit  was  granted.  Under  these  circumstances 
judgment  of  dismissal  would  follow  as  a  matter  of 
course  and  no  findings  of  fact  or  law  were  required 
on  the  part  of  the  trial  court. 

The  judgment  will  be  afiSrmed. 

Anders,  Scott,  Dunbar  and  Gordon,  JJ.,  concur. 


I  No  2182.    Decided  June  23, 1896.] 

Maggie  Secor  et  al.,  Appellants,  v.  The  Oregon  Im-     ^|g  ^Sl 
PROVEMENT  COMPANY,  Respondent.  "iP  ^ 

TBIAL — BVIDEMCE  BE8P0N8IVB  TO  IB8UB8 — IN8TBUCTI0N8. 

Where  no  attack  has  been  made  upon  an  an8wer  to  a  complaint 
in  the  lower  court,  the  defendant  is  entitled  to  have  the  jury 
charged  upon  any  phase  of  the  case  as  made  by  the  evidence,  which 
is  responsive  to  the  issues. 

Errors  growing  out  of  a  charge  are  always  to  be  disregarded 
when  the  verdict  is  so  plainly  in  accordance  with  the  evidence  that 
it  follows  as  a  conclusion  of  law  thereon.    ' 

Appeal  from  Superior  Court,  King  County. —  Hon. 
Richard  Osborn,  Judge.     Affirmed. 

W.  H.  Thompson,  E.  P.  Edsen,  and  John  E.  Humph- 
ries, for  appellants. 

S.  H.  Piles,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J.— Appellant  is  the  widow  of  William 
Secor,  and  as  such,  and  as  the  guardian  ad  litem  of 
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her  minor  child,  brought  this  action  to  recover  dam- 
ages sustained  by  reason  of  the  death  of  her  husband^ 
which  was  due  to  a  casualty  occurring  in  the  coal 
mines  of  the  respondent  located  at  Franklin,  as  a 
result  of  which  calamity  thirty-seven  lives  were  lost. 
A  statement  of  the  circumstances  attending  the  dis- 
aster is  set  forth  in  the  case  of  Pugh  v.  Oregon  Im^ 
provement  Co.,  14  Wash.  331  (44  Pac.  547). 

The  pleadings  in  the  present  case  are,  with  the 
exception  of  names,  identical  with  the  pleadings  in 
that  case.  Upon  trial  the  jury  returned  a  verdict  for 
the  respondent  (defendant  below)  and  the  motion  of 
appellant  (plaintiff  below)  for  a  new  trial  having  been 
overruled,  judgment  was  entered  upon  the  verdict^ 
from  which  the  plaintiff  has  appealed. 

The  errors  relied  upon  for  a  reversal  relate  wholly 
to  the  charge  given  to  the  jury  upon  the  trial.  It  is 
further  claimed  that  there  is  no  sufficient  plea  of  con- 
tributory negligence  in  the  case,  that  the  defenses 
attempted  to  be  set  out  are  inconsistent,  and  that  the 
legal  effect  of  the  attempted  affirmative  defenses 
amounts  only  to  a  denial.  In  reference  to  these 
objections  to  the  pleadings  we  observe  that  no  attack 
was  made  upon  the  answer  in  the  lower  court.  The 
answer,  after  denying  specifically  nearly  all  of  the 
material  allegations  of  the  complaint,  sets  out  affirm- 
atively : 

(1).  ''That  the  death  of  said  Secor  was  caused  and 
occasioned  solely  by  his  own  want  of  care  and  skill 
and  lack  of  forethought  in  not  immediately  leaving 
said  mine  when  notified,  and  on  discovering  that  the 
same  was  on  fire,  and  not  through  any  carelessness, 
negligence  or  want  of  skill  on  the  part  of  this  defend- 
ant, its  agents,  servants  or  employees." 

(2).  ''  That  the  death  of  said  Secor  was  caused  and 
occasioned  by  a  risk  incident  to  the  employment  of 
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said  Secor  as  a  miner,  and  was  a  risk  assumed  by  him 
in  entering  and  remaining  in  the  employ  of  defend- 
ant." 

(3).  "That  his  death  was  caused  by  the  careless- 
ness, negligence,  or  mistaken  judgment  of  fellow- 
servants  of  said  Secor." 

To  this  answer  no  motion  or  demurrer  was  inter- 
posed in  the  lower  court,  nor  was  it  objected  upon 
trial  that  it  was  insuflScient  in  any  particular,  and  it 
was  the  right  of  the  defendant  to  have  the  court  in- 
struct the  jury  upon  any  phase  of  the  case  as  made 
by  the  evidence.  It  follows  that  the  objections  we  are 
now  considering  cannot  avail  the  appellant.  More- 
over, this  court  held  in  the  Pugh  case  that  similar  de- 
fenses contained  in  the  answer  therein  were  well 
pleaded. 

In  relation  to  the  alleged  errors  arising  out  of  the 
court's  charge  we  deem  it  sufficient  to  say  that  this 
case  (as  made  by  the  proofs)  differs  in  no  essential 
feature  from  the  Pugh  case,  save  only  that  the  undis- 
puted testimony  shows  that  Secor  was  working  at  a 
point  where  the  first 'alarm  given  of  the  fire  must 
have  reached  him,  and  from  which  he  had  ample 
time  to  pass  in  safety  to  the  outside  of  the  mine  had 
he  sought  to  do  so.  There  was  also  uncontradicted 
testimony  tending  to  show  that  he  stopped  at  the  fire. 
We  held  in  the  Pugh  case  that  Pugh's  negligence  in 
neglecting  to  leave  the  mine,  which  he  might  have 
done*  with  safety  after  having  been  warned  of  the  fire, 
directly  contributed  to  the  result,  and  hence  that  a 
recovery  could  not  be  sustained.  And  what  is  there 
said  is  applicable  to  the  present  case  upon  the  evi- 
dence. It  follows,  therefore,  that  the  verdict  in  this 
case  was  right,  regardless  of  any  error  (if  error  there 
was)  in  the  charge. 

In  the  very   recent  case  of  Davis  v.    Oilliam,   14 
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Wash.  206  (44  Pac.  119),  this  court  held  that  errors 
growing  out  of  a  charge  are  always  to  be  disregarded 
when  the  verdict  is  so  plainly  in  accordance  with  the  evi- 
dence that  it  follows  as  a  conclusion  of  law  thereon.  We 
may  add,  however,  that  the  charge,  when  considered 
as  a  whole,  was  as  favorable  to  the  appellant  as  the 
law  entitled  her  to,  and  as  it  is  not  apparent  that  any 
prejudicial  error  was  committed  by  the  court  below, 
the  judgment  will  be  affirmed. 

HoYT,  C.  J.,  and  Scott,  Dunbar  and  Anders,  JJ., 
concur. 


iNa  2202.    Decided  June  24,  1806.] 

The  United  States  Savings  and  Loan  Company,  Re- 
spondent,  v.  Thomas  E.  Cade  et  ux.,  Appellants. 

FOREq^OeURB    OP    MORTOAaE   TO   BUILDINO    ASSOCIATION  —  CHANGE    OF 
CORPORATE  NAME  —  EVIDENCE  —  WHEN  DEPAITLT  ACCRITEB. 

In  the  foreclosure  of  a  mortgage  to  a  corporation,  the  admission  of 
other  than  record  proof  as  to  the  change  of  name  of  the  corporation 
from  that  stated  in  the  mortgage  to  the  one  under  which,  the  action 
was  prosecuted  is  not  prejudicial  error,  when  the  record  also  shows 
a  finding,  without  an  exception  to  it,  that ''  the  plaintiff  company 
was  and  now  is  the  owner  and  holder  of  said  mortgage.*' 

In  the  foreclosure  of  a  mortgage  by  a  loan  and  building  company 
the  certificate  of  stock  issued  by  it  to  defendant,  with  his  assign- 
ment of  the  same  to  the  company,  is  admissible  in  evidence|  when 
reference  thereto  is  made  in  the  note  and  mortgage. 

Where  a  note  and  mortgage  given  to  a  loan  and  building  com- 
pany provide  that  in  case  the  maker  fails  to  pay  any  installment  o^ 
interest  or  make  any  monthly  payment  on  certain  stock  in  the  com- 
pany, which  had  been  issued  to  him  and  assigned  to  the  company  as 
further  security,  for  the  period  of  three  months  after  the  same  shall 
become  due,  then  the  whole  sum  with  interest  shall  upon  the  elec- 
tion of  the  company  become  due  and  payable,  the  default  does  not 
become  fixed  for  the  purposes  of  the  adjustment  of  the  account  be- 
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tween  the  parties,  until  the  company  elects  to  declare  the  entire 
amount  due  and  payable,  but  until  such  time  the  contract  continues  in 
force  entitling  the  company  to  accruing  interest  and  payments  upon 
the  oertiBcates  of  stock  assigned  to  it. 

Appeal  from  Superior  Court,  Whatcom  County. — 
Hon.  John  R.  Winn,  Judge.     AflBrmed. 

D.  W.  Freeman,  and  S.  M.  Bruce^  for  appellants. 

Dfyrr,  Hadley  &  Hadley,  for  respondent: 

Two  or  more  writings  must  be  deemed  one  instru- 
ment, and  as  forming  but  parts  of  the  same  contract 
when  executed  with  reference  to  the  same  subject  mat- 
ter. Dunlap's  AdmW  v.  Wright,  62  Am.  Dec.  506;  New^ 
begin  v.  Langley,  63  Am.  Dec.  612;  Herbst  v.  Lowe,  26 
N.  W.  751;  Gregory  v.  Marks,  10  Fed.  Cas.  1194; 
Wheeler  &  Wilson  Mfg.  Co.  v.  Howard,  28  Fed.  741. 

Where  a  mortgage  provides  that  upon  default  in 
the  payment  of  either  of  the  notes  secured  thereby  all 
shall  become  "  immediately  due,  at  the  option  of  the 
holder,"  "immediately  due"  means  "immediately 
upon  or  after  the  holder's  election,"  and  he  is  not 
bound  to  elect  immediately  after  default.  Wheeler  & 
Wilson  Mfg.  Co.  v.  Howard,  28  Fed.  741 ;  Lowenstein  v. 
PMan,  22  N.  W.  561;  2  Jones,  Mortgages,  (4th  ed.) 
§1182. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. — It  was  alleged  in  the  complaint  that 
Hxe  plaintiff's  corporate  name  was  at  all  times  during 
the  month  of  April,  1891,  and  thence  afterwards  until 
the  month  of  June,  1892,  "The  United  States  Savings, 
Loan  and  Building  Company;"  that  in  said  month  of 
June  its  name  was  changed  to  **  The  United  Sates 
Savings  and  Loan  Company,"  by  an  amendment  to 


40  UNITED  STATES,  ETC..  LOAN  CO.  v.  CADE. 

Opinion  of  the  Conrt — Hoyt,  0.  J.  [16  Wash. 

its  articles  of  incorporation  duly  made  in  compliance 
with  the  laws  of  the  state  of  Minnesota.  This  action 
was  brought  to  foreclose  a  mortgage  alleged  to  have 
be.en  made  by  appellants  to  plaintiff  under  the  name 
first  above  set  out,  and  the  first  claim  of  error  ifi  that 
the  court  erred  in  admitting  other  than  record  pTOof 
as  to  the  change  of  the  name  of  the  corporation  from 
that  stated  in  the  mortgage  to  the  one  under  which 
the  action  was  prosecuted.  This  objection  was  purely 
technical,  and  under  the  circumstances  disclosed  by 
the  record  was  not  so  material  as  to  authorize  a 
reversal,  even  if  the  appellants  were  in  a  situation  to 
avail  themselves  of  any  error  which  might  have  been 
committed  in  the  admission  of  such  evidence. 

The  ninth  finding  of  fact  was  in  the  following  Ian- 
guage:  "That  at  the  beginning  of  this  action  the 
plaintiff  company  was  and  now  is  the  owner  and 
holder  of  said  mortgage;"  and  no  exception  to  such 
finding  was  taken  by  the  appellants.  It  must  there- 
fore be  presumed  that  they  were  satisfied  with  the 
facts  found  therein,  and  if  they  were  they  were  in  no 
manner  injured  by  the  error,  if  any,  in  the  admission 
of  proof  as  to  the  change  in  the  corporate  name.  If 
the  plaintiff  was  a  corporation  and  was  the  owner  and 
holder  of  the  mortgage,  the  question  as  to  any  change 
of  name  under  which  the  corporation  might  have 
been  authorized  to  do  business  was  entirely  imma- 
terial. 

The  next  claim  of  error  grows  out  of  the  admission 
of  a  certain  certificate  of  stock  issued  by  the  plainti^ 
and  the  assignment  thereof,  the  claim  being  that 
nothing  outside  of  the  mortgage  and  note  secured 
thereby  was  competent  evidence.  But  in  view  of  the 
fact  that  reference  was  made  in  the  mortgage  and  note 
to  the  issuing  of  this  stock  by  the  plaintiff  and  the 
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holding  thereof  by  the  appellant  T.  E.  Cade,  the  cer- 
tificate which  evidences  the  issue  was  competent  evi- 
dence upon  the  trial,  and  likewise  was  the  assignment 
thereof  by  said  appellant. 

The  third  assignment  of  error  grows  out  of  the  claim 
that  by  the  terms  of  the  note  and  mortgage  it  was  the 
duty  of  the  plaintiff  to  proceed  to  foreclose  immedi- 
ately upon  default  being  made  by  the  appellants  in 
the  performance  of  any  of  the  conditions  of  said  note 
and  mortgage,  or  in  the  payment  of  the  installments 
which  came  due  upon  the  stock  issued  in  connection 
with  the  making  of  the  loan  to  secure  which  the  note 
and  mortgage  were  given;  that  for  that  reason  the  ac- 
count between  the  plaintiff  and  appellants  should  be 
adjusted  as  of  the  date  of  such  default  without  refer- 
ence to  installments  which  by  the  terms  of  the  con- 
tract thereafter  became  due  and  payable  by  appellant 
T.  E.  Cade  to  the  plaintiff.  This  contention  is  founded 
upon  language  contained  in  the  note  to  the  following 
effect : 

'^If  the  maker  hereof  fails  to  make  any  monthly 
payments  on  said  stock  or  pay  any  installment  of  in- 
terest for  the  period  of  three  months  after  the  same 
is  due,  then  the  whole  amount  of  this  note  shall  become 
due  and  payable." 

And  the  following  language  contained  in  the  mort- 
gage: 

**  But  if  default  be  made  in  the  payment  of  install- 
ments of  interest  thereon  for  the  period  of  three 
months  after  the  same  shall  become  due,  then  and  in 
either  or  any  such  case,  the  whole  principal  sum  or 
sums  secured  by  this  mortgage  with  interest  thereon 
secured  up  to  the  time  of  such  default  shall,  at 
the  election  of  the  second  party,  become  thereupon 
due  and  payable  immediately  upon  such  default." 

But,   in    our  opinion,   the   construction    of    these 
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clauses  contended  for  by  appellants  is  not  a  reason- 
able one.  The  reasonable  construction  thereof,  when 
taken  in  connection  with  the  other  provisions  of  the 
contract  of  which  they  formed  a  part,  is  that  though 
the  right  to  declare  a  default  became  absolute  in  the 
plaintiflf  at  the  expiration  of  three  months  after  the 
failure  on  the  part  of  the  appellants  to  perform  any  of 
the  conditions  of  the  contract,  the  default  itself  did 
not  become  fixed  for  the  purposes  of  the  adjustment 
of  the  account  between  the  parties  until  advantage 
had  been  taken  by  the  plaintiff  of  its  right  to  declare 
the  entire  amount  due  and  payable.  Any  other  con- 
struction would  make  of  the  contract  one  which  under 
ordinary  conditions  would  compel  such  a  course  of 
action  on  the  part  of  the  plaintiff  as  to  bear  with 
harshness  upon  the  mortgagors. 

While  the  contract  was  in  force  the  plaintiff  was 
not  only  entitled  to  interest  upon  the  note  at  the  rate 
specified  therein,  but  was  also  entitled  to  have  such 
payments  made  upon  the  certificate  of  stock  which 
had  been  assigned  to  it  absolutely  by  said  appellant, 
as  well  as  that  held  by  it  as  collateral  to  the  loan ;  and 
to  have  such  installments  secured  by  the  mortgage,  as 
Avell  as  the  principal  and  interest  specified  in  the 
note  ;  and  if,  after  the  right  to  declare  a  default  had 
accrued,  it  was  to  be  deprived  of  the  benefits  of  its 
contract  excepting  as  to  the  payment  of  the  principal 
and  interest  and  installments  then  due  and  payable, 
it  would  be  compelled  to  at  once  proceed  to  foreclose 
to  prevent  the  loss  of  a  large  portion  of  the  profits  of 
its  contract. 

In  our  opinion  it  must  be  held  that  the  intention  of 
the  parties  was  that  the  contract  should  be  continued 
and  should  be  in  full  force  until  such  time  as  the 
plaintiff  saw  fit  to  assert  its  right  to  declare  it  termin- 
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ated  for  non-compliance  with  the  conditions  on  the 
part  of  the  mortgagors.  It  follows  that  the  court  was 
justified,  in  stating  the  account  between  the  parties,  to 
include  not  only  the  principal  and  interest  upon  the 
note,  but  also  the  unpaid  installments  upon  the  stock 
up  to  the  time  of  plaintiff's  election  to  declare  the 
contract  terminated  and  the  whole  amount  of  princi- 
pal and  interest  due.  And  if  the  court  committed 
any  error  in  the  premises  it  was  in  refusing  to  include 
as  a  part  of  the  amount  due  from  the  mortgagors  the 
fines  which  under  the  terms  of  the  contract  had  been 
imposed  for  non-payment  of  installments  upon  the 
stock  as  they  became  due. 

The  fourth  claim  of  error  grows  out  of  the  action  of 
the  court  in  allowing  the  appellant  T.  E.  Cade  only 
$400  of  his  claim  of  |560  for  legal  services  rendered 
to  the  plaintiff.  But  there  is  nothing  in  the  record 
which  would  justify  us  in  interfering  with  the  finding 
of  the  court  as  to  the  amount  to  which  said  appellant 
was  entitled  on  account  of  such  legal  services. 

There  is  no  error  in  the  record  of  which  the  appel- 
lants can  complain,  and  the  judgment  and  decree  will 
be  affirmed. 

Anders,  Dunbar  and  Gordon,  JJ.,  concur. 
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Robert  Wingate,  Receiver,  Appellant,  v.  N.  G.  Bla- 
LOCK  et  aL,  Respondents. 

NEGOTIABLE    INSTBUMENTS  —  MAKES     OB    SUBBTY — PABOL     BTIOBNCB. 

The  makers  of  a  promissory  note  cannot  show  by  parol  that 
they  all  sisrned  it  as  sureties,  especially  when  there  is  an  affirma- 
tive statement  in  the  note  that  the  parties  signed  as  principals. 

Appeal  from  Superior  Court,  Pierce  County. —  Hon. 
W.  H.  Pritchard,  Judge.     Reversed. 

Doolittle  &  Fogg,  for  appellant. 
W,  C.  Jones,  Attorney  General,  and  James  A,  HaigJU, 
for  respondents. 

The  opinion  of  the-  court  was  delivered  by 

Dunbar,  J. — The  appellant,  as  receiver  of  the  Mer- 
chants' National  Bank  of  Tacoma,  brought  an  action 
on  a  certain  promissory  note  made  by  the  respond- 
ents in  favor  of  the  Merchants'  National  Bank  of 
Tacoma,  for  the  sum  of  $1,273.50,  with  interest.  The 
note  recited  that  the  respondents  were  principals,  the 
first  two  lines  of  the  note  being  as  follows : 

"  January  31st,  1895,  after  date,  without  grace,  we 
as  principals,  promise  to  pay  to  the  order  of  the  Mer- 
chants' National  Bank  of  Tacoma,"  etc. 

And  was  signed  by  the  respondents  individually  as 
principals  ordinarily  sign.  On  the  back  of  the  note 
was  the  following  memorandum  : 

"  The  within  note  is  a  renewal  of  a  note  for  $1,213.00, 
dated  Sept.  26th,  1892,  with  interest  at  10  per  cent, 
per  annum.  Said  note  originated  in  an  advance  of 
$1,000  (which  has  been  increased  by  accumulated 
interest)  made  by  the  Merchants'  National  Bank  of 
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Tacoma  to  the  World's  Fair  Ass'n.  of  Washington." 
The  defendants  answered  that  the  Merchants'  Na- 
tional Bank  of  Tacoma  advanced  to,  and  for  the  use 
of  the  state  of  Washington,  for  and  on  account  of  the 
World's  Fair,  the  money  in  question,  and  received  a 
promissory  note  of  defendants  as  evidence  of  the  in- 
debtedness of  the  state  of  Washington,  which  note 
had  stamped  across  its  face  the  words  *'  Washington 
World's  Fair  Commission;"  that  at  the  time  the  money 
was  advanced,  the  payors  and  payee  of  said  note  re- 
garded the  transaction  as  an  advance  of  money  to  the 
state  of  Washington,  that  said  money  was  advanced 
on  the  faith  of  and  for  the  consideration  that  it  would 
be  expended  to  and  for  the  use  of  the  state  of  Wash- 
ington, through  expenditures  on  account  of  Washing- 
ton iu  connection  with  the  World's  Fair,  and  that  the 
state  would  be  responsible  for  its  payment;  that  the 
present  note  now  sued  on  was  given  by  defendants  in 
renewal  of  the  note  first  above  mentioned,  and  in  view 
of  that  consideration;  that  when  the  note  sued  on  ma- 
tured, the  state  of  Washington  had  $3,000  on  deposit 
in  payee's  bank,  which  its  receiver  had  in  his  posses- 
sion when  he  brought  this  suit  against  the  defendants, 
and  that  the  bank  and  its  receiver  refuse  to  pay  over 
said  money  to  the  state  of  Washington.  The  state  of 
Washington  intervened  and  set  up  in  answer  the  same 
state  of  facts  alleged  by  the  answer  of  the  respond- 
ents, the  makers  of  the  note,  and  alleged  in  addition 
that  unless  it  was  permitted  to  set  off  a  portion  of  its 
deposit  against  the  note  sued  on  it  would  lose  equal  to 
20  per  cent  or  more  of  said  note,  and  prayed  that  it 
might  set  off  against  said  note  out  of  its  deposit  a  sum 
equal  to  the  amount  due  thereon.  In  addition  it  al- 
leged that  none  of  the  signers  of  the  note  nor  the 
bank  understood  that  the  makers  of  the  note  were  as- 
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suming  any  liability  other  than  that  of  surety  for  the 
state  of  Washington,  and  further,  that  said  money  was 
used  as  it  was  intended  to  be  used,  for,  and  in  behalf 
of,  the  state  of  Washington. 

To  these  respective  answers  the  appellant  interposed 
a  demurrer  to  the  effect  that  they  did  not  state  facts 
sufficient  to  constitute  a  defense  to  the  action,  which 
demurrer  was  overruled,  and  the  appellant,  relying 
upon  his  demurrer,  has  .ppealed  to  this  court.  Out- 
side of  the  question  as  to  whether  the  state,  assuming 
it  to  be  a  proper  party  to  this  suit  and  a  depositor  in 
the  bank,  could  compel  the  bank  to  apply  the  deposit 
to  the  payment  of  the  note,  we  think  this  judgment 
will  have  to  be  reversed.  While  it  is  true  that  this 
court,  in  common  with  many  others,  has  held  that  it 
was  competent  for  one  who  signed  a  note  as  principal 
to  show  that  he  really  signed  as  surety,  yet  we  think 
no  court  has  gone  so  far  as  to  hold  that  all  the  makers 
of  a  note  may  show  that  they  signed  as  sureties,  which 
would  destroy  the  idea  that  there  was  any  principal  to 
the  note  at  all, —  and  especially  when  there  was  an 
affirmative  statement  in  the  note  that  the  parties 
signed  as  principals.  This,  we  think,  without  doubt 
would  resolve  itself  into  allowing  an  oral  contract  to 
be  substituted  for  a  written  one,  and  the  allegations 
of  this  answer  certainly  do  vary  the  terms  of  the 
written  contract.  It  is  not  a  payment  by  the  state 
which  is  pleaded, — of  course  a  payment  could  be 
pleaded  whether  the  payment  was  made  by  the  parties 
to  the  note  or  by  a  stranger, —  but  all  that  is  claimed 
by  the  state  here  is  simply  a  right  to  an  offset,  for  the 
state  could  have  withdrawn  its  deposit  any  time,  and 
the  bank  could  not  have  prevented  such  withdrawal, 
and  had  no  hold  on  the  deposit  of  the  state  by  reason 
of  the  execution  of  the  note  by  the  respondents.     In 
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other  words,  the  bank  had  no  recourse  on  the  state 
and  could  not  have  recovered  from  it  by  a  suit  on  the 
note  for  the  reason  that  the  state  was  in  no  sense  a 
party  to  the  contract. 

We  think  there  are  no  authorities  that  would  war- 
rant us  in  holding  that  the  matters  set  up  in  the  an- 
swer, either  of  the  state  or  of  the  respondents,  were  a  suf- 
ficient defense  to  the  promissory  note,  where  the  mak- 
ers themselves  had  seen  fit  tolTjicorporate  in  the  body 
of  the  note  the  plain  and  unecpiivocal  statement  that 
they  were  the  principals,  and  where,  if  the  allegations 
of  the  answer  were  true,  there  would  be  no  principal 
to  the  note.  The  judgment  will  be  reversed  and  the 
cause  remanded  with  instructions  to  the  lower  court 
to  sustain  the  demurrers  to  the  answers. 

HoYT,  C.  J.,  and  Anders  and  Gordon,  JJ.,  concur. 


[Now  2220.    Decided  June  25.  1896.] 

R.  J.  Anderson,  Respondent,  v.  Whatcom  County, 
Appellant 

coNarrrrunoNAL  law — self-executing  pbovihionb — title  op  acts — 

COMPENBATION  OF  JUSTICES  OF  PEACE. 

Art.  4,  §  10,  of  the  constitution,  providing  that,  in  incorpor- 
ated cities  or  towns  having  more  than  five  thousand  inhabitants, 
the  justices  of  the  peace  shall  receive  such  salary  as  may  be  pro- 
vide by  law,  is  self-executing  with  reference  to  the  matter  of  x>op- 
ulation,  merely  the  matter  of  fixing  salaries  being  referred  to  the 
legislature,  and  the  courts  are  justified  in  receiving  testimony  to 
determine  the  amount  of  x>opulation.  >y 

The  act  of  March  15,  1893,  entitled  ''An  act  to  provide  for  the 
economical  management  of  county  affairs,^'  and  providing  that  the 
salary  allowed  by  law  to  an  officer  shall  not  exceed  the  amount  of 
the  legal  fees  collected  on  account   of  such  ofiice,  does  not  effect  a 


15 

47 

31 

»?, 

f» 

^ 

116 

47! 

t  41 

48 

e41 

49^ 

41 

fiO 

41 

61 

48  ANDERSON  v.  WHATCOM  COUNTY. 

Opinion  of  the  Coort — Dunbar,  J.  [16  Wash. 

repeal  of  the  act  of  Fehmary  7, 1891,  fixing  the  salariee  of  jnatioea 
of  the  peace  in  incorporated  cltiea  having  more  than  five  thousand 
inhabitants,  since  such  sabject  is  not  embraced  in  the  title  of  the 
act  of  March  15,  1893,  and  would  be  onconstitutional  so  far  as 
effecting  that  object  is  concerned. 

Appeal  from  Superior  Court,  Whatcom  County. 
Hon.  John  R.  Winn,  Judge.     AflBrmed. 

Q,  V.  Alexander^  for  appellant. 
Newman  &  Howard^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  case  involves  the  right  of  the 
justices  of  the  peace  in  New  Whatcom  precinct  to 
receive  the  salary  provided  by  law  for  cities  of  the 
third  class.  The  justice  who  is  the  respondent  here 
filed  with  the  auditor  of  the  county  of  Whatcom  his 
claim  for  his  salary  for  the  month  of  July,  1895,  for 
the  sum  of  $100,  and  said  claim  was  audited  by  the 
auditor  and  presented  for  allowance  to  the  county 
commissioners  of  said  county,  by  whom  it  was  rejected 
for  the  alleged  reason  that  the  said  justice  was  not 
entitled  to  any  compensation  in  excess  of  the  fees 
earned  by  him,  which  said  fees  were  ascertained  and 
tendered. 

The  action  was  brought  against  the  county  by  the 
respondent  for  the  salary  claimed,  and  judgment  was 
rendered  in  his  favor,  from  which  judgment  an  ap- 
peal is  taken  by  the  county  of  Whatcom  to  this  court. 
All  the  essential  facts  relating  to  the  election  and 
qualification  of  the  respondent  are  admitted,  so  that 
it  will  not  be  necessary  to  discuss  anything  but  the 
law  governing  the  case.  Many  assignments  of  error 
were  made  by  the  appellant,  but  there  are  four  prin- 
cipal grounds  upon  which  appellant  rests  its  defense, 
viz: 
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(1.)  That  the  city  of  New  Whatcom,  constituting 
the  precinct  in  which  respondent  is  justice  of  the 
peace,  is  not  an  incorporated  city  or  town  of  the  third 
class,  having  more  than  five  thousand  inhabitants  as 
shown  by  the  last  state  or  federal  census,  and,  there- 
fore, respondent  is  not  entitled  under  the  law  to  re- 
ceive any  salary  from  the  appellant  county,  not  being 
a  justice  contemplated  by  section  1,  page  8,  of  the 
Laws  of  Washington,  1891. 

(2.)  That  respondent  is  an  officer  receiving  com- 
pensation from  the  appellant  county  who  is  required 
to  exact  fees  for  the  performance  of  the  duties  of  his 
oflSce,  and  therefore  is  not  entitled  to  any  compen- 
sation in  excess  of  the  fees  collected  by  him  as  such 
officer. 

(3.)  That  at  the  time  of  the  presentation  of  the 
claim  by  the  respondent  the  county  had  exceeded  its 
limit  of  indebtedness  under  the  constitution,  and  that 
no  money  was  in  the  treasury  available  for  the  pay- 
ment of  respondent's  alleged  salary. 

(4.)  That  appellant  has  paid  respondent  in  full  on 
account  of  his  services,  by  issuing  him  a  warrant  in 
the  sum  of  $39.45,  which  was  the  amount  of  the  fees 
collected  by  the  justice  in  said  month. 

Section  10  of  article  4  of  the  constitution  provides 
that  in  incorporated  cities  or  towns  having  more  than 
five  thousand  inhabitants,  the  justices  of  the  peace 
shall  receive  such  salary  as  may  be  provided  by  law 
and  shall  receive  no  fees  for  their  own  use.  The 
justice's  salary  act  of  February  7,  1891,  page  8,  pro- 
vides that  justices  of  the  peace  in  incorporated  cities 
and  towns  of  the  third  class  having  more  than  five 
thousand  inhabitants  as  shown  by  the  last  state  or 
federal  census  shall  receive  an  annual  salary  of 
$1,200.     The  contention  of  the  appellant  is  that  this 
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act  must  be  construed  literally,  and  that  either  the 
state  or  the  federal  census  is  the  sole  criterion  for  a 
determination  of  the  population  in  all  cases,  while  the 
respondent  contends  that  the  question  of  population 
of  cities  of  the  third  class  is  a  question  of  fact  to  be 
ascertained  like  any  other  fact  in  the  case.  There 
has  been  no  federal  census  taken  since  the  organiza- 
tion of  New  Whatcom  precinct. 
.  The  act  of  February  7,  1891,   §  1,  provides  that— 

''  The  justices  of  the  peace  in  incorporated  cities  and 
towns  of  the  first  class  shall  receive  an  annual  salary 
of  two  thousand  dollars ;  justices  of  the  peace  in 
incorporated  cities  and  towns  of  the  second  class  shall 
receive  an  annual  salary  of  eighteen  hundred  dollars  ; 
and  justices  of  the  peace  in  incorporated  cities  and 
towns  of  the  third  class  having  more  than  five  thou- 
sand inhabitants,  as  shown  by  the  last  state  or  federal 
census^  shall  receive  an  annual  salary  of  twelve  hun- 
dred dollars." 

The  last  federal  census  was  taken  in  May,  1890, 
before  the  organization  of  the  city  of  New  Whatcom, 
and  there  has  been  no  state  census  taken  of  the 
inhabitants  of  said  city,  and  the  legislature  has  failed 
to  make  provisions  for  taking  such  a  census  as  pro- 
vided for  in  art.  2,  §  3,  of  the  constitution.  So 
that  the  essential  question  in  this  case  is  whether 
the  constitutional  provision  in  relation  to  salaries  of 
justices  of  the  peace  in  cities  containing  a  population 
of  five  thousand  inhabitants  or  more  is  self-executing, 
or  whether  it  requires  legislation  to  give  effect  to  the 
constitutional  provision.  It  is  insisted  by  the  appel- 
lant that  this  court  decided  this  question  in  favor  of 
its  contention  in  the  case  of  Rohde  v.  Seavey,  4  Wash. 
91  (29  Pac.  768),  but  while  some  language  may  have 
been  used  in  the  opinion  in  that  case,  tending  to  sus- 
tain  such  a   contention,  we   do  not  think   that  the 
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questions  decided  there  were  necessarily  involved  in 
the  decision  of  the  question  now  under  consideration. 
An  examination  of  the  briefs  in  that  case  shows  that 
the  questions  were  meagerly  presented,  and  that  the 
question  of  the  self-executing  power  of  the  consti- 
tution was  not  presented  to  the  court  at  all,  so  that  we 
feel  justified  in  entering  upon  the  discussion  of  this 
case  as  a  new  question,  and  we  are  of  the  opinion  that 
the  provision  of  the  constitution  in  relation  to  the 
salaries  of  justices  of  the  peace  in  cities  or  towns 
having  more  than  five  thousand  inhabitants  is  self- 
executing. 

"  A  constitutional  provision/'  says  Mr.  Cooley  in  his 
work  on  Constitutional  Limitations  (5th  ed.),  p.  1(10, 
. "  may  be  said  to  be  self-executing  if  it  supplies  a  suf- 
ficient rule  by  means  of  which  the  right  given  may  be 
enjoyed  and  protected,  or  the.  duty  imposed  may  be 
enforced  ;  and  it  is  not  self-executing  when  it  merely 
indicates  principles,  without  laying  down  rules  by 
means  of  which  those  principles  may  be  given  the 
force  of  law." 

It  seems  to  us  that  uiider  this  constitutional  pro- 
vision it  becomes  a  fixed  fact  that  cities  or  towns 
having  more  thon  five  thousand  inhabitants  are 
entitled  to  salaried  justices  of  the  peace;  that  that 
fact  and  the  ascertainment  of  it  is  directed  to  the 
court  and  not  to  the  legislature  ;  that  to  the  legis- 
lature was  directed  the  fixing  of  the  salary,  and  the 
legislature  in  this  instance  has  fixed  the  salary  under 
the  power  given  to  it  by  the  constitution.  The 
learned  author  above  quoted  cited  the  provisions 
exempting  homesteads  from  forced  sale  for  the  satis- 
faction of  debts  as  an  illustration  of  self-executing 
provisions,  and  says  that 

"Where,  as  in  California,  the  constitution  declares 
that  '  the  legislature  shall  protect  by  law  from  forced 
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sale  a  certain  portion  of  the  homestead  and  other  prop- 
erty of  all  heads  of  families/  the  dependence  of  the 
provision  on  subsequent  legislative  action  is  manifest. 
But  where,  as  in  some  other  states,  the  constitution 
defines  the  extent,  in  acres  or  amount,  that  shall  be 
deemed  to  constitute  a  homestead,  and  expressly  ex- 
empts from  any  forced  sale  what  is  thus  defined,  a 
rule  is  prescribed  which  is  capable  of  enforcement,'^ 

We  think  that  in  the  case  under  discussion  a  rule 
is  equally  prescribed  which  is  capable  of  enforcement. 
In  the  case  of  the  homestead  the  ascertainment  of  the 
number  of  acres  or  the  amount  will  be  determined  by 
the  court,  and  in  this  case  the  ascertainment  of  the 
fact  of  the  amount  of  population  in  the  town  or  city 
is  for  the  courts  and  not  for  the  legislature.  As  is 
said  by  the  author  above  quoted, 

'^  Even  in  such  cases,  legislation  may  be  desirable,, 
by  way  of  providing  convenient  remedies  for  the  pro- 
tection of  the  right  secured,  or  of  regulating  the  claim 
of  the  right  so  that  its  exact  limits  may  be  known  and 
understood;  but  all  such  legislation  must  be  subordi- 
nate to  the  constitutional  provision,  and  in  further- 
ance of  its  purpose,  and  must  not  in  any  particular 
attempt  to  narrow  or  embarrass  it." 

In  this  instance  the  enactment  of  the  legislature 
might  absolutely  destroy  the  right  conferred  by  the 
constitution.  The  legislature  has  not  seen  fit  to  pro-, 
vide  for  the  state  census,  so  that  under  the  statute  law 
as  it  exists  the  only  means  of  ascertainment  of  the 
population  of  the  city  is  the  federal  census,  which  is 
taken  only  every  ten  years.  It  might  very  reasonably 
occur  that  a  city  which  did  not  have  quite  the 
requisite  five  thousand  population  at  the  time  of  the 
taking  of  the  federal  census  in  1890  might  within  six 
months  or  a  year  have  the  requisite  population,  and 
yet  this  fact  could  not  receive  a  judicial  determination 
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or  announcement  for  the  period  of  nine  or  ten  years, 
so  that,  if  the  law  should  receive  this  construction,  its 
effect  would  be  to  destroy  or  limit  the  right  which  the 
constitution  gave.  The  test  provided  for  by  the  legis- 
lature must  be  a  reasonable  one  —  one  which  would 
carry  into  effect  the  constitutional  guarantee  instead 
of  destroying  it.  It  was  held  by  the  supreme  court  of 
California  in  the  case  of  People  v.  Hoge,  56  Cal.  612, 
that  the  constitutional  provision  that — 

"Any  city  containing  a  population  of  more  than 
one  hundred  thousand  inhabitants,  may  frame  a  char- 
ter for  its  own  government,  etc.,  is  self-acting  and  does 
not  need  legislation  to  give  it  effect." 

In  discussing  the  question  the  court,  says: 

"The  constitution  i^owhere  provides  either  ex- 
pressly or  by  implication  for  such  legislative  interfer- 
ence, and  the  construction  placed  upon  the  provision 
of  the  constitution  under  discussion  might  result  in 
entirely  defeating  its  operation.  If  this  ground  can 
be  sustained,  it  would  result  that  hostile  action,  or  even 
non-action  on  the  part  of  the  legislature,  would  prevent 
the  inhabitants  of  the  city  from  exercising  a  power 
expressly  given  to  them  in  clear  and  unmistakable 
language  by  the  constitution." 

It  was  evidently  the  intention  of  the  framers  of  the 
constitution  to  provide  in  harmony  with  the  policy 
adopted  by  them  of  doing  away  with  the  fee  system, 
for  officers  in  large  cities  and  towns,  and  these 
positive  declarations  in  the  constitution  cannot  be 
abrogated  or  destroyed  by  unreasonable  action  or 
non-action  on  the  part  of  the  legislature.  In  Willis  v, 
Maban,  48  Minn.  140  (31  Am.  St,  Rep.  626,  50  N.  W. 
1110),  it  was  held  that  an  article  of  the  constitution 
providing  that  — 

"  'Each  stockholder  in  any  corporation  (excepting 
those  organized  for  the  purpose  of  carrying  on  any 
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kind  of  manufacturing  or  mechanical  business,  shall 
be  liable  to  the  amount  of  stock  held  or  owned  by 
him/  is  self-executing," 

and  the  court  in  that  case,  in  adopting  a  test  said: 

"The  question  in  every  case  is  whether  the  Ian- 
guage  of  a  constitutional  provision  is  addressed  to  the 
courts  or  the  legislature, — does  it  indicate  that  it  was 
intended  as  a  present  enactment,  complete  in  itself  as 
definitive  legislation,  or  does  it  contemplate  subse- 
quent legislation  to  carry  it  into  effect  ?  This  is  to 
be  determined  from  a  consideration  both  of  the  lan- 
guage used  and  of  the  intrinsic  nature  of  the  pro- 
vision itself.  If  the  nature  and  extent  of  the  right 
conferred  and  of  the  liability  imposed  is  fixed  by  the 
provision  itself,  so  that  they  can  be  determined  by 
the  examination  and  construction  of  its  own  terms, 
and  there  is  no  language  used  indicating  that  the  sub- 
ject is  referred  to  the  legislature  for  action,  then  the 
provision  should  be  construed  as  self -executing  and 
its  language  as  addressed  to  the  courts." 

In  this  case  it  is  manifest  that  the  provision  can  be 
determined  by  competent  testimony  outside  of  any 
legislative  enactment,  and  that  all  the  language  of 
the  constitution  indicating  that  the  object  is  referred 
to  the  legislature  for  action  is  with  reference  to  fixing 
the  salary,  and  the  fact  that  this  particular  portion 
alone  of  the  subject  is  especially  referred  to  the  legis- 
lature excludes  the  idea  that  the  ascertainment  of  the 
population  was  also  referred  to  the  legislature.  Many 
cases  have  been  cited  by  the  respondent  which  by 
analogy  sustain  the  idea  'that  the  provision  of  the 
constitution  is  self-executing:  viz.,  cases  with  refer- 
ence to  elections,  qualifications  of  voters,  etc.,  but 
while  they  undoubtedly  do  sustain  the  contention,  the 
law  is  well  settled  without  their  aid,  and  we  therefore 
hold  that  the  provision  of  the  constitution  with  refer- 
ence to  the  population  is  self-executing,  and  that  the 
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court  was  therefore  justified  in  reccfiving  the  testimony 
which  it  did  receive  to  determine  this  fact. 

The  second  contention  of  appellant  is  hased  on  the 
act  of  March  15,  1893  (p.  427,  Laws  1893).  This  is 
an  act  entitled  ''An  act  to  provide  for  the  economical 
management  of  county  affairs.''  Section  2  provides 
that 

"  No  deputies  or  assistance  of  any  kind  shall  be 
allowed  to  any  officer  or  person  receiving  compensa- 
tion from  a  county  unless  the  same  is  necessary.  No 
higher  compensation  shall  be  allowed  for  any  deputy 
of,  or  assistance  for,  such  officer  or  person,  than  is 
necessary.  No  other  expenditure  for  or  connected 
with  such  officer  or  person  or  his  office  or  employ- 
ment, or  the  performance  of  his  official  duties,  or  any 
of  them,  than  shall  be  necessary.  In  case  the  pay- 
ment of  any  fee  or  fees  is  required  for  the  perform- 
ance of  any  duty  of  such  officer  or  person,  the  total 
amount  allowed  and  expended  by  any  board  of  county 
commissioners  for,  on  account  of,  or  connected  with 
such  person  or  officer;  his  office  or  employment,  and 
the  performance  of  the  duties  thereof,  including  the 
salary  allowed  by  law  to  such  officer  or  person,  shall 
not  exceed  the  amount  of  the  legal  fees  collected  on 
account  of  such  office  or  employment  and  the  per- 
formance of  the  duties  thereof.." 

It  is  contended  that  this  act  repeals  the  act  of  Feb- 
ruary 7,  1891,  which  is  entitled  "An  act  fixing  the 
salaries  of  justices  of  the  peace  and  constables,  in 
incorporated  cities  and  towns  having  more  than  five 
thousand  inhabitants,"  etc.,  and  that  its  effect  is  to 
reduce  the  salary  of  the  officer  to  the  amount  repre- 
sented by  the  fees  collected  by  such  officer,  while  the 
contention  of  the  respondent  is  that  the  act  was  in- 
tended to  operate  only  upon  deputies  and  outside 
assistance  employed  by  the  county  commissioners. 
Whatever  may  have  been  the  intention  of  the  legis- 
lature^ and  it  must  be  conceded  that  if  the  law  has 
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the  effect  contended  for  it  by  the  appellant  so  far  as 
its  application  to  justices  of  the  peace  is  concerned, 
it  would  equally  apply  to  all  the  county  officers 
excepting  to  the  fees  of  county  attorney,  which  is 
specially  excepted  by  the  provisions  of  the  act,  we 
are  satisfied  that,  if  it  was  intended  to  change  the 
salaries  of  county  officers,  the  title  is  obnoxious  to  the 
constitutional  provision  that  no  bill  shall  embrace 
more  than  one  subject,  and  that  subject  expressed  in 
the  title.  The  title  to  this  act  is  "An  act  to  provide 
for  the  economical  management  of  county  affairs." 
We  do  not  think  this  gives  a  legal  notice  of  the  re- 
duction or  change  of  salaries.  Economical  manage- 
ment of  county  affairs  would  convey  the  idea  of  the 
management  on  the  part  of  the  county  commissioners, 
or  of  somebody  who  had  power  or  discretion  to 
manage  the  business,  affairs  of  the  county,  and  would 
not  suggest  to  the  mind  the  question  of  salaries  in 
any  respect.  It  could  not  reasonably  be  concluded 
that  an  act  providing  for  economical  management  of 
county  affairs  could  work  a  repeal  of  an  act  entitled 
''An  act  fixing  the  salaries  of  justices  of  the  peace 
and  constables,"  so  that  if  it  was  the  intention  of  the 
legislature  to  change  the  salaries  of  county  officers, 
that  intention  is  not  foreshadowed  by  the  title  to  the 
act,  and  would  therefore  be  unconstitutional  so  far  as 
effecting  that  object  is  concerned. 

As  to  the  third  contention,  we  think  that,  under 
the  rule  announced  by  this  court  in  Spokane  &  EasU 
em  Trust  Company  v.  Lavigne,  Treasurer  of  Stevens 
county,  14  Wash.  681  (45  Pac.  664),  decided  June  15, 
1896,  the  finding  of  the  court  that  there  wa^  sufficient 
incorporated  funds  to  pay  this  claim  must  be  sus- 
tained. This  holding  in  no  way  conflicts  with  the 
holdings  of  the  court  in  the  cases  of  Mason  v.  Purdy, 
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11  Wash.  591  (40  Pac.  130);  State,  ex  rel.  Barton,  v, 
Hopkins,  12  Wash.  602  (41  Pac.  906);  Eidemiller  v. 
Tacoma,  14  Wash.  376  (44  Pac.  877).  The  first  case 
simply  went  to  the  power  of  the  county  commission- 
ers to  transfer  funds  in  the  absence  of  legislative 
authority,  and  the  case  of  Eidemiller  v.  Tacoma,  supra, 
held  that  the  law  was  unconstitutional  as  applied  to 
warrants  that  were  issued  prior  to  the  act  authorizing 
the  transfer  of  moneys  from  the  general  fund  to  the 
salary  fund  as  being  in  violation  of  contract.  The 
fourth  contention  is  disposed  of  by  what  we  have  said 
in  relation  to  the  other  three. 

We  have  examined  the  many  errors  assigned,  and 
believing  that  no  substantial  error  was  committed  by 
the  court  in  any  respect,  the  judgment  will  be  af- 
firmed. 

HoYT,  C.  J.,  and  Scott,  Anders  and  Gordon,  JJ., 
concur. 


[No  2230.    Decided  June  25,  1806.] 

Elizabeth  W.  Sackman  et  al.,  Appellants,  v.  John  A. 
Campbell,  Executor,  et  al.,  Respondents. 

JHPLIKD    TRUST  —  ENFOBCEMENT  —  PLEADING  —  LACHES  —  BESGI88ION 

OP  coirrBACT. 

In  an  action  by  stepchildren  against  the  executor  of  their  step- 
father's estate  to  have  same  declared  a  tmst  in  their  favor  on  the 
ground  that  some  fifty  years  before  in  the  year  1842,  while  they  were 
small  children,  he  had  married  their  mother  and  had  taken  the  pro- 
ceeds of  their  father's  estate  amounting  to  $5000,  and  had  during 
half  a  century  so  invested  it  as  to  realize  an  estate  worth  several  mil- 
lions, the  complaint  is  subject  to  demurrer  when  it  appears  that 
plaintiffs  bad  never  pressed  their  claims  for  a  period  of  over  thirty 
years  after  attaining  their  majority,  and  contains  the  bare  allegation 
as  a  reason  for  such  laches,  that  they  had  no  knowledge  of  their 
rights  antil  the  year  1891,  their  stepfather  having  concealed  the 
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facto  from  them  and  claimed  the  ownership  of  the  property,  bat 
nothing  appearing  to  show  fraudulent  concealment  on  his  part. 

In  such  a  case,  in  order  to  avoid  the  charge  of  laches,  the  com- 
plaint should  make  a  clear  and  explicit  statement  of  all  (natters  con* 
nected  with  their  failure  to  assert  their  righto  at  an  earlier  date,  in* 
eluding  the  source  of  their  final  knowledge  as  to  their  righto,  when 
and  how  obtoined,  etc. 

A  complaint  by  heirs,  which  asks  the  rescission  of  a  contract  for 
the  division  of  property  of  a  decedent's  estote,  on  the  ground  of 
false  representations  and  coercion,  is  demurrable  when  it  appears 
from  the  facts  pleaded  that  the  parties  were  dealing  at  arms'  length 
and  that  the  parties  seeking  rescission  had  ample  opportunity  to 
know  the  amount  and  value  of  the  property  to  which  they  were  en- 
titled at  the  time  of  the  contract ;  and  when  it  further  appears  that 
the  alleged  coercion  was  a  threat  of  the  other  party  to  resign  as  ad- 
ministrator and  delay  the  settlement  of  the  estate  unless  they  ac- 
cepted his  proposed  compromise  of  their  claims,  when  the  effect  of 
such  resignation  would  have  entitled  such  heirs  to  appointment  in 
his  stead  to  conduct  the  settlement  of  the  estote,  and  there  is  noth- 
ing in  the  complaint  showing  that  such  heirs,  who  were  women  of 
mature  years,  were  deficient  in  ordinary  intelligence  or  incapaci- 
toted  from  transacting  business. 

In  order  to  rescind  a  contract  on  the  ground  of  fraud,  an  action 
therefor  should  be  promptly  commenced  upon  the  discovery  of  the 
fraud. 

The  fact  that  a  third  party  who  ts  interested  in  a  contract  for  the 
division  of  certoin  property  is  not  a  party  to  ito  abrogation  is  not  a 
ground  for  the  rescission  of  the  subsequent  contract,  when  it  ap- 
pears that  such  third  party  has  never  questioned  or  interfered  with 
the  agreement  entered  into  between  the  other  parties. 

Appeal  from  Superior  Court,  Kitsap  County. — Hon. 
John  C.  Denney,  Judge.     Afl3rmed. 

Burke,  Shepard  &  Woods,  and  James  L.  Crittenden  (J. 
J.  McOilvra,  Sidney  M.  VanWyck,  Jr.,  and  Solon 
T.  Williams,  of  counsel),  for  appellants: 

The  concealment  of  a  fraud  prevents  time  from 
running  against  the  injured  parties.  Yancy  v.  Coth-^ 
ran,  32  Fed.  687;  Carr  v.  Hilton,  1  Curt.  390;  Bailey  v. 
Olover,  21  Wall.  342;    Upton  v.  McLaughlin,  105  U.  S. 
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640:  Martin  v.  Smith,  1  Dill.  86;  Cook  v.  Sherman,  20 
Fed.  168. 

Trust  property  may  be  followed  and  recovered  so 
long  as  it  can  be  identified  or  traced,  and  no  laches 
can  be  claimed  by  a  trustee  or  his  executor,  when  the 
trustee  has  fraudulently  concealed  the  facts  as  to  the 
trust.  Charter  v.  Trevelyan,  11  Clark  &  Fin.  714; 
Longworth  v.  Hunt,  11  Ohio  St.  194;  Moxon  v.  Payne, 
L.  R.  8  Ch.  App.  881;  Duff  v.  Duff,  71  Cal.  513;  Pierce 
V.  Wilson,  34  Ala.  956;  Beaumont  v.  Boultbee,  5  Ves.  Jr. 
485;  Butler  v.  Haskell,  4  Desaus.  Eq.  651;  Earl  of 
Hardwicke  v.  Vernon,  14  Ves.  Jr.  504  ;  McDonald  v. 
McDonald,  1  Bligh,  315;  Sweet  v.  Hale,  Finch,  384. 
The  law  looks  with  special  lenity  upon  any  delay  of 
one  relative  to  sue  another.  Yeaton  v.  Yeaton,  4  111. 
App.  579;  Paschall  v.  Hinderer,  28  Ohio  St.  568;  Laver 
V,  Felder,  9  Jur.  N.  S.  190. 

Trustee  must  act  with  highest  good  faith.  The 
trustee  must  not  only  not  misrepresent,  but  he  must 
speak.  He  must  tell  all  he  knows  and  tell  the  truth 
to  the  beneficiary.  Nor  can  he  acquire  any  personal 
interest  in  the  trust  estate  so  long  as  the  trust  relation 
continues.  Lewin,  Trusts,  463;  Ex  parte  Lacey,  6  Ves. 
Jr.  625;  Hatch  v.  Hatch,  9  Ves.  Jr.  292;  Ex  Parte  James,' 
8  Ves.  Jr.  345;  Michoudv,  Oirod,4  How.  (U.  S).  566; 
Moore  v,  Moore,  4  Sandf.  Ch.  37;  Boyd  v.  Hawkins, 
2  Dev.  Eq.  195;  Eberts  v.  Eberts  55  Pa.  St.  110  ;  Young 
V.  Hughes,  32  N.  J.  Eq.  384  ;  Fox  v.  Mackreth,  1  Lead- 
ing Cases  in  Equity  (4th  Am.  ed.),  p.  240,  American 
notes;  McCantsv.  Bee,  1  McCord  Eq.  387;  Howell  v. 
Ransom,  1 1  Paige  Ch.  541 ;  Tate  v.  Williamson,  L.  R.  2  Ch . 
App.  Cas.  55';  Hamilton  v.  Wright,  9  Clark  &  F.  Ill; 
Rhodes  v.  Bate,  L.  R.  1  Ch.  App.  Cas.  256;  Walker  v. 
Symonds,  3  Swanst.  1. 

Misstatements  of  values   avoid  trust  or  compromise 
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settlements.  Wharton,  Contracts,  §§  259,  260;  Hay- 
garth  V.  Waring,  L.  R.  12  Eq.  Cas.  328;  Orimm  v. 
J?yrd,  32  Grat.  300;  Swimm  v.  Bush,  23  Mich.,  100; 
Pieard  v.  McCormick,  11  Mich.  68;  Birdsey  v.  Butter- 
field,  34  Wis.  60;  Simar  v.  Canaday,  53  N.  Y.  306 
(13  Am.  Rep.  523);  Stover^s  Administrators  v.  Wood, 
26  N.  J.  Eq.  420;  Davis  v.  Jackson,  22Ind.  234;  Fisher 
V.  Mellen,  103  Mass.  504;  McClellan  v.  Scott,  24  Wis. 
85.  The  parties  to  a  compromise  contract  are  bur- 
dened with  precisely  the  same  obligations  of  good 
faith  and  to  impart  all  necessary  information,  as  exist 
in  the  case  of  trustee  and  cestui  que  trust,  Perkins  v. 
Gay,  3  Serg.  &  R.  331  (7  Am.  Dec.  653);  Stapilton  v. 
Siapilton,  2  Leading  Cases  in  Equity  (4th  ed.),  1722, 
American  notes;  Oibbons  v.  Canut,  4  Ves.  Jr.  848; 
Gordon  v.  Gordon,  3  Swanst.  400;  Wheeler  v.  Smith,  9 
How.  (U.  S).  82;  Stewart  v.  Ahrenfeldt,  4  Denio,  190; 
Baker  v.  Spencer,  47  N.  Y.  565;  Barlow  v.  Insurance 
Co.,  4  Mete.  270;  Converse  v.  Blumrich,  14  Mich.  112; 
MackeUarv,  Wallace,  26  Eng.  L.  &  Eq.  64;  Gilbert  v. 
Endean,  L.  R.  9  Ch.  Div.  259;  Brooke  v.  Lord  Mostyn, 
2  De  G.,  J.  &  S.  373 ;  Smith  v.  Pincombe,  3  Macn.  &  G. 
653;  Broderick  v.  Broderick,  1  P.  Wms.  239;  McCarthy 
V.  De  Caiz,  2  Russ  &  M.  623. 

Struve,  Allen,  Hughes  &  McMicken,  for  respondents  : 

Laches  must  be  explained  away  by  pleadings. 
Felix  V.  Patrick,  145  U.  S.  317  ;  Wetzel  v.  Minn.  Ry, 
Transfer  Co.,  65  Fed.  23  ;  Teall  v.  Slaven,  40  Fed.  774  ; 
Wood  V.  Carpenter,  101  U.  S.  135 ;  Felix  v,  Patrick,  36 
Fed.  457  ;  Galliher  v.  Cadwell,  145  U.  S.  368  ;  Beck- 
ford  v.  Wade,  17  Ves.  Jr.  87  ;  Johnston  v.  Standard'M. 
Co.,  39  Fed.  304  ;  Godden  v.  Kimmell,  99  U.  S.  201  ; 
Marsh  v.  Whitmore,  21  Wall.  178  ;  Brown  v.  County  of 
Buena  Vista,  95  U.  S.  157. 
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Where  a  party  is  entitled  to  rescind  a  contract  on 
the  groand  of  fraud,  he  must  act  promptly,  with  no 
vacillation,  no  unreasonable  delay,  no  attempt  to  spec- 
ulate upon  his  option.  He  must  elect  to  rescind,  and 
proceed  as  far  as  lies  in  his  power  to  place  himself 
and  his  purchaser  in  statu  quo.  Kinne  v.  Webh^  54 
Fed.  34;  ThomoB  v.  Bartow,  48  N.  Y.  193;  Flint  v. 
Woodin,  9  Hare,  622  ;  FUyyd  v.  Brewster,  4  Paige  Ch. 
537  (27  Am.  Dec.  88);  Mintum  v.  Main,  7  N.  Y.  220 ; 
Saratoga  R  R.  Co.  v.  Row,  24  Wend.  74  (35  Am.  Dec. 
598);  Follansbe  v.  Kilbreth,  17  111.  522  (65  Am.  Dec. 
691 ;  JonAS  v.  Smith,  33  Miss.  215  ;  Esies  v.  Reynolds, 
75  Mo.  563  ;  Johnston  v.  Standard  Mining  Co,,  39  Fed. 
304 ;  McLean  v.  Clapp,  141  U.  S.  429.  One  seeking 
to  disaffirm  a  contract  should  do  so  at  the  earliest 
practicable  moment  and  must  return  all  that  has  been 
received  under  it.  A  retention  of  any  portiou  is  in- 
compatible with  the  rescission  of  the  contract.  Cobb 
V.  Hatfield,  46  N.  Y.  533  ;  Voorhees  v.  Earl,  2  Hill,  288 
(38  Am.  Dec.  588);  Curtiss  v.  Howell,  39  N.  Y.  211; 
Dorr  V.  Fisher,  1  Gush.  271 ;  Conner  v,  Henderson,  15 
Mass.  319  (8  Am.  Dec.  103);  Kimball  v.  Cunningham, 
4  Mass.  502  (3  Am.  Dec.  230);  Morse  v.  Braekett,  98 
Mass.  205  ;  Cook  v.  Oilman,  34  N.  H.  656 ;  Central 
Bank  v.  Pindar,  46  Barb.  467  ;  Hinchman  v.  Kelley, 
54  Fed.  65  ;  Grymes  v.  Sanders,  93  U.  S.  62  ;  Shaeffer 
V.  Sleade,  7  Blackf.  184  ;  Rynear  v.  Neilin,  3  Greene 
(Iowa),  310 ;  Doughten  v.  Camden  Bldg.  Ass^n,  7  Atl. 
479. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  plaintiffs  have  appealed  from  a 
judgment  of  dismissal  rendered  upon  an  order  sus- 
taining a  demurrer  to  their  complaint.  The  com- 
plaint purports  to  contain  two  causes  of  action.  It  is 
alleged  in  the  first  cause  of  action  that  in  1840  Joseph 
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Sylva,  then  a  resident  of  Philadelphia,  died  intestate 
on  the  high  seas,  leaving  a  widow,  Sarah  M.  Sylva 
and  their  three  minor  children,  two  of  whom  are  the 
plaintiffs  ;  that  he  left  an  estate  consisting  of  certain 
personal  property  which  by  the  laws  of  the  state  of 
Pennsylvania  descended  •  one-third  to  the  widow  and 
the  remainder  to  said  children  ;  that  about  1842  said 
widow  married  one  William  Renton,  and  that  she  and 
Renton  took  possession  of  the  estate  of  Sylva,  realiz- 
ing some  $5,000  in  money;  that  with  a  part  of  this 
sum  they  purchaeed  a  sailing  vessel  in  which  they 
with  the  children  went  to  California  and  took  up  their 
place  of  abode  ;  that  one  of  said  children  died  in  Cal- 
ifornia, unmarried,  and  without  issue,  in  1857,  and 
that  her  share  of  the  property  went,  one-half  to  the 
mother  and  the  other  half  to  the  plaintiffs.  It  is 
alleged  that  at  the  time  of  said  marriage  Renton  had 
no  property  of  his  own,  but  that  on  removing  to  Cal- 
ifornia he  employed  said  vessel  and  the  remainder  of 
the  proceeds  of  Sylva's  estate  in  business  of  various 
kinds,  by  the  profits  of  which  he  realized  a  large  sum 
of  money,  with  which  he  dealt  in  various  properties, 
investing  and  reinvesting  the  same;  by  means  of 
which  he  accumulated  an  estate  exceeding  three  mil- 
lions of  dollars  in  value ;  that  all  of  these  properties 
became  a  trust  fund  to  which  the  heirs  of  Sylva  were 
entitled  in  their  distributive  shares,  and  that  said 
Renton  became  a  trustee  for  them,  but  never  accounted 
to  any  of  them,  or  paid  over  to  any  of  them  any  of 
the  trust  estate;  that  in  1890  their  mother,  said  Sarah 
M.  Renton,  died  in  this  state  intestate,  then  being  the 
wife  of  said  William  Renton,  and  leaving  as  her  sole 
surviving  children,  heirs  and  next  of  kin  the  plain- 
tiffs; that  in  1891  said  William  Renton  died,  having 
in   his  possession  and  under  his  control  said  estate 
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which  he  had  attempted  to  dispose  of  by  will  to  other 
parties;  that  an  executor  had  been  appointed  who 
had  taken  possession  of  the  estate. 

In  this  cause  of  action  the  plaintiffs  seek  to  have 
the  entire  estate  adjudged  to  belong  to  them  on  the 
grounds  of  its  being  a  trust  estate  now  in  the  hands 
of  the  legal  representative  of  said  Renton.  They 
claim  that  they  first  learned  of  their  Pennsylvania 
estate  and  their  rights  therein  in  October,  1891,  and 
they*  allege  that  Renton  had  concealed  the  facts  from 
them;  that  he  occupied  the  position  of  a  parent  to 
them  from  the  time  he  was  married  to  their  mother, 
and  took  them  into  his  house,  they  then  being  eight 
and  four  years  of  age;  that  he  always  treated  them 
a£fectionately,  maintained  and  educated  them  as  if 
they  were  his  children,  and  that  they  bore  his  name 
and  lived  with  him  as  his  children  until  they  were 
married. 

A  number  of  objections  are  urged  against  this  cause 
of  action,  one  of  which  is  that  the  plaintiffs'  rights,  if 
they  ever  had  any,  were  barred  by  the  lapse  of  time; 
that  it  fails  to  show  sufficient  reasons  why  the  plain- 
tiffs remained  silent  from  the  time  they  attained  their 
majority  until  1891,  a  period  of  over  thirty  years- 
The  only  answer  to  this  is  that  Renton  concealed  the 
facts  from  them  and  represented  that  the  property 
was  his  own. 

We  are  of  the  opinion  that  the  demurrer  to  this  cause 
of  action  was  w^U  taken.  The  complaint  fails  to  show 
how  the  plaintifbobtained  their  information  in  1891, 
and  the  bare  all&giation  that  they  had  no  knowledge  of 
the  facts  prior  to  that  time  is  overcome  by  the  other 
matters  pleaded.  It  appears  that  at  the  beginning  of  the 
action  they  were  fifty-nine  and  fifty-five  years  of  age, 
and   were  women  with  husbands,  and  they  do  not 
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allege  any  want  of  capacity  upon  the  part  of  them- 
selves or  their  husbands  to  attend  to  or  inform  them- 
selves of  business  matters  of  the  character  in  question. 
There  is  no  allegation  that  their  mother  had  withheld 
from  them  their  parentage  or  their  family  history,  or 
that  they  were  ignorant  of  it.  The  complaint  simply 
rests  upon  the  bare  allegation  in  this  particular,  that 
they  had  no  knowledge  of  the  facts  until  October,  1891, 
and  that  Renton  concealed  the  same  from  them  and 
represented  that  the  property  was  his.  The  plaintififs 
having  no  legal  claims  upon  said  Renton  and  having 
already  obtained  over  $700,000  worth  of  property  from 
his  estate  by  virtue  of  a  settlement,  as  appears  in  their 
complaint,  when  they  come  into  a  court  of  equity  and 
seek  from  an  investment  of  $5,000  to  obtain  alleged 
accumulations  amounting  to  millions,  after  the  lapse 
of  half  a  century,  they  must  make  a  clear  and  explicit 
statement  of  all  matters  connected  with  their  failure 
to  assert  their  rights  at  an  earlier  date,  including  the 
source  of  their  final  knowledge  as  to  their  rights, 
when  and  how  obtained,  etc.,  in  order  to  avoid  a 
charge  of  laches.  It  does  not  appear  that  this  infor- 
mation, which  they  acquired  so  shortly  after  the  death 
of  their  mother  and  Renton,  had  not  been  open  to 
them  for  years.  No  facts  are  alleged  showing  any 
fraudulent  concealment  bj*  Renton.  His  saying  that 
the  property  possessed  by  him  was  his  may  have  been 
but  the  honest  expression  of  his  opinion  only,  and  the 
circumstances  would  indicate  that  it  was  nothing 
more.  Considering  the  parental  care  he  had  exer- 
cised over  these  plaintiffs,  and  the  kind  and  generous 
manner  in  which  he  at  all  times  treated  them,  it  is 
certainly  a  most  far-fetched  claim  that  he  intention- 
ally, persistently  and  fraudulently,  during  all  of  said 
years,  concealed  from  them  the  facts  connected  with 
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their  parentage,  and  that  their  real  father  had  left 
this  small  amount  of  property,  which  he  and  their 
mother  had  taken  possession  of,  and  which  the  plain- 
tiffs represent  had  grown  into  this  colossal  fortune 
to  which  they  are  entitled. 

Conceding  all  that  can  be  legitimately  drawn  from 
the  allegations  in  this  cause  of  action,  in  favor  of  the 
plaintiffs,  it  nevertheless  is  apparent,  beyond  all  sensi- 
ble controversy,  that  the  claim  is  one  of  the  stalest  of 
the  stale,  and  in  all  reason  at  this  late  day  and  time 
the  plaintiffs  should  be*barred  from  pressing  it,  there 
being  no  suflBcient  facts  alleged  to  show  any  fraudu- 
lent concealment  or  dealing.  We  are  aware  that  we 
have  uniformly  followed  a  liberal  rule  in  construing 
pleadings  as  against  demurrers;  but  the  facts  appar? 
ent  from  the  complaint  in  this  case  should  make  an 
exception  to  that  rule  in  considering  the  bare  allega- 
tions of  the  deception  by  Ronton  and  a  want  of  knowl- 
edge on  their  part.  Under  all  the  circumstances 
shown,  good  pleading  demands  that  they  should  allege 
sufficient  facts,  with  particularity,  showing  such  an 
exceptional  case  as  would  authorize  them  after  all  this 
lapse  of  time  to  successfully  lay  claim  to  this  vast 
estate  accumulated  from  so  small  a  start.  As  was  said 
in  a  somewhat  similar  case,  Felix  v,  Patrick,  145  U.  S. 
317  (12  Sup.  Ct.  867) : 

"The  disproportion  is  so  great  that  the  conscience 
is  startled,  and  the  inquiry  is  at  once  suggested 
whether  it  can  be  possible  that  the  defendant  has  been 
guilty  of  fraud  so  gross  as  to  involve  consequences  so 
disastrous." 

If  so,  it  is  apparent  that  an  exceptionally  strong 
case  must  be  made,  and  it  is  not  made  by  the  general 
allegations  pleaded.  Hazard  v.  Oriswold^  21  Fed.  178; 
Ambler  v.  Chateau,  107  U.  S.  586  (1  Sup.  Ct.  556);  Kent 

6—15  WASH. 
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V,  Snyder,  30  Cal.  667;  Cole  v.  Joliet  Opera  House  Co.^ 
79  111.  96:  Brereton  v.  Hull,  1  Denio,  75. 

The  second  cause  of  action  relates  to  the  same  prop- 
erty, and  by  it  the  plaintiffs  seek  to  recover  a  portion 
of  the  estate  only.  Much  that  has  been  said  in  relation 
to  the  first  cause  of  action,  as  well  as  the  cases  cited, 
bears  with  equal  force  upon  this  one  also.  We  will 
not  pass  upon  the  question  of  the  inconsistency  of  the 
two  claims,  but  will  consider  the  second  cause  pleaded 
independently  of  the  other  in  this  respect.  In  this  it 
is  alleged  that  the  property  wtfs  the  community  prop- 
erty of  William  and  Sarah  Renton,  and  that  ou  the 
24th  day  of  February,  1888,  they  made  a  written  con- 
tract for  the  purpose  of  regulating  the  disposition  and 
status  of  a  part  of  said  property.  The  death  of  Sarah  M. 
Renton  is  alleged,  and  that  thereupon  the  plaintiffs  be- 
came  entitled  to  one-half  of  the  property  by  descent  from 
her,  and  that  the  other  half  of  it  belonged  to  William 
Renton.  It  is  alleged  that  this  contract  provided  for 
the  appointment  of  a  trustee  of  the  community  estate 
who  should  manage  and  control  it  in  its  entirety  until 
January  1,  1900,  and  that  shortly  after  the  death  of 
Sarah  M.  Renton  said  William  Renton  was,  by  the  su- 
perior court  of  Kitsap  County,  that  being  the  court  of 
probate,  appointed  such  trustee,  and  also  administra- 
tor of  the  estate  of  his  deceased  wife,  and  that  he 
qualified  as  such  and  filed  an  inventory  of  the  prop- 
erty in  that  court,  but  that  he  claimed  a  large  portion 
of  the  estate  as  his  separate  property;  that  an  appraise- 
ment was  had,  the  usual  notice  to  creditors  given,  the 
debts  of  the  estate  paid,  and  the  estate  brought  to  a 
condition  for  partial  distribution.  That  then  he  pro- 
posed to  the  plaijitiffs  that  the  trust  created  by  the 
community  property  contract  be  abrogated  and  the 
property  divided  between  himself  and  the  plaintiffs, 
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and  that  the  plaintiffs  and  said  Renton  entered  into  a 
written  stipulation  or  agreement  accordingly,  whereby 
plaintiffs  agreed  to  take  in  fall  settlement  certain  real 
and  personal  property  and  release  their  claims  to  all 
the  other  property.  This  stipulation  recites  the  com- 
munity contract  entered  into  by  William  and  Sarah 
Renton  aforesaid,  the  appointment  of  William  Renton 
as  said  administrator  after  due  notice,  and  that  the 
plaintiffs  were  represented  at  the  hearing;  the  filing 
of  the  inventory  and  appraisement,  the  payment  of  all 
the  debts  and  the  desirability  of  a  decree  of  partial 
distribution,  etc.,  and  they  thereupon  applied  to  the 
court  for  a  distribution  and  settlement  of  the  prop- 
erty in  accordance  with  the  terms  of  said  agreement; 
and  on  the  26th  day  of  June,  1891,  the  court,  upon 
the  mutual  application  of  the  parties,  entered  a  decree 
of  distribution  in  accordance  with  said  stipulation, 
and  deeds  were  subsequently  executed  and  delivered 
between  the  plaintiffs  and  William  Renton  in  pursu- 
ance of  such  agreement,  and  the  decree  of  the  court. 
It  is  alleged  that  at  that  time  William  Renton  knew 
the  location,  character  and  value  of  all  this  property, 
and  knew  all  the  facts  in  regard  to  its  real  ownership, 
and  the  rights  of  the  parties  to  it,  but  that  the  plain- 
tiffs had  only  a  very  slight  knowledge  of  the  property, 
of  the  origin  of  its  title,  and  the  facts  determining  its 
character  and  value,  and  had  but  scanty  means  of  sup- 
port for  themselves  and  their  families,  and  were 
dependent  upon  the  honesty  and  fairness  of  Renton, 
and  that  they  stood  towards  him  as  beneficiaries  to- 
wards a  trustee;  that  Renton  claimed  that  the  portion 
which  he  proposed  the  plaintiffs  should  take  was  of 
much  greater  value  than  its  true  value,  and  that  the 
portion  which  he  was  to  take  was  of  far  less  value 
than  its  true  value,  and  that  thejtwo  were  of  equal 
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value;  that  Renton  represented  that  all  the  property 
in  his  hands  excepting  that  specially  described  in  the 
community  property  contract  was  his  separate  prop- 
erty, whereas  in  fact,  so  far  as  it  was  not  subject  to  the 
Sylva  trust  pleaded  in  their  first  cause  of  action,  it  was 
community  property;  that  he  threatened,  unless  they 
agreed  to  the  compromise  proposed  by  him,  to  resign 
as  administrator,  cause  another  to  be  appointed,  throw 
the  whole  matter  into  court  for  a  partition,  and  thereby 
cause  great  expense  and  delay,  which  the  plaintiffs 
with  their  scanty  means  of  support  were  not  able  to 
endure;  that  the  plaintiffs  were  opposed  to  this  divi- 
sion and  tried  to  induce  Renton  not  to  insist  upon  it, 
but  to  pay  over  to  them  the  income  coming  to  them 
under  the  community  property  contract,  all  of  which 
he  refused  to  do;  and  finally,  believing  his  false  repre- 
sentations to  be  true  in  point  of  fact,  and  being  coerced 
by  his  threats  and  at  his  mercy,  they  did  sign  the 
written  agreement  aforesaid  on  the  4th  day  of  March, 
1891;  that  the  property  so  distributed  by  the  court  and 
settled  upon  William  Renton  in  pursuance  of  such 
agreement  was  then  and  is  now  worth  more  than 
$1,775,000,  but  that  the  property  settled  upon  the 
plaintiffs  by  virtue  thereof  was  not  and  is  not  in  all 
worth  more  than  $725,000,  and  that  at  the  time  Ren- 
ton refused  to  include  in  said  estate  a  large  amount  of 
other  property  claiming  that  it  was  his  separate  prop- 
erty; that  the  plaintiffs  had  no  interest  in  it,  etc.,  and 
this  additional  property  was  and  is  now  worth  more 
than  $350,000;  that  the  plaintiffs  did  not  discover  that 
the  representations  of  William  Renton  as  to  the  own- 
ership and  values  of  said  property  were  false  until 
after  his  death,  and  a  few  months  before  this  suit  was 
commenced,  and  that  but  for  their  ignorance  of  said 
matters  and  for  Renton's  representations,  they  would 
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not  have  executed  said  written  agreement  nor  made 
the  deeds  in  pursuance  of  it;  that  the  community  prop- 
erty contract  entered   into  between  Renton  and  his 
wife  affected  Renton's  share  in  the  property  of  the 
partnership   of    Renton,   Holmes   and   Company,  of 
which  firm  Charles  S.  Holmes  and  William  Renton 
were  members,  and  that  said  Holmes  was  interested 
therein,  and  that  he  was  not  a  party  to  the  abrogation 
of  the  community  property  contract  and  did  not  con- 
sent to  it,  and  without  his  consent  that  such  agree- 
ment was  without  force.     And  furthermore  that  Will- 
iam Renton  could  not  enter  into  said  agreement  with 
the  plaintiffs  by  reason  of  his  position  as  adminis- 
trator of  the  estate  of  Sarah  Renton,  and  as  trustee 
under  the  community  property  contract,  and  of  the 
plaintiffs'  position  as  heirs  of  Sarah  Renton  and  as 
beneficiaries  under  that  contract;  that  upon  discover- 
ing the  true  facts  in  the  case,  and  that  Renton's  rep- 
resentations were  false,  the  agreement  had  been  dis- 
affirmed and  rescinded  by  the  plaintiffs.     The  com- 
plaint also  contained  an  offer  to  account  for  and  re- 
store the  property  received  by  them.     The  death  of 
Renton  was  alleged  and  the  appointment  of  an  execu- 
tor for  his  estate.     Much  more  is  contained   in  the 
complaint  to  which  it  is  unnecessary  to  call  attention. 
But  we  are  of  the  opinion  that  sufiicient  grounds 
to  warrant  a  rescission  of  the  written  agreement  en- 
tered into  between  the  plaintiffs  and  Renton,  and  to 
authorize  a  cancellation  of  the  deeds  of  conveyance 
thereafter  executed   in   pursuance   of    it,    have    not 
been   pleaded.     While  a  want  of  knowledge  of  the 
value  of  the  property  is  alleged,  there  is  nothing  to 
show  that  the  plaintiffs  did  not  have  ample  opportu- 
nity to  inform  themselves  of  its  value  and  condition. 
It  is  conceded  that  their  suspicions  that  Renton  had 
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defrauded  them  were  aroused  in  March,  1892.  The 
action  was  not  commenced  until  a  year  later.  To 
excuse  this  it  is  claimed  by  them  that  it  took  them 
some  months  to  ascertain  the  facts  after  they  began 
an  investigation.  But  it  appears  that  they  were  par- 
ties to  the  probate  proceedings  from  the  beginning 
and  were  actively  participating  therein  in  July  pre- 
ceding the  month  of  March  when  the  stipulation  was 
entered  into.  Inventories  of  the  community  property 
had  been  filed  and  the  property  appraised.  This  was 
a  proceeding  in  court  under  oath,  and  the  correctness 
of  the  inventory  and  appraisement  is  not  attacked. 
In  fact,  the  complaint  fails  to  show  what  the  appraised 
value  was.  The  plaintiffs  practically  rest  upon  the 
bare  assertion  that  Renton  fraudulently  misrepre- 
sented the  values  and  ownership  of  the  property,  and 
that  they  relied  upon  his  representations.  There  is 
enough  in  the  complaint  to  show  that  the  parties  were 
in  fact  dealing  at  arms'  length  and  that  Renton  had 
little  or  ho  vantage  ground  over  the  plaintiffs.  Ac- 
cording to  the  stipulation  they  were  in  a  position  to 
receive  their  property  from  the  court  on  the  basis 
of  the  probated  community  property  contract.  The 
indebtedness  of  the  estate  had  been  paid  and  their 
rights  were  judicially  established.  All  things  were 
ready  to  place  them  in  the  exact  situation  of  their 
mother  from  whom  they  inherited  this  property. 
They  saw  fit  not  to  stand  upon  this  community 
agreement,  but  to  make  another  and  different  ar- 
rangement  for  themselves. 

Their  claim  that  they  were  coerced  into  this  agree- 
ment by  Renton  can  hardly  be  regarded  with  serious- 
ness.  His  threat  was  that  he  would  resign  and  have 
another  administrator  appointed  and  leave  the  mat- 
ter for  the  determination  of  the  court.     The  only  re- 
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suit  of  this  would  have  heen  to  have  substituted  them 
to  their  mother's  position, — the  very  relief  they  are 
now  seeking.  In  fact,  with  Kenton's  resignation  on 
file  they  would  have  had  the  additional  right  as  sole 
heirs  of  their  mother  to  have  been  appointed  in  his 
stead  to  conduct  the  further  settlement  of  the  estate. 
When  Ronton  undertook  by  threats,  as  they  allege,  to 
coerce  them  into  the  compromise  against  their  will, 
being  women  of  mature  yearrs,  not  shown  to  be  in- 
capacitated from  transacting  business  or  so  deficient 
in  common  knowledge  as  to  be  unable  to  attach  the 
ordinary  meaning  to  such  conduct  upon  his  part, 
that  he  was  thereby  seeking  to  obtain  an  advantage 
over  them  in  the  settlement,  they  should  at  once  have 
been  placed  upon  their  guard  and  have  informed 
themselves  fully  of  the  matters  involved,  if  they  were 
not  already  possessed  of  that  information.  They  did 
not  do  this,  nor  did  they  proceed  diligently  upon  the 
discovery  of  the  alleged  fraud.  The  stipulation  was 
entered  into  in  March,  1891;  the  decree  was  rendered 
thereon  in  June  following.  They  discovered  the 
alleged  fraud  in  the  settlement  in  March,  1892,  but 
did  not  commence  their  action  until  one  year  or  more 
later.  Meanwhile,  from  time  to  time,  they  had  been 
selling  portions  of  the  property  obtained  by  them 
from  Renton,  both  before  his  death  and  afterwards. 
They  allege  that  these  sales  were  made  with  the  con- 
sent of  Renton  and  with  the  consent  of  his  executor 
after  his  death.  It  is  apparent,  by  this  that  their 
knowledge  of  the  values  of  the  property  was  such  that 
they  were  willing  to  place  that  part  of  it  received  by 
them  upon  the  market. 

Furthermore,  it  appears  in  their  first  cause  of  action 
that  they  knew  of  the  Sylva  trust  in  October,  1891, 
and  according  to  their  contention  therein  they  knew 
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that  the  property  was  all  theirs,  and  that  Renton  had 
fraudulently  concealed  this  from  them  and  undertook 
to  retain  it  as  his  own.  The  court  cannot  shut  its 
eyes  to  this  allegation  of  knowledge  upon  their  part. 
Inconsistent  allegations  of  fact  of  which  the  parties 
must  have  had  personal  knowledge  must  be  construed 
against  the  pleader.  If  they  knew  that  the  property 
was  all  theirs  under  this  Sylva  trust,  what  mattered 
it,  and  how  was  any  additional  fraud  practiced  upon 
them  by  Renton's  representing  that  a  portion  of  the 
estate  was  his  separate  property?  The  allegation  of  a 
misrepresentation  of  the  values  of  the  property  by 
him  also  is  deprived  of  much  of  its  force  in  the  light 
of  this  prior  allegation.  Being  possessed  of  all  of  this 
information  they  saw  fit  to  enter  into  the  contract  of 
settlement,  and  from  October,  1891,  until  April,  1893, 
after  the  death  of  Renton,  when  they  commenced 
their  action,  they  did  little  or  nothing  towards  obtain- 
ing the  cancellation  of  that  settlement  and  the  setting 
aside  of  the  decree  of  the  court  thereon,  and  the  deeds 
executed  by  them  in  pursuance  of  it.  If,  after  enter- 
ing into  this  agreement,  they  had  a  right  to  have  it 
set  aside  on  any  ground,  they  should  have  proceeded 
promptly,  without  unreasonable  delay,  under  the  well 
settled  rules  of  equity,  and  they  did  not  do  so.  If 
they  were  possessed  of  the  facts,  as  it  seems  to  us 
they  were,  sufficiently  to  enable  them  to  deal  intelli- 
gently, they  could  attack  the  settlement  only  upon  the 
ground  of  having  been  coerced  into  it  by  Renton. 
But  there  was  as  little  basis  for  this  claim  of  coercion 
as  for  the  other,  and  there  is  no  sufficient  foundation 
for  either  cause  of  action. 

The  further  claim  that  the  agreement  of  settlement 
entered  into  between  the  plaintiflFs  and  Renton  was 
invalid  because  Holmes  was  not  a  party  thereto  is  not 
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well  founded.  It  does  not  appear  that  Holmes  has 
ever  questioned  it,  and  it  is  apparent  that  at  the  time 
the  agreement  was  entered  into  the  plaintiffs  knew 
Holmes'  relations  to  the  property  in  question.  It  is 
not  claimed  that  they  have  any  other  or  different 
information  upon  that  subject  now  than  was  possessed 
by  them  at  that  time.  With  this  knowledge  they  saw 
fit  to  enter  into  the  agreement,  and  it  was  carried  out 
without  any  interference  by  Holmes. 

The  judgment  of  the  lower  court  is  affirmed. 

HoYT,  C.  J.,  and  Dunbar  and  Gordon,  JJ.,  concur. 


[Na  1849.    Decided  June  27,  1896] 

James   Henry   Edmunds,   Appellant ,    v.    Alfred  L. 
Black,  Respondent 

PATHSNT  —  ETIDBKCS  —  APPBAL  —  WAIVBB  OF  OBJECTIONS. 

In  an  action  upon  a  judgment,  defendant's  plea  of  payment  is 
established  by  evidence  that  plaintiff  had  received  from  defendant's 
father  the  plaintiff's  own  bond  for  a  sum  which  he  stated  in  a  letter 
to  defendant  was  bigger  than  the  judgment  and  he  thought  they 
were  square,  as  the  only  logical  inference  therefrom  could  be  that 
the  bond  had  been  accepted  in  payment  of  the  judgment.  (Hoyt, 
C.  J.,  dissents.) 

Error  in  giving  an  instruction  will  not  be  considered  on  appeal, 
when  it  appears  that  a  number  of  special  exceptions  to  the  instruc- 
tions were  taken,  stating  the  reasons  and  grounds  thereof  with  par- 
ticularity, but  that  the  error  urged  in  the  appellate  court  had  not 
been  made  a  ground  of  exception  in  the  court  below. 

Appeal  from  Superior  Court,  Whatcom  County. — 
Hon.  John  R.  Winn,  Judge.     AflBrmed. 

Kerr  &  McCord,  and  /.  P.  de  MattoSf  for  appellant. 
Black  &  Learning,  and  Fairchild  &  Rawson,  for  re- 
spondent. 
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OPINION    ON    RE-HEARINO 

Scott,  J. — ^This  case  is  before  us  on  a  petition  for  a 
rehearing.  For  the  prior  opinion  see  13  Wash.  490 
(43  Pac.  330),  where  we  reversed  the  judgment  ren- 
dered in  the  lower  court  on  the  ground  that  there 
was  no  proof  upon  which  the  jury  could  have  found 
that  the  judgment  sued  on  had  been  paid.  There- 
after, being  of  the  opinion  that  we  had  misunderstood 
the  record  in  relation  to  such  testimony,  a  rehearing 
was  granted,  and  the  cause  has  been  re-argued,  and 
we  have  come  to  the  conclusion  that  we  were  wrong 
in  reversing  tlie  cause,  believing  that  there  was  suflB- 
cient  evidence  to  sustain  a  finding  that  the  judgment 
had  been  paid.  This  testimony  is  strung  out  through 
a  number  of  pages  of  the  record  and  so  mixed  up 
with  objections  and  the  argument  of  counsel  that  it 
was  not  fully  understood  at  the  time. 

It  appears  that  after  obtaining  the  judgment  the 
plaintiff  wrote  to  defendant,  who  was  then  in  this 
state,  informing  him  of  it  and  asking  the  defendant 
what  he  was  going  to  do  about  it.  Whereupon  it 
appears  that  some  further  correspondence  was  had 
between  the  parties  and  that  the  defendant  proposed 
to  turn  over  certain  real  estate  in  satisfaction  of  it, 
although  he  did  not  fully  testify  in  relation  to  this 
matter,  owing  to  an  objection  interposed  by  the 
plaintiffs  counsel,  which  was  sustained  by  the  court. 
Continuing  his  testimony,  the  defendant  said :  ''  In 
reply  to  that  letter  I  got  another  letter.  ...  In 
that  letter  Edmunds  said  he  had  received  from 
my  father  this  bond  of  $1,500,  the  same,  with 
interest,  amoitntiug  to  $1,625  or  $1,530,  which  he 
stated  was  bigger  than  the  judgment  and  he  thought 
we  were  square." 

It  appears  that  this  bond  was  the  plaintiff's  own 
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obligation  and  at  the  time  he  received  it  it  amounted 
to  a  few  dollars  more  than  the  judgment.  In  writing 
to  the  defendant  about  it  he  said  as  much  and  that  he 
thought  they  were  square.  It  seems  to  us  that  the 
only  logical  inference  to  be  drawn  from  this  testimony 
is  that  he  had  accepted  the  bond  in  payment  of  the 
judgment.  It  would  have  been  a  good  counter  claim 
against  him  if  the  defendant  had  held  it,  but  here  we 
find  that  the  plaintiff's  own  obligation  was  turned 
over  to  him  by  the  defendant's  father  for  the  defend- 
ant and  received  by  the  plaintiff,  which  at  the  time 
slightly  exceeded  the  claim  he  held  against  the 
defendant,  and  the  clear  and  legitimate  conclusion  to 
be  drawn  therefrom  is  that  it  could  have  been 
intended  and  accepted  as  nothing  less  than  a  payment, 
and,  being  more  than  the  judgment,  it  fully  paid  it. 
Consequently  the  plaintiff  had  no  right  of  action,  and 
the  jury  were  justified  in  finding  for  the  defendant. 

All  other  questions  raised  by  the  appellant  were 
disposed  of  contrary  to  his  contentions  in  the  former 
opinion,  with  one  exception,  and  that  is  over  an 
instruction  given  by  the  court  to  the  jury,  wherein 
the  court  in  referring  to  the  judgment  made  use  of 
the  expression,  "  If  you  find  this  judgment  is'showu 
to  exist,"  and  it  is  contended  that  this  was  error,  as 
it  submitted  the  question  of  the  existence  of  the  judg- 
ment to  the  jury,  whereas  the  defendant  had  expressly 
conceded  that  the  judgment  against  him  was  estab- 
lished by  the  proofs.  But  it  appears  that  the  plaintiff 
took  a  number  of  special  exceptions  to  the  instruc- 
tions, stating  the  reasons  and  grounds  thereof  with 
particularity  and  none  was  taken  upon  this  ground, 
and,  even  if  we  were  of  the  opinion  that  the  plaintiff 
was  prejudiced  by  this  instruction,  under  such  cir- 
cumstances  it  could  not  be  urged  as  error.     The  court 
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elsewhere  in  the  instructions,  however,  substantially 
assumed  that  the  judgment  had  been  established  and 
that  the  question  of  payment  was  the  one  for  the  jury 
to  consider.     Affirmed. 

Anders,  Dunbar  and  Gordon,  JJ.,  concur. 

HoYT,  C.  J.  {dissenting), —  The  existence  of  the 
judgment  against  the  respondent  having  been  con- 
ceded it  was  incumbent  upon  him  to  introduce  testi- 
mony at  least  tending  to  show  that  it  had  been  paid, 
and  since  that  which  he  did  introduce  tended  to  show 
that,  if  paid  at  all,  such  payment  had  not  been  in 
money,  it  was  necessary  for  him  to  show  not  only 
that  property  of  value  equal  to  the  judgment  had  been 
received  by  the  appellant,  but  also  to  show  that  at  the 
time  such  property  was  received,  it  was  taken  by  the 
appellant  in  full  payment  of  the  judgment,  and  in  my 
opinion  there  was  no  testimony  which  tended  at  all  to 
show  that  the  property,  which  it  was  alleged  had  been 
received  by  the  appellant,  had  been  taken  by  him  as 
payment  of  the  judgment.  On  the  contrary  it  affirm- 
atively appeared  that  there  had  been  nothing  said  or 
done  by  or  between  the  parties  at  the  time  the  prop- 
erty wars  delivered  which  tended  to  show  that  it  had 
been  accepted  in  payment  of  the  judgment.  I  am, 
therefore,  of  the  opinion  that  the  respondent  failed  to 
introduce  any  evidence  tending  to  show  a  fact  which 
it  was  necessary  for  him  to  establish  to  overcome  the 
prima  facie  case  against  him  made  by  the  introduction 
of  the  judgment  in  evidence. 
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[No.  205a    Decided  June  27,  1896.] 

Port  Townsend  Southern  Railroad  Company,  Ap- 
peUant,  v.  A.  R.  Coleman  et  al,  Respondents. 

BYIDBNCB. 

Where  by  the  terms  of  a  subsidy  bond  the  obligee  was  given  un- 
til September  1,  1890,  to  complete  a  certain  amount  of  railroad  line, 
in  an  action  upon  the  bond  after  that  date,  evidence  showing  the 
condition  of  the  road  July  1, 1890,  is  inadmissible. 

Appeal  from  Superior  Court,  Jefferson  County. — 
Hod.  R.  a.  Ballinger,  Judge.     Reversed. 

S.  H.  PiUs,  and  J,  E.  Lilly^  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  was  an  action  upon  a  subsidy  bond 
executed  by  the  defendants  to  the  plaintiff  in  the  sum 
of  $1,000,  conditioned  that  if  the  plaintiff  should,  on 
or  before  the  1st  day  of  September,  1890,  build,  equip 
and  operate  a  line  of  railroad  twenty  miles  southerly 
from  a  certain  point  (in  the  city  limits  of  Port  Town- 
send),  then  one-fourth  of  the  amount  subscribed 
should  immediately  become  due  and  payable,  the  bal- 
ance to  be  paid  on  the  1st  day  of  September,  1892, 
provided  the  road  should  be  completed  before  that 
time  to  a  connection  with  a  transcontinental  railroad. 
Judgment  having  gone  against  the  plaintiff,  this  ap- 
peal was  taken.  No  appearance  has  been  made  in 
this  court  by  any  of  the  defendants. 

Upon  the  trial  the  court  permitted  testimony  to  be 
given  as  to  the  condition  of  the  road  on  the  1st  of 
July,  1890,  to  the  effect  that  it  had  not  at  that  time 
been  completed  in  accordance  with  the  conditions  of 
the  bond.     This  was  error,  for  the  plaintiff  had  until 
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the  1st  day  of  September  in  which  to  complete  the  first 
twenty  miles  of  road,  and  there  was  no  proof  to  show 
that  the  road  was  in  the  same  condition  on  the  1st  of 
September  as  it  was  on  the  1st  of  July,  to  which  time 
such  testimony  related. 

A  number  of  other  questions  have  been  submitted 
by  appellant  over  the  instructions  given  by  the  court 
to  the  jury,  but  owing  to  the  fact  that  there  has  been 
no  appearance  in  this  court  by  the  defendants,  and 
that  we  would  be  called  upon  to  decide  them  on  the 
argument  of  one  side  only,  and  to  the  further  fact  that 
the  same  questions  may  not  again  arise  on  a  re-trial 
of  the  cause,  as  the  testimony  may  be  different,  we 
will  not  consider  them. 

Reversed. 

HoYT,  C.  J.,  and  Dunbar,  Anders  and  Gordon,  JJ., 
concur. 


I  15      78 
\'^     I|  [No  2064.    Decided  .Tune  27, 189G.J 

Malcolm  McDougall,  Appellant,  v.  N.  D.  Walling 
et  al.y  Respondents. 

NEGOTIABLE    INSTBUMBNT8 — EXTENDING    TIME    OF     PAYMENT  —  FALSE 
BEPBE8ENTATI0NS  OF   PRINCIPAL  —  RELEASE  OF   SURETY. 

In  an  action  upon  a  promissory  note  upon  which  a  surety  sets  up 
the  defense  that  payment  had  been  extended  for  a  valuable  consid- 
eration without  his  consent,  evidence  of  a  representation  by  the 
principal  maker  to  the  holder,  that  the  extension  was  asked  at  the 
instance  and  request  of  the  surety,  is  admissible,  though  not  made 
in  the  presence  of  the  surety,  because,  if  the  representation  were  in 
fact  false,  the  agreement  to  extend  which  was  secured  by  means  of 
the  false  statement  would  be  invalid  and  ineffectual. 

An  agreement  between  a  principal  debtor  and  the  holder  of  a 
note,  to  extend  the  time  of  payment  for  a  definite  period  after  ma- 
turity, in  order  to  release  the  surety  must  be  such  an  agreement 
as  the  principal  debtor  could  himself  enforce. 
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Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  John  C.  Denney,  Judge.     Reversed. 

Andrew  F.  Burleigh,  and  Thomas  A.  Gamble ,  for  ap- 
pellant. 

jff.  D.  Cooley,  and  Francis  H.  Brownell,  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — Appellant,  McDougall,  brought  this 
action  in  the  superior  court  of  Snohomish  county 
upon  a  promissory  note  executed  by  N.  D.  Walling 
and  William  G.  Swalwell,  payable  to  the  order  of 
Walling,  dated  April  24,  1893,  and  payable  90  days 
thereafter;  said  note  being  for  the  sum  of  $2,800,  and 
interest  at  the  rate  of  12  per  cent,  per  annum  from 
date  until  paid.  The  defendant  Walling  made  de- 
fault. Respondent  Swalwell  answered  that  he  exe- 
cuted the  note  solely  for  the  accommodation  of 
Walling,  and  was  a  surety  only,  all  of  which  was 
known  to  plaintiff  at  the  time  of  the  indorsement  and 
delivery  of  said  note  to  him  by  Walling;  that,  after 
the  maturity  of  the  note,  appellant  entered  into  a 
definite  agreement  with  the  defendant  Walling, 
whereby  the  time  of  payment  of  said  note  was  ex- 
tended, and  that  the  agreement  to  extend  was  made 
without  the  consent  of  the  respondent,  and  released 
him  from  the  payment  thereof.  The  appellant  re- 
plied, denying  all  of  the  affirmative  matter  set  out  in 
the  answer,  and,  the  cause  having  been  tried  before  a 
jury,  a  verdict  was  returned  in  favor  of  Swalwell. 
Thereafter,  appellant's  motion  for  a  new  trial  was 
denied,  judgment  entered  dismissing  the  action  as  to 
Swalwell,  and  the  cause  appealed. 

The  undisputed  testimony  in  the  case  shows  that. 
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shortly  after  the  execution  of  the  note,  Walling  sold 
the  same  to  the  appellant,  and  that,  prior  to  becoming 
the  owner  thereof,  appellant  had  no  conversation 
whatever  with  respondent  Swalwell.  At  the  time  of 
its  maturity,  or  within  a  few  days  thereafter,  Walling 
requested  an  extension.  It  further  appears  that  the 
sum  of  $200  was  paid  by  him  at  that  time  to  the  ap- 
pellant, for  the  purpose,  as  testified  by  Walling,  of 
paying  the  interest  then  due  on  the  note,  amounting 
to  about  $75,  and  the  balance  as  consideration  for  an 
extension  of  the  note  for  a  period  of  30  days,  or  until 
August  24,  1893.  The  appellant,  in  his  testimony, 
admitted  the  receipt  from  Walling  of  $200  for  the 
purpose  of  paying  the  interest  then  due  upon  the 
note,  and  the  remainder  as  consideration  for  his 
agreeing  to  postpone  suit  on  the  note  until  August  24, 
1893.  He  further  testified  that  this  arrangement  was 
entered  into  upon  the  representation  of  Walling  that 
he  came  with  instructions  from  Swalwell  to  get  the 
time  extended;  that  he,  Swalwell,  was  a  banker  at 
Everett;  that  "it  was  panicky  times,  and  he  could 
not  draw  the  money  .  .  .  out  of  the  bank. 
.  .  .  He  pleaded  very  hard  for  Mr.  Swalwell's 
credit,"  and  "I  finally  consented  that  I  would  not 
start  an  action  for  a  certain  length  of  time.  .  .  . 
He  stated  most  distinctly  that  he  came  down  with 
Mr.  Swalw^ell's  sanction  and  consent."  Counsel  for 
the  respondent  Swalwell  objected  to  the  introduction 
of  any  testimony  as  to  what  Walling  said  to  appellant, 
because  not  made  in  the  presence  of  Swalwell,  etc., 
and  the  lower  court  thereupon  held  that  said  state- 
ments were  not  competent  as  against  Swalwell;  ad- 
ding:  **  I  will  allow  him  to  state  what  was  said  there, 
but  will  cover  it  with  instructions  to  the  jury  after- 
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wards;"  and  thereafter  the  court  charged  the  jury  in 
respect  thereto  as  follows: 

"  You  are  further  instructed  that  when  it  is  sought 
to  bind  the  defendant  by  statements  made  by  a  third 
party,  not  in  the  presence  of  the  defendant  sought  to 
be  charged,  it  must  be  shown,  not  only  that  such 
statements  were  so  made,  but  it  must  be  further 
shown  that  such  third  party  was  authorized  to  make 
such  statements  by  the  party  sought  to  be  charged." 

To  this  ruling,  and  the  giving  of  the  instruction  set 
out,  appellant  excepted,  and  has  assigned  the  same 
as  error. 

We  think  that  the  testimony  was  competent,  and 
should  have  been  permitted  to  go  to  the  jury.  An 
agreement  between  a  principal  debtor  and  the  holder 
of  a  note,  to  extend  the  time  of  payment  for  a  definite 
period  after  maturity,  in  order  to  release  the  surety, 
must  be  such  an  agreement  as  the  principal  debtor 
could  himself  enforce.  The  representation  by  Wal- 
ling (assuming  that  it  was  made)  that  Swalwell  re- 
quested and  consented  to  the  extension  which  was 
sought  became  material,  because  assuming  that  Swal- 
well was  a  surety  merely,  the  representation,  if  false 
in  fact,  was  fraudulent,  and  the  agreement  to  extend, 
which  was  secured  by  means  of  the  false  statement, 
was  invalid  and  inefifectual.  Walling  could  not  have 
enforced  it,  because  of  the  fraudulent  means  employed 
in  obtainiug  it.  If,  on  the  other  hand,  the  represen- 
tation was  made  by  Walling  upon  authority  from 
Swalwell,  or  if  Swalwell  subsequently  consented  to 
the  extension  so  obtained,  he  would  not  be  released, 
assuming  that  he  was  a  surety  only,  and  that  appel- 
lant had  knowledge  of  that  fact. 

The  question  here  presented  was  involved  in  Bangs 
V,  Strang,  10  Paige,  11.     It  was  there  held  that  where 
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an  '^agreement  is  obtained  from  the  creditor  by  a 
principal  debtor  upon  the  false  representation  of  the 
latter  that  the  surety  had  authorized  him  to  make  it, 
and  the  surety  afterwards  refuses  to  assent  to  the 
agreement,  the  creditor  will  be  at  liberty  to  repudi- 
ate it." 

It  is  further  insisted  by  appellant  that  the  evidence 
was  insufficient  to  justify  the  verdict.  We  think, 
bowever,  that,  upon  the  material  issues,  the  testimony 
was  sufficiently  conflicting  to  require  its  submission 
to  the  jury  under  proper  instructions.  As  the  cause 
must  be  retried,  however,  we  deem  it  proper  to  say 
that  instructions  Nos.  8  and  9,  which  were  excepted 
to  by  appellant,  should  not,  in  our  opinion,  have  been 
given.  They  are  incomplete,  and,  in  a  measure  in- 
consistent with  instructions  l*-3,  given  by  the  court, 
which  correctly  stated  the  law.  Whether  the  giving 
of  these  instructions  constituted  such  error  as  would 
require  a  reversal  of  the  cause,  we  are  not  called  upon 
to  determine. 

As  a  new  trial  must  be  had,  we  think  that,  in  order 
to  fully  determine  the  rights  of  parties,  special  find- 
ings should  be  required  of  the  jury,  as  provided  in 
§  375,  Code  Proc;  and,  if  the  jury  find  that  respondent 
Swalwell  was  merely  surety  for  Walling,  and  that  ap- 
pellant knew  of  that  fact  at  or  prior  to  the  time  of  the 
purported  extension,  then  they  should  be  required  to 
find  whether  such  extension  was  secured  wholly  or  in 
part  by  means  bi  Walling's  falsely  representing  that 
Swalwell  consented  thereto;  and,  if  the  jury  shall 
find  that  such  representations  were  made,  then  the 
appellant  would  be  entitled  to  recover  the  amount  of 
the  note  with  interest  from  July  23,  1893,  less  the 
sum  of  $126,  withheld  as  bonus  or  consideration  for 
the  extension  granted,  which  last  mentioned  sum  it 
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woald  be  the  riglit  of  the  respondent  to  have  treated 
as  a  partial  payment  upon  the  note. 

Reversed  and  remanded. 

Scott,  Dunbar  and  Anders^  JJ.,  concur. 

HoYT,  C.  J.,  concurs  in  the  result. 


15      83 
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[No  2170.    Decided  June  20,  1806.]  H   ^^ 

Chester  Thorne   et  aL,  Appellants,    v.   Russell  T.  JJ  ^j 

Joy,  Defendant,  Clark  W.  Sprague  et  aL,  Respond-  .ir~83j 

enU.  "^-^1 

TIIAL  BY  COVXT — BC7FFICIBNCT  OF  FINDIKGB — WITNB80B8 — TBANS- 
ACnONB  WITH  DBCBDEKT8 — BJBOPBMING  GABB  —  BVIDXNCB  —  PBOOF 
AFFBCTING  WRITTEN  INSTBUMBNTB. 

The  fact  that  findings  of  iact  made  by  the  court  are  obscure,  in- 
definite and  uncertain,  and  do  not  set  out  the  specific  facts  estab- 
lished by  the  proofs,  cannot  be  ui*ged  as  error,  when  the  decree  based 
thereon  is  one  dismissing  the  action  for  the  reascm  that  plain tifiTs 
had  failed  to  make  out  a  caae 

The  rule  excluding  the  testimony  of  an  interested  ^party  in  an 
action  against  the  executor  of  a  deceased  person,  will  apply  to  one 
who  has  conveyed  away  his  interest  in  the  land  which  is  the  subject 
matter  of  the  action  by  a  deed  abeolute  on  its  face  but  in  reality 
only  a  mortgage,  even  though,  for  the  purpose  of  rendering  bis  tes- 
timony competent,  he  execute  a  release  of  his  right  to  redeem. 

Agreements  and  arrangements  entered  into  with  a  deceased  per- 
son cannot  be  given  in  evidence  in  an  action  against  his  executor 
by  parties  whose  interests  are  adverse,  even  if  competent  as  to  an- 
other defendant  in  the  action,  when  the  relief  sought  against  such 
other  defendant  is  incidental  to  the  principal  object  sought  by  the 
action  against  such  executor,  and  when  the  court  has  not  been  suf- 
ficiently advised  as  to  the  restrictive  purpose  for  which  the  evidence 
was  offered. 

It  is  within  the  discretion  of  the  trial  court  to  reopen  the  case 
for  the  introduction  of  additional  testimony. 

Where  the  object  of  an  action  is  to  affect  a  written  instrument, 
only  clear  and  satisfactory  proof  will  justify  a  decree  in  favor  of  the 
plaintifiTs. 
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Appeal  from  Superior  Court,  Pierce  County. — Hon. 
W.  H.  Pritchard,  Judge.     AflBrmed. 

Bogle  &  RicJiardsoUf  for  appellants. 
Stiles  &  Stevens,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  C.  J. — The  object  of  this  action  was  to  have 
a  certain  mortgage  which  had  been  executed  by  the 
Tacoma  Passenger  and  Baggage  Transfer  Company  to 
secure  an  indebtedness  of  $18,000  to  John  W.  Sprague, 
and  which  covered  the  real  estate  described  in  the 
pleadings,  canceled  by  the  executors  of  said  Sprague, 
so  far  as  it  was  a  lien  upon  the  interest  of  the  plain- 
tiffs in  said  real  estate.  It  was  also  sought  to  have  an 
accounting  between  the  plaintiffs  and  defendant  Clark 
W.  Sprague,  and  a  decree  against  him  for  such  bal- 
ance as  might  be  found  due  plaintiffs  on  said  account- 
ing. Isaac  W.  Anderson  was  originally  one  of  the 
plaintiffs,  but  upon  proof  that  he  had  parted  with  all 
interest  in  the  property  by  a  conveyance  to  the  Na- 
tional Bank  of  Commerce,  the  complaint  was  by  order 
of  the  court  amended  by  making  such  bank  a  co-plain- 
tiff in  lieu  of  said  Anderson,  and  the  case  was  dismissed 
as  to  him.  The  answer  of  Clark  W.  Sprague  and  that 
of  the  executors  of  the  last  will  and  testament  of  John 
W.  Sprague  put  in  issue  the  material  allegations  of 
the  complaint. 

Upon  the  trial  of  the  issues  thus  made  the  court 
was  of  the  opinion  that  the  plaintiffs  had  failed  to 
make  out  a  case,  and  entered  a  decree  dismissing  the 
action.  Before  doing  so  it  made  certain  findings  of 
fact  and  conclusions  of  law,  to  which  exceptions  were 
duly  taken  by  the  plaintiffs,  and  the  first  alleged  error 
relied  upon  for  reversal  is  the  insuflBciency  of  these 
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findings  of  fact  and  conclusions  of  law;  the  claim 
being  that  said  findings  are  obscure,  uncertain  and 
indefinite  and  do  not  set  out  the  specific  facts  found 
to  be  established  by  the  proofs.  If  the  findings  were 
to  have  been  the  basis  of  an  atfirmative  decree  they 
might  have  been  insufficient,  but  a  general  finding  to 
the  effect  that  plaintifi^  have  failed  to  make  out  a  case 
is  sufficient  foundation  for  a  decree  dismissing  the 
action.  Such  a  decree  is  warranted  upon  a  failure  to 
find  by  the  court,  and  it  is  not  necessarily  founded 
upon  any  afllrmative  finding  by  it.  If  any  findings 
at  all  were  necessary  in  the  case  at  bar  those  which 
were  made  were,  in  view  of  the  decree  that  was 
entered  thereon,  amply  sufficient. 

The  next  complaint  of  appellants  is  that  the  court 
erroneously   struck   out  the   testimony  of  Isaac  W. 
Anderson    relating    to   transactions   with    John    W. 
Sprague,  whose  executors  were  parties  defendant  in 
the  action.     Some  criticism  is  made  by  appellants 
upon  the  form  of  the  respondents'  objection  to  the 
evidence  of  said  Anderson,  but  in  view  of  all  the  cir- . 
cumstances  we  think  the  mind  of  the  court  was  suf- 
ficiently directed  to  the  fact  that  their  objection  was 
founded  upon  the  claim  that  he  was  incompetent  to 
testify  against  the  representatives  of  said  Jphn  W. 
Sprague  by  reason  of  our  statute  relating  to  the  com- 
petency of  witnesses  to  testify  as  to  transactions  with 
the  deceased  person  in  an  action  to  which  his  repre- 
sentatives are  parties.     It  is  further  claimed  that  said 
Anderson  was  a  competent  witness  by  reason  of  the 
fact  that  he  was  not  a  party  to  the  action,  it  having 
been  dismissed  as  to  him,  and  that  he  was  not  inter- 
ested in  the  result  thereof  adversely  to  the  representa- 
tives of  said  John  W.  Sprague.      Elaborate  argument 


86  THORNE  T.  JOY. 


Opinion  of  the  Ckmrt— Hoyt,  C.  J.  [16  Waeh. 

has  been  presented  upon  the  subject  of  the  com- 
petency of  witnesses  under  statutes  similar  to  ours, 
but  the  conclusion  to  which  we  have  come  as  to  the 
facts  disclosed  by  the  record  makes  it  unnecessary  for 
us  to  enter  into  any  lengthy  discussion  of  the  questions 
presented  in  this  argument.  In  our  opinion,  the 
undisputed  proof  showed  that  said  Anderson  was  at 
the  time  of  the  trial  interested  in  the  result  of  the 
action  adversely  to  the  representatives  of  said  Sprague. 
The  circumstances  surrounding  the  conveyance  of  his 
interest  in  the  land  covered  by  the  mortgage  were 
such  that  he  had  a  right  to  redeem  it  upon  payment 
of  the  amount  due  to  his  grantee,  with  interest 
thereon;  and  such  being  the  fact,  his  conveyance 
under  well  settled  rules  amounted  to  no  more  than  a 
mortgage,  notwithstanding  it  was  in  the  form  of  an 
absolute  deed.  For  while  it  is  no  doubt  true  that  a 
deed  can  be  made  to  take  effect  as  such  even  although 
there  is  a  contemporaneous  agreement  for  a  reconvey* 
ance  upon  certain  conditions,  yet  the  general  rule  is 
that  where  a  deed  is  made  for  the  purpose  of  securing 
a  debt,  and  is  accompanied  by  a  contemporaneous 
agreement  that  upon  the  payment  of  said  debt  and 
interest  the  property  will  be  reconveyed,  such  deed  is 
in  legal  effect  only  a  mortgage;  and  there  was  nothing 
disclosed  by  the  proofs  which  took  the  transaction 
under  consideration  out  of  such  general  rule.  It  fol- 
lows that  the  court  properly  struck  the  testimony  of 
said  Isaac  W.  Anderson  from  the  record,  unless  his 
release  of  his  right  to  redeem  made  him  a  competent 
witness,  and,  under  the  circumstances,  we  think  it  did 
not. 

The  next  alleged  error  is   that  the  testimony  of 
Thorne   and  Baker  as  to  agreements  and  arrange- 
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ments  entered  into  in  November,  1891,  when  all  the 
stockholders,  including  said  John  W.  Sprague,  were 
present,  was  improperly  excluded;  but  in  our  opinion 
such  testimony  came  directly  within  the  provisions  of 
our  statute  and  was  clearly  incompetent  when  offered 
for  the  purpose  of  establishing  a  liability  on  the  part 
of  the  representatives  of  said  John  W.  Sprague.  Nor 
was  the  exclusion  of  this  testimony  erroneous  for  the 
reason  that  it  was  competent  against  Clark  W.  Sprague 
and  tended  to  prove  the  case  alleged  in  the  complaint 
against  him.  First,  for  tbe  reason  that  the  court  was 
not  sufficiently  advised  as  to  the  restricted  purpose 
for  which  it  was  oflPered;  and  second,  the  relief  sought 
against  Clark  W.  Sprague  was  incidental  to  the  prin- 
cipal object  sought  by  the  action  against  the  executors 
of  the  last  will  and  testament  of  John  W.  Sprague. 

The  fourth  error  assigned  grows  out  of  the  action 
of  the  court  in  re-opening  the  case  after  the  trial  had 
been  closed  and  findings  had  been  proposed,  for  the 
purpose  of  permitting  respondents  to  introduce  the 
Sprague  mortgage.  But,  in  our  opinion,  this  action 
of  the  court  was  but  a  proper  exercise  of  its  discretion. 
Beside,  it  is  difficult  to  see  how  the  appellants  were  so 
affected  by  such  action,  even  if  erroneous,  that  they 
would  be  entitled  to  a  reversal  on  account  thereof. 

There  is  a  general  claim  on  the  part  of  the  appel- 
lants that  even  without  the  testimony  of  Anderson 
there  was  sufficient  proof  to  authorize  such  findings 
of  fact  in  their  favor  that  a  decree  in  accordance  with 
the  prayer  of  the  complaint  could  have  been  properly 
founded  thereon.  But  after  an  examination  of  the 
record,  we  are  satisfied  with  the  conclusions  reached 
by  the  trial  court.  The  object  of  the  action  being  to 
affect  a-  written  instrument,  only  clear  and  satisfactory 
proof  would  justify  a  decree  in  favor  of  the  plaintiffs. 
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and  the  competent  evidence  introduced  did  not  fur- 
nish such  clear  and  satisfactory  proof. 

The  judgment  and  decree  will  be  affirmed. 

Scott,  Dunbar,  Andbrs  and  Gordon,  JJ.,  concur. 


[No.  2234.    Decided  June  29.  1896.1 

S.  T.  Paokwood,  Appellant,  v.  County  of  Kittitas  et 
aL,  Respondents. 

COUNTY     INDEBTEDNESS  —  VALIDATING     ELECTION  —  NOTICE  —  BONDS  — 
PAYMENT   IN  GOLD. 

A  notice  of  election  for  the  purpose  of  validating  county  war- 
rants, given  under  the  provisions  of  Laws  1893,  p.  181,  need  not 
specify  the  polling  places  in  the  county  where  the  election  is  to  he 
held,  hut  is  sufficient  when  it  gives  a  general  notice  as  to  when  the 
election  would  be  held  throughout  the  county,  since  the  general  elec- 
tion law  requiring  notices  to  be  posted  in  the  several  precincts  af- 
fords the  voters  opportunity  to  ascertain  where  in  each  precinct  the 
election  would  be  held. 

When  legislative  authority  is  given  to  a  county  to  issue  funding 
bonds,  without  any  restriction  as  to  the  kind  of  money  in  which 
they  shall  be  payable,  the  county  has  discretion  to  issue  such  bonds 
as  will  best  accomplish  the  general  object  to  secure  which  their  issue 
was  authorized. 

When  authority  is  conferred  upon  a  county  to  issue  bonds,  the 
county  is  authorized  to  make  them  payable  in  gold,  when  there  is 
no  legislative  restriction  thereon,  especially  in  view  of  the  circum- 
stance that  it  had  been  customary  in  this  state  and  territory,  prior 
to  the  grant  of  legislative  authority,  to  make  such  bonds  payable  in 
gold,  as  it  must  be  presumed  it  was  the  intention  of  the  legislature 
that  the  former  custom  should  be  followed. 

Appeal  from  Superior  Court,  Kittitas  County. — 
Hon.  Carroll  B.  Graves,  Judge.     Affirmed. 

Wood  &  Oakley,  for  appellant. 
E'iigene  E,  Wager,  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. — By  this  action  it  was  sought  to  pre- 
vent the  county  of  Kittitas  from  issuing  certain  pro- 
posed funding  bonds,  and  to  restrain  the  officers  of 
said  county,  who  were  made  defendants,  from  signing, 
attesting  or  countersigning  said  bonds.  The  grounds 
upon  which  these  objects  were  sought  were  the  alleged 
invalidity  of  the  act  of  March  9,  1893  (Laws,  p.  181), 
under  which  there  had  been  an  attempt  to  validate  the 
warrants  for  which  the  funding  bonds  were  to  be  is- 
sued, the  invalidity  of  the  act  of  March  22,  1895 
(Laws,  p.  465),  which  authorized  the  issuing  of  fund- 
ing bonds,  and  the  insufficiency  of  the  election  held 
for  the  purpose  of  validating  the  warrants,  even  if  the 
act  under  which  it  was  held  was  valid.  The  validity 
of  the  first  of  these  acts  was  recognized  by  this  court 
in  the  case  of  Hunt  v.  Fawcett,  8  Wash.  896  (36  Pac. 
818),  and  in  Williams  v.  Shoudy,  12  Wash.  363  (41 
Pac.  169),  the  objections  to  the  other  are  not  clearly 
pointed  out  and  we  see  no  reason  for  holding  that  it 
is  not  in  full  force. 

The  regularity  of  the  election  proceedings  for  the 
validation  of  the  same  warrants  which  are  involved 
in  this  action  was  also  passed  upon  in  the  case  of 
WiUiama  v,  Shoudy^  supra,  and  a  conclusion  reached 
adverse  to  the  contention  of  appellant,  but  the  partic- 
ular ground  upon  which  the  appellant  in  this  action 
principally  relies  was  given  but  slight  consideration. 
The  main  contention  of  appellant  in  the  case  at  bar 
is  that  the  election  proceedings  were  invalid  for  the 
reason  that  no  sufficient  notice  was  given  of  such 
election.  The  alleged  insufficiency  of  the  notice  con- 
sists in  the  fact  that  it  was  not  stated  therein  at  what 
place  or  places  the  election  would  be  held,  the  only 
statement  as  to  time  and  place  being  that  on  the  8th 
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day  of  November,  1894,   in  the  county  of  Kittitas^ 
state  of  Washington,  such  election  would  be  held,  and 
it  is   claimed   the  failure  to  state  in  the  published 
notice  the  places  at  which  the  election  would  be  held 
rendered  the  notice  insufficient.  But  we  are  of  the 
opinion  that  the  law  did  not  contemplate  that  more 
than  a  general  notice  as  to  when  the  election  would 
be  held  throughout  the  county  should  be  published; 
that  it  was  intended  that  voters  should  resort  to  the 
notices  required  by  the  general  election  law  to  be 
posted  in  the  several  precincts  to  ascertain  where  in 
each  precinct  the  election  would  be  held.    We  see  no 
reason  to  doubt  the  correctness  of  the  decision  in  the 
case  above  referred  to,  to  the  effect  that  this  election 
wa6  sufficient  for  the  purposes  for  which  it  was  held. 
One  other  fact  was  alleged  which  it  was  claimed 
would  make  the  proposed  issue  of  bonds  illegal.    It 
was  that  under  the  terms  of  the  contract  with  the  firm 
to  whom  the  bonds  were  to  be  sold  they  were  to  be 
made  payable  in  gold  coin,  and  it  is  claimed  that 
without  express  authority    from  the  legislature  the 
county  officers  could  not  legally  make  such  bonds  so 
payable.    But,  in  our  opinion,  such  authority  may  be 
implied  from  the  legislation  upon  the  subject,  though 
not  conferred  in  express  terms.    When  the  legislature 
grants  to  a  municipality  the  right  to  issue  bonds  it 
necessarily  leaves  to  such  municipality  much  discre- 
tion as  to  the  conditions  of  such  bonds,  and  excepting 
as  it  is  restricted  by  the  terms  of  the  act  granting  the 
authority  such   municipality  has  discretion  to  issue 
such  bonds  as  will  best  accomplish  the  general  object 
to  secure  which  their  issue  was  authorized;  and  since 
such  bonds  must  be  payable  in  some  kind  of  money, 
in  the  absence  of   express  restriction  it  is  for   the 
municipality  to  determine  as  to  the  kind  of  money. 
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Beside,  the  legislation  of  this  state,  when  interpreted 
in  the  light  of  surrounding  circumstances,  may  well 
be  held  to  have  conferred  express  authority  to  issue 
bonds  payable  in  gold.  All  legislation  should  be 
interpreted  in  the  light  of  surrounding  circumstances, 
and  it  was  a  well-known  fact  at  the  time  the  legisla- 
tion in  question  was  enacted,  which  must  be  presumed 
to  have  been  known  to  the  legislature,  that  the  bonds 
which  had  theretofore  been  issued  by  the  municipal- 
ities of  this  state  and  territory  were  mostly,  if  not  all, 
made  payable  in  gold  coin.  Hence,  when  authority 
was  given  for  a  further  issue  of  such  bonds,  without 
any  restriction  as  to  the  kind  of  money  in  which 
they  should  be  made  payable,  it  may  well  be  presumed 
that  it  was  the  intention  of  the  legislature  that  the 
former  custom  should  be  followed  and  the  bonds 
made  payable  in  gold. 

This  question  was  before  the  circuit  court  for  the 
district  of  Washington  in  the  case  of  Moore  v.  City  of 
WaUa  Walla,  60  Fed.  961,  and  it  was  there  decided 
that  municipalities  of  this  state  were  authorized  to 
issue  gold  bonds.  To  the  same  effect  is  Farson,  Leach 
&  Co.  V.  Board  of  Commissioners  of  Sinking  Fund 
(Ky).  30  S.  W.  17. 

No  error  is  disclosed  by  the  record  which  can  avail 
appellant  and  the  judgment  of  the  superior  court  will 
be  affirmed. 

Andsrs,  Dunbar  and  Gordon,  JJ.,  concur. 
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[No.  2237.    Decided  June  29,  1896.] 

M.  M.  Taylor,  Appellant,  v.  City  Council  of  Tacoma 
et  aL,  Respondents. 

OFFICEBS  — REMOVAL  FOR   MISCONDUCT  —  APPEAL. 

The  supreme  court  will  not  review  the  evidence  in  a  special  pro- 
ceeding instituted  under  the  provisions  of  Laws  1896,  ch.  65,  p.  114, 
unless  settled  in  a  statement  of  facts  or  bill  of  exceptions,  and  oei^ 
titled  by  the  judge  of  the  trial  court,  in  accordance  with  Laws  1893, 
p.  115,  §  11,  as  containing  all  the  material  facts. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
W.  H.  Pritchard,  Judge.     Affirmed. 

Francis  W.  Cushman,  Edward  E.  Cushman,  and 
Charles  Ethelbert  Claypooly  for  appellant. 

John  Paul  Judson,  and  W,  H.  H.  Kean  (Stacy  W. 
GHbbs,  of  counsel),  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — ^This  was  a  special  proceeding  insti- 
tuted under  chapter  65,  Laws  1895  (p.  114)  in  the  su- 
perior court  of  Pierce  county,  for  the  purpose  of 
reviewing  the  proceedings  taken  by  the  city  council 
of  the  city  of  Tacoma  in  removing  the  appellant  from 
his  position  as  a  member  of  the  Board  of  Public  Works 
of  said  city,  *said  proceedings  for  removal  having 
been  based  upon  the  formal  charges  filed  with  said 
council  in  accordance  with  the  provision  contained  in 
its  freeholders*  charter. 

Upon  the  hearing  in  the  lower  court,  it  was  stipu- 
lated by  counsel  for  the  respective  parties  that  a  pur- 
ported  transcript  of  the  testimony  and  exhibits  taken 
and  received  upon  the  trial  before  the  council,  (which 
transcript  the  appellant  had  prepared  and  attached  to 
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the  stipulation),  contained  ''all  of  the  material  evidence 
and  testimony  that  was  offered  both  by  the  prose- 
cution and  defense  in  the  trial  of  M.  M.  Taylor  before 
the  city  council  of  Taconia  .  .  .  not;  however, 
waiving  any  right  on  the  part  of  the  defendant  to  ob- 
ject to  the  filing  of  the  same  or  consideration  thereof 
by  the  court  of  review." 

This  purported  transcript  of  the  evidence  taken  be- 
fore the  council  is  brought  to  this  court  pursuant  to 
the  following  order  of  the  superior  court,  viz.: 

"  Now  on  this  4th  day  of  March,  1896,  it  appearing 
to  the  court  that  the  above  named  plaintiff  has  ap- 
pealed this  said  cause  to  the  supreme  court  of  the 
state  of  Washington,  and  that  the  transcript  of  testi- 
mony on  file  herein  will  be  material  for  the  review  of 
said  cause  on  appeal,  it  is  hereby  ordered  that  the 
original  transcript  of  said  testimony  on  file  in  this 
superior  court  may  be  used  as  a  part  of  said  record  on 
appeal  and  transmitted  to  the  said  supreme  court. 

W.  H.  Pritchard,  Judge." 

A  motion  has  been  made  to  strike  the  statement  of 
facts  herein  for  the  reason,  among  others,  that  ''  There 
is  no  certificate  of  the  trial  judge  as  to  their  authen- 
ticity or  correctness,"  and  we  think  the  motion  must 
prevail. 

Counsel  for  the  appellant  in  opposition  to  the  mo- 
tion, insist  that — 

"There  is  no  provision  in  the  act  of  1895  .  .  . 
requiring  that  the  bill  of  exceptions  should  be  certi- 
fied to  by  any  one,  though  there  is  no  doubt  that  it 
should  be  regulated  by  statute  or  rule  of  court,  but  it 
has  not  been  done." 

We  are  unable  to  agree  with  this  insistment.  Sec- 
tion 34  of  chapter  65,  supra,  is  as  follows  : 

"  Except  as  otherwise  provided  in  this  act,  the  pro- 
visions  of  the   Code  of  Procedure  concerning   civil 
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actions  are  applicable  to  and  constitute  the  rules  of 
practice  in  the  proceedings  in  this  act." 

We  see  no  reason  why  the  bill  of  exceptions  or 
statement  of  facts  in  this  case  could  not  have  been 
settled  as  provided  by  §§  8,  9  and  11  of  the  act  of 
March  8, 1893  (Laws  1893,  p.  114),  and  we  think  that 
the  procedure  there  provided  for  should  have  been 
followed.  The  order  of  the  judge  above  set  out  does 
not  meet  the  requirements  of  the  certificate  provided 
for  by  §  11  of  the  act  of  1893,  supra,  and  we  are  un- 
able to  say  from  this  record  that  the  so-called  *^  tran- 
script" of  the  evidence  received  before  the  council 
contains  '*  all  the  material  facts  "  upon  which  a  trial 
or  a  hearing  of  this  cause  proceeded  in  the  lower 
court. 

We  think  that  the  charges  upon  which  the  appel- 
lant was  tried  and  removed  from  office  by  the  council 
of  said  city  were  sufficient  to  give  that  body  jurisdic- 
tion, and  it  follows  that  the  judgment  appealed  from 
must  be  affirmed. 

HoYT,  C.  J.,  and  Dunbar,  Anders  and  Scott,  JJ., 
concur. 


[No  2166.    Decided  June  30, 1896.] 

Edward  P.  Fournie,  Respondent,  v.  B.  P.  Shbpard, 
Defendant,  N.  W.  Bush,  Appellant. 

TRUSTS  —  CREATION   AND  SZTIN0UI8HMBNT. 

Where  a  voluntary  association  has  been  formed,  known  as  the 
Fishermen's  Union,  for  the  purpose  of  maintaining  the  price  of 
fish,  which  were  to  be  sold  through  a  committee,  moneys  advanced 
for  the  fish  by  a  purchaser  do  not  become  the  joint  property  of  the 
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members  of  the  union  to  be  held  in  trust  for  distribution  among 
them. 

Where  money  of  an  association,  held  in  trust  by  one  member 
thereof,  has  been  paid  out  to  another  party,  its  trust  character  is, 
in  the  absence  of  fraud,  thereby  lost,  and  cannot  be  enforced  as 
against  such  third  party. 

Appeal  from  Saperior  Court,  Chehalis  County.— 
Hon.  Mason  Irwin,  Judge.    Reversed. 

Bush  &  CoanSy  for  appellant. 
William  0.  McKirday^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. —  Many  reasons  are  set  forth  in  the 
appellant's  brief  for  the  reversal  of  the  judgment 
entered  in  this  action.  Some  are  founded  upon  the 
rulings  of  the  court  upon  questions  raised  on  the 
allegations  of  plaintiff's  complaint,  and  some  upon 
questions  which  arose  during  the  trial  of  the  cause; 
but  the  conclusion  to  which  we  have  come  as  to  the 
merits  of  the  plaintiff's  claim,  as  made  to  appear 
from  the  whole  record,  makes  it  unnecessary  for  us  to 
enter  into  details. 

Plaintiff  in  behalf  of  himself  and  numerous  other 
parties  sought  to  assert  rights  to  certain  moneys 
which  it  was  alleged  were  held  by  the  defendants  in 
trust  for  them,  and  the  only  reason  why  it  was 
claimed  that  their  joint  interest  in  the  money  could 
be  asserted  in  a  single  action  brought  by  the  plaintiff 
for  their  benefit  was  that  they  were  all  members  of 
what  was  known  as  the  "  Fishermen's  Union,"  But 
it  was  nowhere  alleged  that  such  Fishermen's  Union 
was  a  corporation  or  a  copartnership,  or  that  it  had 
any  legal  existence  whatever.  On  the  contrary,  facts 
were  mad^  to  appear,  both  from  the  pleadings  and 
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proofs,  which  clearly  showed  that  such  union  was  a 
purely  voluntary  association,  having  no  legal  status 
whatever.  It  is  true  there  was  testimony  tending  to 
show  that  they  had  combined  for  the  purpose  of 
maintaining  the  price  of  fish,  and  that  a  committee 
appointed  for  that  purpose  had  agreed  to  dispose  of 
all  the  fish  which  the  several  members  of  the  union 
might  catch;  but,  in  the  absence  of  some  binding 
organization  known  to  the  law,  no  member  of  the 
union  could  have  been  legally  bound  by  the  agree- 
ment so  entered  into.  There  might  have  been  a 
moral  obligation  oh  the  part  of  the  several  members 
of  the  union  to  abide  by  the  arrangement  between 
them,  and  on  the  part  of  the  body  collectively  to  ad- 
here to  the  agreement  entered  into  in  behalf  of  the 
union  by  the  committee;  but,  unfortunately  for  the 
claim  of  the  plaintiff,  the  law  has  not  yet  reached 
that  advanced  stage  where  every  moral  obligation 
creates  a  legal  liability. 

There  was  no  joint  contractual  relation  shown  to  ex- 
ist between  the  one  to  whom  the  fish  were  sold  and 
delivered  and  the  members  of  the  Fishermen's  Union. 
The  onlj*^  legal  obligation  which  was  assumed  by  the 
one  who  so  purchased  the  fish  was  to  pay  the  owner 
for  them  either  the  agreed  price  or  what  they  were 
reasonably  worth,  and  there  was  no  joint  owner  of  the 
whole  of  the  fish  furnished  by  all  of  the  members  of 
the  union.  Either  the  fish  became  the  property  of 
the  committee,  and  they  liable  to  each  of  the  fisher- 
men for  what  they  had  furnished,  or  those  furnished 
by  each  fisherman  remained  his  property  until  de- 
livered by  the  committee  to  the  person  to  whom  they 
were  sold.  In  one  case  he  would  derive  title  from  the 
committee  and  be  liable  to  it  or  its  members  for  all  of 
the  fish;  in  the  other  to  each  fisherman  for  the  fish  fur- 


FOURNIE  V.  8HEPAED.  97 

June,  1896.]       Opinion  of  the  Court  —  Hoyt,  C.  J. 

nished  by  him.  In  either  case  the  transaction  created 
no  liabihty  on  his  part  to  the  Fishermen's  Union  for 
all  or  any  part  of  the  fish.  Hence,  none  of  the  money 
advanced,  or  to  be  advanced  for  the  purchase  of  the 
fish  became  the  joint  property  of  the  members  of  the 
Union  to  be  held  in  trust  or  otherwise  by  any  person 
whatever. 

It  follows  that  the  trust  which  was  sought  to  be  en- 
forced as  to  the  money  alleged  to  have  been  in  the 
hands  of  the  defendants  did  not,  and  from  the  nature 
of  the  transaction  could  not,  have  existed.  Beside, 
the  undisputed  proofs  showed  that  as  between  John- 
son and  Shepard,  Shepard  represented  the  Fisher- 
men's Union,  and,  if  he  held  this  money  in  trust  at 
all,  held  it  adversely  to  Johnson  and  for  the  Fisher- 
men's Union,  hence  in  any  settlement  which  he  made 
with  Johnson,  he  would  represent  silch  Union  and  it 
would  be  bound  by  his  action  unless  there  was  a  com- 
bination shown  between  him  and  Johnson  to  defraud 
the  Union.  This  being  so,  the  settlement  which  was 
shown  to  have  been  had  between  Shepard  and  John- 
son by  himself  or  through  the  agency  of  N.  W.  Bush 
was,  in  the  absence  of  fraud,  binding  not  only  iipon 
Shepard  but  upon  the  Fishermen's  Union  which  he 
represented,  and  the  money  which  through  such  set- 
tlement was  obtained  by  Johnson  or  by  Bush  as  his 
agent  would  thereafter  be  held  adversely  not  only  to 
Shepard  but  also  to  the  Fishermen's  Union,  and  as 
there  was  an  express  finding  by  the  court  at  the  close 
of  plaintiff's  case  that  no  fraud  had  been  shown,  it 
follows  that  even  if  this  money  had  been  so  held  by 
Shepard  in  trust  for  the  Fishermen's  Union  that  such 
trust  could  have  been  enforced  in  the  courts  against 
him,  the  trust  character  of  the  funds  was  lost  when 
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without  fraud  they  were  paid  by  Shepard  to  Johnson 
or  to  Bush  as  his  agent.  The  undisputed  proof  showed 
that  Shepard  was  acting  for  the  Fishermen's  Union 
as  its  agent,  that  Johnson  made  claim  to  the  money 
in  his  hands,  and  that  such  claim  was  adverse  to  the 
claim  of  such  Union.  Its  adjustmeat  without  fraud 
would  take  from  any  funds,  which  might  by  virtue  of 
such  adjustment  have  been  paid  to  Johnson,  their 
trust  character,  and  Johnson  would  hold  them  ad- 
versely to  Shepard  and  to  the  Union  which  he  repre- 
sented. 

For  either  one  of  the  re^-sons  above  set  out  the  un- 
disputed proofs  showed  that  the  defendant  N.  W.  Bush 
did  not  hold  any  funds  which  had  come  into  his  hands 
in  trust  for  the  plaintiff  or  his  associates.  The  judg- 
ment will  be  reversed  as  to  the  appellant  and  the  cause 
remanded  with  instructions  to  dismiss  the  action  as  to 
him.     Appellant  will  recover  his  costs  in  both  courts. 

Dunbar,  Anders,  Scott  and  Gordon,  JJ.,  concur. 


[No  2213.    Decided  July  2, 1896. 1 

i  m  The    State   of   Washington,   Respondent,   v.  W.  C. 

^  f£|  Murphy,  Appellant 

31     9&\ 

16      55  CRIMINAL   LAW — BVIDBNCB  —  BELIEF  OP   WITNESS — WEIGHT  OP  TB8TI- 

MONY. 

In  a  prosecution  for  cattle  stealing  it  is  competent  for  a  witness, 
in  testifying  as  to  the  identity  of  the  animal  alleged  to  have  heen 
stolen,  to  state  that  it  was  such  animal  "  to  the  best  of  his  judg- 
ment and  belief,"  as  the  question  of  the  force  to  be  given  to  his 
testimony  is  for  the  jury. 

Although  the  evidence  in  a  criminal  case  may  not  have  been  of 
the  most  satisfactory  and  convincing  kind,  yet  the  verdict  of  the 
jury  should  not  be  disturbed  on  appeal,  if  there  wag  evidence  tend- 


STATE  V.  MURPHY.  99 


Jaly,  1896.]        Opinion  of  the  Court  —  Hoyt,  C.  J. 

ing  to  establish  every  material  fact  necessary  to  show  the  gailt  of 
the  defendant.    (StaU  r.  Kroenert,  13  Wash.  644,  followed.) 

Appeal  from  Superior  Court,  Whitman  County. — 
Hon.  E.  H.  Sullivan,  Judge.     AflBrmed. 

S.  /.  Chadwick  (Fullerton  &  Wyman,  of  counsel), 
for  appellant. 

H.  W,  Canfield,  Prosecuting  Attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. —  Appellant  was  convicted  of  the  crime 
of  cattle  stealing,  and  by  this  appeal  seeks  to  reverse 
jthe  sentence  imposed  upon  such  conviction.  The 
first  alleged  error  grows  out  of  the  action  of  the 
court  in  admitting  certain  evidence  offered  by  the 
plaintiff  over  his  objection,  and  in  denying  his  mo- 
tion to  strike  certain  other  evidence  introduced  by  the 
plaintiff. 

The  ground  upon  which  it  is  alleged  that  the  evi- 
dence was  incompetent  was  that  the  witness  in  testi- 
fying as  to  the  identity  of  the  animal  which  it  was 
alleged  had  been  stolen,  stated  that  it  was  such 
animal  "to  the  best  of  his  judgment  and  belief," 
instead  of  stating  that  he  knew  such  to  be  the  fact. 
But,  in  our  opinion,  it  was  entirely  competent  for  the 
witness  to  testify  that  he  believed  it  was  the  animal, 
even  although  he  was  not  willing  to  state  that  such 
belief  amounted  to  positive  knowledge.  The  force 
to  be  given  to  his  testimony  might  be  influenced  by 
the  form  in  which  the  alleged  fact  was  stated,  but  the 
weight  to  which  the  testimony  was  entitled  was  for 
the  jury  and  was  not  a  question  of  law  to  be  decided 
by  the  court.  One  witness  might  be  careful  to  re- 
frain from  testifying  to  positive  knowledge,  even 
though  he  had  a  belief  so  strong  that  another  differ- 
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ently  constituted  would,  under  the  same  conditions, 
be  entirely  willing  to  testify  that  the  fact  was  within 
his  knowledge.  As  a  matter  of  strict  construction » 
all  any  witness  can  testify  to  is  his  belief  as  to  the 
existence  of  a  fact.  Such  belief  may,  in  one  case,  be 
so  strong  that  it  amounts  substantially  to  positive 
knowledge.  In  another  it  may  be  less  convincing. 
But,  in  any  case,  it  is  competent  for  a  witness  to 
testify  that  he  believes  a  certain  statement  to  be  true, 
and  the  question  of  the  force  to  be  given  to  his  testi- 
mony is  for  the  jury. 

The  only  other  ground  upon  which  it  is  claimed 
that  the  judgment  and  sentence  should  be  reversed  is 
that  the  evidence  was  not  sufficient  to  sustain  the  ver- 
dict. A  careful  examination  of  the  evidence  discloses 
the  fact  that  it  was  not  of  the  most  satisfactory  and 
convincing  kind,  but  it  also  discloses  the  fact  that 
there  was  evidence  tending  to  establish  every  material 
fact  necessary  to  show  the  guilt  of  the  defendant,  and, 
this  being  so,  we  are  of  the  opinion  that  it  is  our 
duty  not  to  disturb  the  verdict  of  the  jury  rendered 
thereon.  Such  verdict  was  rendered  after  the  jury 
had  seen  the  witnesses  upon  the  stand  and  heard  their 
testimony,  and  they  were  better  qualified  to  pass  upon 
the  question  of  fact  as  to  whether  or  not  the  evidence 
was  sufficient  than  we  are  from  an  examination  of  the 
evidence  offered,  unaided  by  a  personal  inspection  of 
the  witnesses  and  of  their  manner  in  the  giving  of  the 
testimony.  Not  only  did  the  jury  after  having  heard 
the  testimony  decide  that  it  was  sufficient  to  establish 
the  guilt  of  the  defendant,  but  the  trial  court,  who  also 
had  the  advantage  of  seeing  the  witnesses  and  noting 
the  manner  in  which  they  testified,  was  satisfied  that 
the  evidence  warranted  the  verdict  which  was 
returned;  otherwise  it  would  have  granted  the  motion 


BJMEELAND  ▼.  ELEY.  101 


July,  1896.]  Argument  of  Counsel. 


for  a  new  trial.  Under  the  rule  announced  in  State  v. 
kroenert,  13  Wash.  664  (43  Pac.  876),  the  evidence 
was  sufficient  to  make  it  our  duty  to  allow  the  verdict 
to  stand. 

The  judgment  and  sentence  will  be  affirmed. 

Anders,  Dunbae,  Gordon  and  Scott,  JJ.,  concur. 


I  No  2148.    Decided  July  6,  1806.] 

Martin  Bjmerland  et  a2.,  Respondents,  v.  Amy  Eley 
et  al.,  Appellants. 

DEED — DELIVKBY  —  EFFECT  OF  BECORD  BY  OBANTOR  —  INTBBE8T  OF 
MINOB  HKIBS  IN  COMMUNITY  ESTATE  —  SALE  WITHOUT  OBDBB  OF 
COUBT. 

A  sale  by  a  father  of  his  minor  children's  x>ortion  of  a  commu- 
nity estate  inherited  from  their  deceased  mother,  when  not  made 
under  order  of  the  probate  court,  cannot,  in  an  action  against  the 
children  by  the  grantees  to  quiet  title,  be  treated  as  having  been 
made  for  the  benefit  of  the  heirs  and  as  subject  to  confirmation  in 
such  action,  on  the  theory  of  necessity  for  such  sale,  even  though 
the  grantees  had  in  good  faith  purchased  and  improved  the  prop- 
erty, as  the  children  would  not  be  estopped  by  any  dishonest  con- 
duct on  the  part  of  their  father  in  making  the  sale. 

The  recording  of  a  deed  by  the  grantor  is  a  safiicient  delivery  to 
convey  title  where  the  conveyance  is  for  the  benefit  of  an  infant, 
as  in  such  case  the  infant  will  be  presumed  to  have  accepted  it. 

The  presumption  that  the  recording  of  a  deed  to  an  infant  by 
the  grantor  is  evidence  of  his  intention  to  convey,  can  be  overcome 
only  by  the  strongest  kind  of  proof  that  the  grantor's  intention  in 
making  the  conveyance  was  to  defraud  existing  creditors ;  the  fact 
that,  subsequent  to  the  conveyance,  the  grantor  enters  into  dishon- 
est schemes  to  defraud  others  by  another  sale  of  the  same  land  not 
being  sufficient  to  affect  the  validity  of  the  prior  deed  to  the  infant. 

Appeal  from  Superior  Court,  Kitsap  County. —  Hon. 
John  C.  Denney,  Judge.     Reversed. 

William  Martin,  for  appellants : 
It  is  a  well  established  rule  that,  where  a  deed  is 
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given  for  the  benefit  of  an  infant,  delivery  to  such  in- 
fant is  not  not  necessary;  but  even  if  such  delivery 
should  be  held  to  be  necessary  in  such  cases,  then  the 
delivery  of  the  deed  to  the  auditor  of  Kitsap  county 
for  the  purpose  of  having  the  same  recorded,  was  a 
suflScient  delivery  to  appellants.  MitchelVs  Lessee  v. 
Ryan,  3  Ohio  St.  377;  Cecil  v.  Beaver,  28  Iowa,  241 
(4  Am.  Rep.  174);  Standiford  v,  Standiford,  97  Mo. 
231;  Baker  v.  Haskell,  47  N.  H.  479  (93  Am.  Dec.  455); 
Olaze  V,  Three  Rivers,  etc.,  Ins.  Co,,  87  Mich.  349; 
Walker  v.  Walker,  89  Am.  Dec.  445;  Davis  v.  Oarrett, 
18  S.  W.  113;  Gregory  v.  W<dker,  38  Ala.  26;  Spencer  v. 
Carr,  45  N.  Y.  406  (6  Am.  Rep.  112).  When  the 
grantee  in  a  deed  is  an  infant  the  law  presumes  assent 
on  his  part  to  a  beneficial  conveyance,  and  knowledge 
thereof  and  of  its  delivery  are  not  essential.  Sneathen 
v.  Sneathen,  24  Am.  St.  Rep.  326;  Hallxick  v.  Bush,  1 
Am.  Dec.  60;  Treadwell  v.  Bulkley,  4  Am.  Deo.  225; 
Merrills  v.  Swift,  46  Am.  Dec.  315;  Blight  v.  Schenck, 
51  Am.  Dec.  478. 

John  F.  Dore,  and  Daniel  T,  Cross,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  land  in  dispute  was  the  com- 
munity property  of  Henry  Eley  and  Lucy  Eley. 
After  the  death  of  Lucy  Eley  it  was  conveyed  to  the 
children  of  Henry  Eley,  viz..  Amy  Eley  and  John 
Eley,  by  their  father.  This  deed  was  executed  on  the 
13th  day  of  January,  1883,  with  the  express  consider- 
ation of  the  love  and  affection  the  father  had  for  the 
children,  the  appellants  in  this  case.  The  deed  was  a 
quitclaim  deed  and  was  recorded  in  the  office  of  the 
auditor  of  Kitsap  county  on  the  13th  day  of  January, 
1883. 

On  the  4th  day  of  the  subsequent  December  Henry 
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Eley  conveyed  the  same  land  by  warranty  deed  to 
Henry  Nesbitt  and  James  J.  Hallan.  This  deed  was 
duly  recorded  and  Nesbitt  and  Hallan  subsequently 
conveyed  the  property  by  warranty  deed  to  the  re- 
spondents.  The  respondents  took  possession  of  the 
land  several  years  ago,  and  according  to  the  testimony 
have  placed  tkpon  it  about  $5,000  worth  of  improve* 
ments.  Shortly  after  the  discovery  by  the  respond- 
ents of  the  fact  that  the  deed  had  been  executed  by 
Henry  Eley  to  the  appellants  this  action  was  brought  to 
quiet  the  respondents'  title,  and  to  enjoin  appellants 
from  asserting  any  claim  whatever  to  said  land,  ad- 
versely to  the  respondents'  interests.  A  demurrer 
was  interposed  to  the  complaint  to  the  effect  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action, 
which  demurrer  was  overruled.  The  appellants  an- 
swered, and  a  trial  was  had  which  resulted  in  the 
court's  decreeing  to  the  respondents  the  relief  prayed 
for.  From  this  judgment  an  appeal  is  taken  to  this 
court.  It  is  doubtful  if  the  complaint  in  this  action 
states  facts  sufficient  to  constitute  a  cause  of  action, 
the  principal  allegation  being  that  the  appellants, 
Amy  and  John  Eley,  are  minors  and  children  of 
Henry  Eley,  and  that  Henry  Eley  on  the  13th  day  of 
January,  1883,  in  said  Kitsap  county,  attempted  to 
convey  the  property  hereinbefore  described  without 
consideration  to  said  Amy  and  said  John  Eley,  for  the 
purpose  of  defrauding  his,  said  Henry  Eley's,  credi- 
tors, and  that  there  has  not  been  any  delivery  of  the 
said  deed  from  said  Henry  Eley  to  the  said  Amy  and 
John  Eley.  But,  however  this  may  be,  upon  the  trial 
of  the  cause  there  was  no  attempt  to  introduce  any 
testimony  showing  that  Henry  Eley  had  any  creditors 
at  the  time  of  the  execution  of  the  deed,  while  the 
testimony  shows  conclusively,  and  in  fact  it  is  con- 
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ceded,  that  the  deed  from  Henry  Eley  to  his  children, 
the  appellants  here,  was  on  record  at  the  time  of,  and 
prior  to,  the  purchase  of  the  land  by  Hallan  and  Nes- 
bitt,  and  at  the  time  of  the  execution  of  the  deed  to 
them. 

There  are  two  principal  contentions  here  by  the  re- 
spondents. One  is  that  placing  a  deed  on  record  does 
not  work  a  delivery  of  the  same,  and  the  other  is  that 
under  the  testimony  in  this  case  it  should  be  held  that 
the  sale  to  Hallan  and  Nesbitt  was  for  the  benefit  of 
the  heirs  of  the  estate,  and  that  that  sale  should  now 
in  effect  be  confirmed  by  this  court,  although  it  was 
not  made  by  order  of  the  probate  court.  But  however 
desirable  it  might  be  to  make  such  a  ruling  in  this 
particular  case,  where  it  unquestionably  appears  that 
the  grantor,  Henry  Eley,  has  acted  dishonestly,  and, 
in  fact,  seems  to  have  no  comprehension  of  fair  deal- 
ing, yet  it  will  not  do  to  lay  down  and  establish  a 
wrong  principle  of  law  to  meet  and  obviate  the  hard- 
ships of  a  particular  case,  for  Henry  Eley  is  not  a 
part}'  to  this  case;  the  action  is  brought  against  the 
minors,  and  they  cannot  be  estopped  by  any  dishon- 
est conduct  or  actions  on  the  part  of  their  father.  The 
law  at  that  time  gave  original  jurisdiction  of  the  sale 
of  real  estate  for  the  benefit  of  the  heirs  to  the  pro- 
bate court,  and  now  does  to  the  superior  court.  The 
advisability  of  selling  this  land  was  never  before  the 
probate  court,  no  showing  was  made  at  the  time  that 
it  was  necessary  to  sell  the  same  either  to  pay  the  debts 
of  the  estate,  or  for  the  maintenance  of  the  minor 
heirs,  and  it  would  be  a  dangerous  precedent  to  estab- 
lish to  allow  the  estates  of  minors  to  be  sold  in  this 
way  without  any  order  of  the  court  and  many  years 
afterwards  to  have  the  sale  confirmed,  when  the  testi- 
mony must  of  necessity  be  more  meager  and  when  the 
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opportunity  of  the  court  to  discover  the  true  state  of 
facts  has  been  lessened.  But  in  addition  to  this  ques- 
tion of  policy,  as  we  before  indicated,  this  court  has 
no  original  jurisdiction  in  a  case  of  this  kind,  and  the 
question  of  the  necessity  of  the  sale  of  this  land  for 
the  benefit  of  the  heirs  has  never  been  before  either 
the  probate  or  the  superior  court  It  was  not  raised 
by  the  issues  in  this  case;  this  was  an  action  simply 
to  quiet  title;  there  was  no  allegation  that  the  sale  had 
been  made  for  the  benefit  of  the  estate;  the  respond- 
ents did  not  rest  their  case  upon  any  such  theory,  but 
opon  the  theory  alone  that  the  deed  to  the  appellants 
had  been  made  for  the  purpose  of  defrauding  the 
creditors  of  the  grantor. 

Not  being  able,  then,  to  hold  that  the  deed  to 
Hallan  and  Nesbitt  whs  made  for  the  benefit  of  the 
estate,  and  that  the  sale  should  be  confirmed  by  this 
court  on  the  theory  of  the  existence  of  the  necessity 
for  such  sale,  and  it  conclusively  appearing  that  the 
land  in  dispute  was  community  property,  the  appel- 
lants have  plainly  not  been  divested  of  their  mother's 
interest  in  this  land.  Their  right  to  the  father's  in- 
terest in  our  judgment  depends  entirely  upon  the 
legal  proposition  of  whether  or  not  the  recording  of 
the  quitclaim  deed  by  the  father  was  in  law  a  suffi- 
cient delivery  of  the  same,  for  the  testimony  satisfies 
us  that  no  other  delivery  was  ever  made.  The  testi- 
mony of  the  father  in  regard  to  the  delivery  of  the 
deed  to  Amy  Eley  is  contradicted  by  the  testimony  of 
*  Amy  Eley  herself, — besides,  it  bears  upon  its  face  the 
impress  of  falsity.  But  we  think  that,  under  all  the 
authorities,  the  recording  of  the  deed  by  the  grantor 
is  a  sufficient  delivery  to  convey  title ;  at  least,  it  is 
prima  facie  evidence  of  the  intention  to  convey,  and 
especially  where  the  conveyance  is  for  the  benefit  of 
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an  infant.  The  undisputed  rule  seems  to  be  that 
where  the  deed  conveys  a  beneficial  interest  the  in- 
fant will  be  presumed  to  have  accepted  it,  for  if  such 
presumption  did  not  attach,  the  infant,  being  unable 
to  act,  would  always  be  excluded  from  receiving  bene- 
ficial interests  conveyed.  Most  of  the  cases  hold  that, 
in  the  case  of  the  infant,  this  presumption  is  conclu- 
sive.  There  are  a  few  cases,  however,  that  hold  that 
when  it  appears  that  the  conveyance  and  recording 
was  a  scheme  on  the  part  of  the  grantor  to  defraud, 
not  only  existing  creditors,  but  persons  with  whom 
he  might  in  the  future  have  business  transactions, 
the  deed  should  be  held  to  be  null  and  void  for  the 
reason  that  it  was  not  the  intention  of  the  grantor  to 
convey  the  land  or  deliver  the  deed,  but  those  cases 
hold  that  it  must  take  the  strongest  kind  of  proof  to 
rebut  the  presumption  of  the  intent  to  convey  and 
deliver,  where  the  deed  is  placed  beyond  the  controj 
of  the  grantor  and  where  the  deed  of  conveyance  is 
made  to  an  infant.  But  there  is  nothing  in  the  testi- 
mony  in  this  case  to  indicate  that  at  the  time  the 
conveyance  was  made  to  these  infants  there  was  any 
scheme  in  the  mind  of  the  grantor  to  defraud  credit* 
ors  or  any  one  else.  And  while  it  must  be  confessed 
that  the  testimony  shows  that  he  afterwards  did 
scheme,  and  has  continued  to  scheme  up  to  the  time 
of  the  commencement  of  this  action,  to  deprive  these 
respondents  of  the  benefit  of  the  improvements  which 
they  have  been  making  upon  this  land,  it  would  seem 
that  this  intention  to  defraud  entered  into  the  mind 
of  the  grantor  Eley  after  he  had  conveyed  the  land  to 
the  appellants.  There  is  no  testimony  on  this  subject 
excepting  his  own,  and  from  that  it  appears  that  he 
was  driven  to  the  perpetration  of  this  fraud  upon 
Nesbitt  and  Hallan  by  his  necessities,  which  arose 
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after  the  execution  of  the  deed  to  the  infants,  and  if 
it  was  his  intention  to  convey  the  land  to  the  appel- 
lants  at  the  time  the  deed  was  executed  and  recorded, 
their  rights  irrevocably  attached  and  could  not  be 
affected  by  any  subsequent  dishonest  scheme  entered 
into  by  their  father. 

This  is  an  unfortunate  case,  but  while  it  appears 
from  the  amended  complaint  that  the  respondents 
were  ignorant  of  the  fact  that  this  land  had,  by  prior 
deed,  been  conveyed  to  these  appellants,  they  are  in 
law  guilty  of  negligence,  for  the  record  to  which  they 
are  referred  by  the  law  for  information  on  this  sub- 
ject discloses  the  existence  of  the  deed  to  the  appel- 
lants. The  judgment  in  this  cause  must  be  reversed, 
and  inasmuch  as  there  seems  to  be  no  controversy 
over  the  facts  in  the  case,  a  re-trial  would  be  of  no 
benefit,  and  the  judgment  will  therefore  be  reversed 
with  instructions  to  the  lower  court  to  dismiss  the 
case  at  the  cost  of  the  respondents. 

HoYT,  C.  J.,  and  Anders  and  Gordon,  JJ.,  concur. 
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DoLiSKA    B.   Davis,  Administratrix^  Appellant,  l;.    A. 
Ford  et  al.j  Respondents. 

PLEABINO  —  REPLY  —  INC0NBI8TBNT  DEFENSES — JUDGMENT  ON  PLEAD- 
INGS—  ESTOPPEL  —  UNAUTHOBIZED  SALE  BY  ADMINISTRATRIX  —  FAIL- 
URE OF  COURT  TO  MAKE  FINDINGS — DISSOLUTION  OF  INJUNCTION  — 
CONTINUANCE  OF  CONTRACT  RIGHTS. 

When  one  portion  of  a  reply  to  an  affirmative  defense  set  up  in 
the  answer  which  alleges  a  contract  between  the  parties  authoriz- 
ing the  acts  complained  of,  admits  such  contract,  another  portion 
of  the  reply  denying  the  contract,  on  the  ground  that  plaintiff  had 
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no  power  to  make  it,  should  be  stricken  out  on  motion  of  the  de- 
fendant therefor. 

Error  of  the  court  in  refusing  to  strike  a  reply  upon  defendants' 
motion,  is  cured  by  the  action  of  the  court  in  trying  the  case  upon 
the  theory  that  such  reply  was  entirely  irrelevant  and  immaterial. 

Judgment  on  the  pleadings  is  not  authorized  where  a  reply, 
though  insufficient  in  law,  has  actually  been  filed  to  the  affirmative 
matter  in  the  answer. 

Failure  of  the  court  to  make  special  findings  cannot  be  urged 
on  appeal,  where  no  requests  therefor  appear  in  the  record. 

Where  an  administratrix  has  sold  timber  upon  lands  of  her  in* 
testate  for  a  fair  price  to  parties  purchasing  in  good  faith,  and,  after 
having  received  from  them  almost  the  whole  purchase  price  and 
refused  to  receive  the  balance,  the  amount  received  having  been 
appropriated  to  the  use  and  benefit  of  herself  and  the  estate,  and 
accounted  for  in  her  report  to  the  court,  she  cannot  come  into  a 
court  of  equity  and  rescind  her  sale  and  deprive  the  purchasers  of 
the  benefits  thereof  simply  on  the  ground  that  she  was  not  author- 
ized by  the  court  to  make  the  sale  as  required  by  statute. 

Even  if  an  unauthorized  sale  of  timber  by  an  administratrix 
was  merely  a  license  to  cut  and  remove  the  timber,  she  is  estopped 
from  taking  advantage  of  its  invalidity,  when  the  licensee  has  acted 
in  good  faith  and  paid  her  a  valuable  consideration  therefor. 

Where  defendants  have  been  improperly  restrained  from  per- 
forming certain  acts  under  a  contract,  which  was  to  be  terminated 
at  a  certain  time,  the  court  may  properly,  in  refusing  to  continue 
the  injunction,  grant  defendants  such  further  time  after  the  period 
for  which  their  contract  rights  had  been  given  as  would  be  equiva- 
lent to  what  they  had  lost  by  the  interference  of  the  plaintiff  in 
securing  a  restraining  order. 

Appeal  from  Superior  Court,  Skagit  County. —  Hon. 
Henry  McBride,  Judge.     Affirmed. 

Lindsay,  King  &  Turner,  and  Moore  &  Pittman,  for 
appellants. 

Million  &  Houser,  and  James  0.  Barrow j  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — In  the  month  of  May,  1891,  one  B.  N. 
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L  Davis  died  intestate  in  Skagit  county,  owning  a 
large  tract  of  land  therein  situated  in  sections  3,  4,  9 
and  10,  in  township  34,  north  of  range  4  east,  and 
lying  north  of  the  county  road  leading  from  Mount 
Vernon  to  Clear  lake,  and  between  the  Nookachamps 
creek  and  Skagit  river.     The  plaintiff  is  the  widow  of 
the  said  deceased,  and  soon  after  his  death  was  ap- 
pointed administratrix  of  his  estate.     On  March  8, 
1895,  as  such  administratrix,  she  brought  this  action 
in  the  superior  court  of  Skagit  county  to  enjoin  the 
defendants   from  trespassing  upon  the  lands  above 
mentioned,  and   from  cutting,  removing  and  appro- 
priating the  timber  thereon,  and  alleged  in  her  com- 
plaint, among  other  things,  that  the  defendants  have 
wrongfully    entered    upon  said   land    and    premises 
and   are    now    wrongfully  and   unlawfully   trespass- 
ing thereon  against  plaintiffs  will  and  without  her 
consent,  and  are  wrongfully  and  unlawfully  cutting 
and  removing  the  timber  growing  thereon  and  appro- 
priating the  same  to  their  own  use  and   benefit,  and 
thereby  causing  great  and  irreparable  injury  to  said 
estate;  and  that  the  defendants  have  refused  to  desist 
from  so  trespassing  upon  said  lands  and  threaten  to 
continue  to  cut,  haul  and  appropriate  said  timber  to 
their  own  use,  and  unless  they  are  restrained  by  an 
order  of  this  court  they  will   cut,  remove  and  appro- 
priate all  the  timber  of  value  growing  on  said  lands, 
and  asked   for  a  temporary   restraining  order  com- 
manding the  defendants,  their  agents,  servants  and 
employees  to  refrain  from  cutting,  hauling,  removing 
or  appropriating  to  their  own  use  any  timber  or  logs 
growing  on  said  land  or  belonging  to  said  estate  and 
from  entering  upon  or  trespassing  on  such  lands  or 
any  part  thereof;  which   restraining  order  was  duly 
issued  by  the  court. 
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The  defendants,  answering,  denied  that  they  had 
wrongfully  entered  upon  the  lands  and  premises 
described  in  the  complaint,  or  were  wrongfully  upon 
said  lands  or  against  plaintiff's  will  or  consent,  or 
were  trespassing  thereon;  that  they  were  wrongfully 
cutting  timber  or  removing  timber  growing  thereon, 
or  that  they  were  wrongfully  or  unlawfully  appropri- 
ating  the  same  or  any  part  thereof  to  their  own  use, 
and  denied  that  they  had  caused  great  or  irreparable 
injury  to  said  estate  or  any  damage  or  injury  what- 
ever. And  for  an  affirmative  defense  the  defendants 
alleged  that  on  September  27,  1892,  the  plaintiff,  as 
such  administratrix,  entered  into  a  certain  written 
contract  of  sale  with  the  defendants,  whereby  she,  as 
such  administratrix,  bargained,  sold  and  conveyed  to 
the  defendants  all  the  merchantable  timber  standing, 
lying  and  being  upon  all  the  land  lying  north  of  the 
county  road  leading  from  Mount  Vernon  to  Clear  lake 
in  said  county  and  west  of  the  Nookachamps  and 
between  said  county  road  and  the  Skagit  river,  located 
in  sections  3,  4,  9  and  10,  in  township  34,  north, 
range  4  east;  that  defendants  were,  by  the  terms  of 
said  contract,  given  until  March  1,  1895,  to  cut  and 
remove  said  timber,  and  were  to  pay  the  plaintiff 
therefor  the  sum  of  $1,200;  that  the  defendants,  rely- 
ing upon  the  representations  of  the  plaintiff  and  her 
attorney,  who  drew  the  contract  of  sale,  that  plaintiff 
had  full  power  and  authority  to  execute  said  contract, 
entered  into  the  same;  that  in  pursuance  of  said 
agreement  the  defendants,  on  September  27,  1892, 
paid  the  plaintiff  as  such  administratrix  the  sum  of 
$250  as  part  of  the  purchase  price  for  said  timber, 
and  subsequently  made  other  payments  on  account 
thereof,  which  are  specified;  that  in  September,  1894, 
it  was  mutually  agreed   between  the  plaintiff  and  the 
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defendants,  in  consideration  of  the  payment  of  $75 
by  defendants  to  plaintiff,  that  the  time  for  cutting 
and  removing  the  said  timber  should  be  extended 
from  March  1,  to  October  1,  1895;  that  at  the  time  of 
the  making  of  said  contract  and  sale  it  was  necessary 
for  the  plaintiff  as  such  administratrix  t*o  raise  funds 
with  which  to  pay  the  debts  of  her  intestate's  estate 
and  support  the  family,  and  that  the  contract  was 
entered  into  by  the  plaintiff  as  such  administratrix 
for  the  purpose  of  raising  money  with  which  to  meet 
the  expenses  of  administration  and  pay  the  debts  and 
family  allowances;  that  the  said  sale  was  made  after 
full  and  careful  investigation  by  plaintiff  as  to  the 
worth  and  value  of  said  timber,  and  that  plaintiff  at 
such  time  deemed  it  to  the  best  advantage  ^of  the 
estate  to  make  the  sale;  that  said  sale  was  fair  and 
was  to  the  best  interest  of  all  parties  concerned;  that 
the  plaintiff  and  said  estate  have  received  the  full 
value  of  the  property  so  sold;  that  the  plaintiff  as 
such  administratrix  has  accounted  for  the  money 
paid  to  her  by  defendants  and  has  appropriated  the 
same  to  the  use  and  benefit  of  the  estate  and  has  ap- 
plied the  same  in  payment  of  debts  of  the  estate  and 
in  paying  the  family  allowance  ordered  by  the  court 
in  the  matter  of  said  estate  to  plaintiff  and  the  minor 
children  of  plaintiff  and  her  deceased  husband;  that 
in  pursuance  of,  and  immediately  after  the  making 
of,  said  contract  the  defendants  entered  upon  and 
took  possession  of  said  premises  and  put  the  same  in 
a  condition  to  enable  them  to  cut  and  remove  said 
timber  by  building  roads,  etc.,  and  expended  thereon 
the  sum  of  $1,200,  and  that  such  possession  was  taken 
and  said  improvements  made  with  the  knowledge, 
approval  and  consent  of  the*  plaintiff  as  such  admin- 
istratrix. 
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To  this  aflSrmative  defense  the  plaintiff  interposed 
a  demurrer  on  the  grounds  that  the  facts  stated  were 
insufficient  and  that  the  court  had  no  jurisdiction. 
The  demurrer  was  overruled  and  an  exception  taken. 
The  plaintiff  then  replied  to  the  affirmative  matter 
set  up  in  the 'answer,  admitting  the  making  of  a  con- 
tract of  sale  of  timber  with  defendants,  but  averring 
that  the  contract  as  made  only  included  parts  of  the 
premises  described  in  the  complaint  and  answer, 
specifying  them,  and  alleging  that  defendants  were 
to  have  until  October  1,  1894,  in  which  to  cut  and 
remove  said  timber  and  that  all  of  the  timber  on  said 
lands  had  been  cut  and  removed  by  the  defendants. 
For  a  further  reply  to  the  defendants'  affirmative 
defense  plaintiff  alleged  that  she  had  never  obtained 
any  authority  from  the  court  to  enter  into  the  con- 
tract mentioned  and  that  she  had  no  right  or  author- 
ity to  make  such  contract  or  to  sell  said  timber.  She 
also  alleged  that  the  defendants  had  without  any 
authority  cut  from  other  lands  described  in  the  com- 
plaint other  timber  which  the  defendants  have 
appropriated  or  are  about  to  appropriate  to  their  own 
use,  and  for  which  she  asked  judgment  against  the 
defendants  in  the  sum  of  $1,371.  The  defendants 
moved  to  strike  out  the  reply  on  the  ground  that  it 
was  not  responsive  to  the  complaint  and  not  a  proper 
reply,  and  to  strike  out  the  second  affirmative  defense 
set  forth  in  the  reply,  for  the  reason  that  it  was  irrele- 
vant and  immaterial  and  not  responsive  to  the  issues 
of  the  case,  which  motions  were  denied  and  excep- 
tions allowed.  The  defendants  also  moved  for  judg- 
ment on  th^  pleadings  and  that  motion  was  also 
denied  and  an  exception  noted. 

It  appears  that  the  instrument  of  writing  mentioned 
in  the  pleadings  had  been  lost  by  the  attorney  for  the 
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plaintiff  with  whom  it  had  heen  deposited  for  safe 
keeping,  and  hoth  parties  gave  evidence  as  to  its  con« 
tents.  Upon  the  trial  the  court  found  as  facts  that 
in  September,  1892,  the  plaintiff,  as  administratrix  of 
said  estate,  sold  all  the  merchantable  timber  fit  for 
logging  purposes  on  certain  specified  portions  of  the 
premises  described  in  the  complaint  and  answer; 
that  the  contract  of  sale  was  in  writing  and  that  by 
its  terms  the  defendants  were  to  have  until  the  first 
day  of  March,  1895,  in  which  to  cut  and  remove  the 
timber,  which  time  was  for  a  certain  consideration 
mentioned  extended  to  October  1,  1895;  that  the  de- 
fendants have  removed  from  the  premises  included 
in  the  contract  and  other  premises  certain  shingle 
bolts,  but  from  the  evidence  it  is  impossible  to  de- 
termine what  proportion  thereof  was  taken  from  the 
premises  included  in  the  contract  or  was  made  from 
merchantable  timber  fit  for  logging  purposes,  and  if 
ascertainable  it  would  be  immaterial  as  no  judgment 
could  be  given  therefor  under  the  pleadings  in  this 
case;  that  at  the  time  of  said  sale  $1,200  was  a  fair 
and  reasonable  price  for  said  timber  and  at  that  time 
the  estate  was  largely  in  debt,  and  that  there  never 
was  sufficient  personal  property  to  pay  the  debts  of 
the  estate;  that  the  plaintiff  never  applied  to  or 
obtained  any  order  of  the  court  for  the  sale  of  said  tim- 
ber; that  the  sale  was  never  reported  to  or  confirmed 
by  the  court;  that  said  estate  is  still  unsettled  and  in 
course  of  administration;  that  an  order  was  made  by 
the  court  in  the  matter  of  said  estate  allowing  plain- 
tiff and  her  minor  children  $100  per  month  out  of  the 
estate  for  living  expenses;  that  at  about  the  time  of 
the  commencement  of  this  action  the  plaintiff  filed 
her  account  as  such  administratrix  in  which  she  in- 
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eluded  and  accounted  for  the  money  received  by  her 
from  the  defendants  on  account  of  the  sale  of  said 
timber,  which  money  has  been  indiscriminately  used 
by  her  as  such  administratrix  in  paying  debts  of  the 
estate,  family  allowances  and  expenses  of  administra- 
tion. The  court  also  .found  that  the  sale  when  made 
was  to  the  best  interest  of  the  plaintiff,  the  heirs  and 
creditors  of  the  estate;  that  defendants  purchased  the 
timber  in  good  faith,  believing  that  the  plaintiff  had 
the  power  and  authority  to  sell  the  same  and  that 
they  relied  upon  and  believed  the  statement  of 
plaintiff's  attorney  that  the  sale  was  valid  and  that 
plaintiff  was  aware  that  the  defendants  were  cutting 
and  removing  shingle  bolts  for  more  than  a  year 
prior  to  the  commencement  of  this  action,  and  that  a 
certain  note  for  $200,  due  March  19,  1895,  signed  by 
defendants  and  two  sureties  and  which  was  delivered 
to  plaintiff  in  part  payment  for  the  timber,  was  not 
owned  by  plaintiff  but  by  the  First  National  Bank  of 
Mount  Vernon,  but  had  been  indorsed  by  her  and  she 
was  liable  thereon  as  such  indorser,  and  that  the  de- 
fendants had  paid  said  note  -since  the  trial  of  this 
case. 

As  conclusions  of  law  the  court  found  that  the  plain- 
tiff was  estopped  to  deny  the  validity  of  said  sale  and 
was  estopped  from  objecting  to  the  entering  upon 
said  premises  by  the  defendants,  their  servants,  agents 
and  employees,  and  cutting  and  removing  all  the 
merchantable  timber  thereon  fit  for  logging  purposes, 
which  should  properly  be  removed  by  way  of  Blarney 
lake  or  Nookachamps,  and  that  the  injunction  here- 
tofore issued  herein  should  be  dissolved  and  dismissed 
in  so  far  as  the  same  forbids  the  cutting  and  removal 
of  the  merchantable  timber  fit  for  logging  purposes 
on  said  premises;  but  that  said  injunction  should  re- 
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main  in  force  and  be  made  perpetual  in  so  far  as  it 
prevents  the  defendants,  their  agents,  servants  and 
employees  from  cutting  and  removing  any  timber 
from  said  premises,  excepting  merchantable  timber 
fit  for  logging  purposes  only.  And  thereupon  the 
court  entered  a  judgment  and  decree  in  accordance 
with  said  conclusions. 

The  plaintiff  appeals  from  the  judgment  and  especi- 
ally that  part  thereof  denying  the  injunction  as  to 
cutting  timber  for  logging  purposes,  and  the  defend- 
ants appeal  from  that  part  of  the  judgment  awarding 
a  permanent  injunction  prohibiting  them  from  cut- 
ting timber  fit  for  shingle  bolts  only.  The  defend- 
ants insist  that  the  court  erred  in  denying  their 
motion  for  judgment  on  the  pleadings  as  well  as  their 
motion  to  strike  out  the  reply. 

It  will  be  remembered  that  the  first  affirmative  re- 
ply to  the  new  matter  in  the  answer  admitted  a  sale 
of  the  timber  on  parts  of  the  land  described  in  the 
complaint  and  answer,  but  alleged  that  defendants 
had  cut  and  removed  all  the  timber  thereon.  Stand- 
ing alone  that  constituted  a  proper  reply,  for  it  contro- 
verted the  affirmative  defense  set  up  in  the  answer, 
and  was  not  in  contravention  of  the  code  declaring 
that  any  new  matter,  not  inconsistent  with  the  com- 
plaint, constituting  a  defense  to  the  new  matter  in  the 
answer  may  be  set  up  in  the  reply.  Code  Proc,  §  199. 
A  reply  like  that  we  are  now  considering  was  known  at 
common  law  as  a  new  assignment  and  was  recognized 
as  proper  pleading.  But  when  the  plaintiff*  in  her  so- 
called  second  defense  set  forth  in  eff^ect  that  she  never 
made  the  contract  which  she  admitted  in  the  first,  be- 
cause she  had  not  the  power  or  authority  to  make  it, 
she  assumed  a  position  wholly  inconsistent  with  that 
taken  in  her  first  defense.     We  think,  therefore,  the 
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reply,  or  at  least  that  portion  which  we  have  desig- 
nated as  the  second  defense,  should  have  been  stricken 
out  on  defendants'  motion.  But  this  error  was  in 
effect  cured  by  the  action  of  the  court  in  disregarding 
that  portion  of  the  reply  and  trying  the  case  appar- 
ently upon  the  theory  that  it  was  entirely  irrelevant 
and  immaterial.  The  motion  for  judgment  on  the 
pleadings  was,  we  think,  properly  denied.  If  the  mo- 
tion to  strike  out  the  reply  had  prevailed  the  plaintiff 
would  have  been  entitled,  in  the  discretion  of  the 
court  and  upon  just  terms,  to  file  a  new  pleading.  It 
is  only  in  cases  where  no  reply  whatever  has  been 
filed  to  the  affirmative  matter  in  the  answer  that  judg- 
ment on  the  pleadings  is  authorized  by  the  code,  and 
not  where  a  reply  has  actually  been  filed  and  found  to 
be  insufficient  in  law. 

Plaintiff  has  assigned  several  errors  on  the  findings 
and  conclusions  of  the  court,  and  also  on  the  failure 
of  the  court  to  make  certain  other  findings,  but  the 
latter  objections  cannot  be  here  considered,  for  the 
reason  that  no  requests  for  special  findings  appear  in 
the  record.  The  plaintiff,  however,  predicates  the 
argument  in  her  brief  mainly  and  in  fact  almost  wholly^ 
upon  the  proposition  that  her  contract  of  sale  was 
void  and  that  therefore  she  is  not  estopped  by  it  from 
claiming  the  relief  demanded. 

Several  cases  are  cited  holding  that  infants  and 
married  women  not  sui  juris  are  not  estopped  by  their 
contracts  or  deeds  to  claim  property  sold  and  conveyed 
by  them.  Those  decisions  are  based  upon  the  very 
just  principle  that  it  is  the  duty  of  the  courts  to  pro- 
tect that  class  of  persons  from  the  consequences  of  con- 
tracts and  transactions  which  they  have  no  legal 
capacity  to  make  or  to  enter  into.  One  case  is  cited 
and  confidently  relied  upon  by  plaintiff  in  support  of 
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her  conteution,  in  which  it  was  held  that  an  adminis« 
tratrix  might  enjoin  the  laying  down  and  opening  of 
a  public  road  by  the  county  authorities  over  the  estate 
of  her  intestate,  notwithstanding  the  fact  that  she  as 
such  administratrix  had  previously  consented  that  the 
road  might  be  so  opened.  See  Rvsh  v.  McDermott,  50 
Cal.  471.  The  consent  of  the  administratrix  in  that 
case  was  but  a  bare  license,  without  consideration,  and 
she  had  a  perfect  right,  under  all  of  the  authorities, 
to  revoke  it  and  prevent  the  estate  from  being  taken 
for  the  purposes  and  by  the  method  proposed. 

But,  while  we  are  not  disposed  to  find  fault  with  the 
decisions  in  any  of  the  cases  cited,  and  while  we  con- 
cede that  an  administrator's  sale  without  an  order  of 
the  court  is  void  and  passes  no  title  to  the  thing 
sold  as  against  the  real  owner,  it  does  not  necessarily 
follow  that  an  administrator  or  administratrix  who 
has  made  a  sale  of  property  of  his  or  her  intestate 
without  complying  with  the  provisions  of  law,  can 
successfully  invoke  the  aid  of  the  court  of  equity  to 
annul  it.  The  plaintiff  insists  that,  if  the  principle 
uf  estoppel  be  applied  in  this  case,  it  results  in  making 
an  act  valid  which  the  law  declares  invalid.  But  we 
do  not  think  so.  The  question  is  not  as  to  the  validity 
or  invalidity  of  the  sale,  but  is,  can  the  plaintiff,  after 
having  sold  this  timber  for  a  fair  price  to  the  defend- 
ants who  purchased  it  in  good  faith,  and  after  having 
received  from  them  almost  the  whole  purchase  price 
and  refused  to  receive  the  balance,  and  after  having 
appropriated  the  amount  received  to  the  use  and  bene- 
fit of  herself  and  the  estate,  and  accounted  for  the 
money  so  received  in  her  report  to  the  court,  come  into 
a  court  of  equity  and  rescind  her  sale  and  deprive  the 
defendants  of  the  benefits  thereof  simply  on  the 
ground  that  she  had  no  right  to  make  it  ?     Upon  the 
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plainest  principles  of  equity  and  justice  we  think  she 
ought  not  to  be  permitted  to  do  so.  She  asks  equity 
and  yet  does  not  propose  to  do  equity.  In  other  words, 
she  proposes  to  avoid  her  own  si^e  and  reclaim  a  part 
of  the  property  sold,  without  returning  or  offering  to 
return  a  corresponding  portion  of  the  purchase  price 
which  she  has  received.  This  is  therefore  a  case  in 
which  the  well  known  maxim,  that  ^'  he  who  seeks 
equity  must  do  equity,"  ought  to  be  applied. 

An  act  of  the  legislature  of  Tennessee  declared  all 
sales  by  executors  or  administrators  of  slaves  of  their 
testator  or  intestate,  without  an  order  of  the  circuit  or 
chancery  court  of  the  county,  to  be  void,  and  yet  the 
supreme  court  of  that  state  held,  in  Herron  v.  Marshall^ 
5  Humph.  443  (42  Am.  Dec.  444),  that  an  administra- 
tor who  had  sold  a  slave  contrary  to  the  provisions  of 
the  statute  was  estopped  from  bringing  an  action  to 
recover  the  property  so  sold,  "  upon  the  well-settled 
principle  that  a  man  shall  not  be  permitted  to  set  up 
his  own  illegal  acts  to  vitiate  his  own  contracts;  in 
other  words,"  says  the  court,  "  we  think  that  the  execu- 
tor or  administrator  would,  in  a  suit  against  their 
vendee,  be  estopped  from  saying  that  they  had  vio- 
lated the  statute  in  selling  the  negro." 

In  Bragg  v.  Masaie^s  AdmW,  38  Ala.  89  (79  Am.  Dec. 
82),  the  court  decided  that  a  private  sale  by  an  admin- 
istrator of  a  slave  of  his  intestate  estopped  him  from 
recovering  the  slave,  and  that  after  the  sale  had  been 
completed  by  delivery,  and  the  slave  had  again  come 
into  the  possession  of  the  administrator,  the  latter 
could  not  interpose  the  invalidity  of  the  sale  as  a  de- 
fense in  an  action  against  him  by  the  vendee  for  pos- 
session. 

And  in  Schouler  on  Executors  and  Administrators, 
(2d  ed.),  §360,  it  is  said  that  a  legal  representative 
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cannot  avoid  his  own  sale  or  pledge  though  guilty  of 
a  breach  of  trust  in  making  it. 

The  principle  announced  in  these  authorities  is  also 
fully  applicable  to  the  case  at  bar,  and  we  think  the 
court  was  right  in  holding  that  the  plaintiff  could  not 
be  heard  to  say,  in  order  to  avoid  the  sale,  that  she 
violated  the  statute  in  making  it.  Indeed,  a  court  of 
equity,  under  such  circumstances  as  are  disclosed  in 
this  case,  would  not  permit  even  the  heirs  of  the  in- 
testate to  recover  the  property  sold  without  refunding 
the  proceeds  of  the  sale  to  the  purchasers.  Valleys 
Heirs  v.  Fleming's  Heirs,  29  Mo.  152  (77  Am.  Dec.  557); 
Freeman,  Void  Judicial  Sales  (2d  ed.),  §53. 

It  is  claimed,  however,  by  the  plaintiff  that  the  con- 
tract under  consideration  was  at  most  a  mere  license 
to  cut  and  remove  timber,  and  that  she  had  a  right  to 
revoke,  and,  by  instituting  this  action,  did  revoke  it. 
But  it  is  a  sufficient  answer  to  this  proposition  to  ob- 
serve that  in  our  opinion  the  same  principle  which 
estops  her  from  setting  up  a  void  sale,  prevents  her 
from  taking  advantage  of  an  invalid  license,  as  she 
had  no  more  power  or  authority  to  grant  a  license  to 
remove  timber  than  she  had  to  make  a  sale  of  it. 

Objection  is  made  to  the  ruling  of  the  court  as  to 
the  ownership  of  the  note  given  by  defendants  to 
plaintiff,  and  as  to  the  adjustment  of  the  costs.  But 
we  think  the  finding  that  the  note  was  owned  by  the 
bank,  if  material,  is  sustained  by  the  evidence,  and 
the  ruling  as  to  the  costs  constitutes  no  sufficient 
ground  for  a  reversal  of  the  judgment,  as  it  was  in  ac- 
cordance with  the  equities  of  the  case. 

We  fail  to  find  any  substantial  error  either  in  the 
findings  of  fact  or  conclusions  of  the  court,  and  the 
judgment  is  therefore  affirmed  at  the  costs  of  the 
plaintiff,  and  the  defendants  will  have  as  much  time 
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after  the  remittitur  is  sent  down  in  which  to  cut  and 
remove  the  timber  to  which  they  are  entitled  under 
the  terms  of  the  sale  and  the  decree  as  they  would 
have  had  if  this  action  had  not  been  instituted. 
HoYT,  C.  J.,  and  Dunbar  and  Gordon,  JJ.,  concur- 

Per  Curiam. — In  the  opinion  heretofore  filed  in  this 
case,  ante,  p.  107,  it  was  said  that  '<  the  defendants  will 
have  as  much  time  after  the  remittitur  is  sent  down  in 
which  to  cut  and  remove  the  timber  to  which  they  are 
entitled  under  the  terms  of  sale  and  the  decree  as  they 
would  have  had  if  this  action  had  not  been  instituted." 
And  the  defendants  now  move  this  court  to  add  thereto 
the  following:  '^That  such  time  be  given  during  the 
year  1897,  covering  the  same  months  of  the  year,  that 
these  defendants  would  have  had  during  the  year  1895 
had  not  this  suit  been  instituted." 

This  motion  is  accompanied  by  affidavits  showing 
that  it  is  impracticable  to  cut  and  remove  timber  at  or 
near  Nookachamps  creek  and  Blarney  lake  during  the 
winter  months,  owing  to  excessive  rain  fall.  If  this 
fact  had  been  brought  to  our  attention  before  the  opin- 
ion was  prepared,  the  order  requested  would  have  been 
included  therein;  and  as  the  request  seems  reasonable 
and  proper  under  the  circumstances,  and  as  we  are 
unable  to  perceive  how  the  plaintiff  can  be  in  any  wise 
injured  by  granting  it  at  this  time,  the  motion  is 
hereby  granted  and  the  defendants  are  given  the  same 
time  during  the  year  1897,  and  including  the  same 
months  of  the  year,  that  they  would  have  had  during 
the  year  1895  had  not  this  suit  been  instituted. 


STATE  V.  CARTER.  121 


Jaly,  1896.]  SylUbus. 


[No.  2077.    Decided  July  7, 1896.] 

The  State  of  Washington,  Respondent,  v.  Joseph 
Carter,  Appellant, 

HOMICIDE  —  IMBTBUCTIONB  — BELF-DBFBMBB  —  APPARENT      DANGKB  — 
DUTY  OF  AB8AULTBD  TO  RBTRBAT  —  CRBDIBXLITT  OF  WITNBBB. 

The  fact  that  the  coart  ezplaina  to  the  jury  the  nature  and 
l^^l  effect  of  defendant'B  plea  is  not  open  to  the  objection  that  it  Ib 
a  jadicial  comment  on  the  facts  instead  of  the  law. 

The  fact  that  the  court  charges  the  jury  in  one  place  in  its  in- 
Btractions  that  the  defendant  claimB  the  homicide  was  in  self- 
defense  on  the  part  of  defendant,  '*to  prevent  death  to  himself 
or  serions  bodily  injury,"  is  not  prejudicial  when  other  parts  of  the 
instructions  make  it  clear  that  the  defendant  had  the  right  to  act 
open  apparent,  as  distinguished  from  actual,  danger. 

Where  the  court  in  the  course  of  a  charge  to  the  jury  states 
plainly  and  emphatically  that  the  defendant  might  invoke  the  law 
of  sell-defense  to  protect  his  life  or  person  from  great  '*  bodily 
harm,"  it  is  not  prejudicial  error  to  also  charge  that  "there  can  be 
no  successful  setting  up  of  self-defense  by  a  defendant  unless  .  .  . 
to  save  his  own  life  or  his  person  from  dreadful  harm  or  severe 
calamity." 

While  an  instruction,  in  a  case  of  homicide,  may  be  so  inapt  as  to 
imply  that  it  was  the  duty  of  defendant  to  have  retreated  when 
assaulted,  unless  it  would  have  been  more  hazardous  to  have  done 
80,  it  can  not  be  held  prejudicial  when  the  jury  are  also  charged 
"that  a  person  being  where  he  had  a  right  to  be  and  without  fault 
is  violently  assaulted,  may,  without  retreating,  repel  force  by 
.force." 

A  charge  to  the  jury  that  they  are  warranted  in  disregarding 
the  testimony  of  any  witness  if  they  believe  that  he  has  wilfully 
testified  falsely  to  any  matter  is  not  prejudicial,  when  the  error  of 
the  court  in  not  stating  that  the  falsity  should  be  in  a  material  mat- 
ter was  not  raised  by  the  exception  taken,  nor  the  court's  attention 
called  to  the  inadvertence  at  the  time. 

Appeal  from  Superior  Court,  King  County.  —  Hon. 
Carroll  B.  Graves,  Judge.     Affirmed. 

Brady  &  Oay,  and  McBride  Bros,,  for  appellant. 
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A,  W.  HastiCf  Prosecuting  Attorney,  and  J.  H 
Ronald,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J.  —  The  appellant  was  convicted  in  the 
superior  court  of  King  county  of  the  crime  of  man- 
slaughter, and  sentenced  to  imprisonment  in  the 
state  penitentiary  at  Walla  Walla  for  a  period  of  ten 
years,  from  which  judgment  and  sentence  he  has 
appealed. 

The  information  upon  which  he  was  tried  charged 
him  with  the  murder  of  one  Cha^:les  D.  Ling.  The 
deceased  —  a  Chinaman  —  was  cook,  and  the  appel- 
lant was  a  deck  hand  on  the  steamer  Idaho,  plying 
between  the  city  of  Seattle  and  down  sound  ports. 
It  appears  from  the  record  that  the  appellant  com- 
plained of  the  quality  of  the  coffee  served  by  the 
deceased  at  the  mess  table  on  the  morning  of  the 
fatal  encounter.  Angry  words  ensued  and  the  appel- 
lant left  the  table  and  went  toward  the  galley  (within 
which  the  deceased  was  stationed),  with  the  inten- 
tion, as  appellant  says,  of  securing  his  hat  which  he 
had  left  near  the  galley  door,  and  entering  complaint 
with  the  master  of  the  boat  against  the  cook.  The  state's 
theory,  however,  is  that  his  object  was  to  assault  the 
deceased.  It  seems  that  the  parties  came  together 
just  within  the  galley  door  at  a  point  where  they 
could  not  be  seen  by  other  employees  then  breakfast- 
ing. The  affray  terminated  in  the  death  of  the 
deceased,  resulting  from  a  wound  inflicted  upon  him 
with  a  butcher  knife  in  the  hands  of  appellant. 

The  errors  relied  upon  for  reversal  are,  first,  that 
the  evidence  is  insufficient  to  justify  the  verdict,  and 
second,  that  the  court  erred  in  its  charge  to  the  jury. 

1.  We   have   examined  the   record    carefully   and 
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think  that  the  verdict  is  not  without  sufficient  legal 
evidence  to  support  it.  It  accords  with  the  theory  of 
the  state  and  there  was  abundant  testimony  advanced 
in  support  of  that  theory. 

2.  It  is  alleged  by  counsel  for  appellant  that  the 
court  erred  in  giving  the  following  instruction  : 

''The  defendant  invokes  the  law  of  self-defense 
and  claims  that  said  killing  was  done  necessarily  and 
in  the  necessary  defense  of  his  person  or  to  prevent 
death  to  himself  or  serious  bodily  injury  on  the  part 
of  the  deceased." 

The  objection  is  that  it  is  an  "  insttuction  upon  the 
facts  instead  of  the  law."  Also  that  it  is  in  conflict 
with  that  part  of  the  charge  "  that  only  holds  the  de- 
fendant responsible  for  apparent  danger." 

We  think  neither  of  these  objections  is  well  taken. 
We  think  there  was  no  impropriety  in  the  court's  ex- 
plaining to  the  jury  the  nature  and  legal  effect  of  de- 
fendant's plea;  and  the  latter  portion  of  the  instruction 
must  be  considered  in  the  light  of  the  entire  charge, 
and  when  so  considered  it  is  plain  that  the  jury  were 
given  to  understand  that  it  was  the  right  of  the  de- 
fendant to  act  upon  the  "  apparent,"  as  distinguished 
from  the  "actual"  danger.  In  fact,  the  court  ex- 
pressly charged  that  — 

"A  person  need  not  be  in  actual  imminent  peril  of 
his  life  or  great  bodily  harm  before  he  may  defend 
himself.  It  is  sufficient  if  in  good  faith  he  has 
a  reasonable  belief  from  the  facts,  as  they  appear  to  him 
at  the  time,  that  he  is  in  imminent  danger;  if  he 
honestly  believes  such  to  be  the  case  then  he  had  a 
right  to  act  in  self-defense." 

Further  : 

"The  term  ' apparent  danger' is  to  be  understood 
as  meaning  not  apparent  danger  in  fact,  but  apparent 
danger  as  to  defendant's  comprehension;  that  is,  did 
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the  defendant  believe  there  was  an  apparent  danger 
of  being  killed  or  of  great  bodily  harm  being  inflicted 
upon  his  person  at  the  time  of  the  alleged  stabbing.'^ 

3.  Complaint  is  also  made  that  the  court  erred  in 
the  following  charge  : 

"There  can  be  no  successful  setting  up  of  self-de- 
fense  by  a  defendant  unless  Ihe  taking  of  his  adver- 
sary's life  is  the  only  reasonable  resort  of  the  party  to 
save  his  own  life  or  his  person  from  dreadful  harm  or 
severe  calamity,  felonious  in  its  character." 

It  would  have  been  better  had  the  court  not  used 
the  word  "dreadful,"  but  we  do  not  think  that  its  use 
was  prejudicial  to  the  defendant.  The  court  had 
already  twice  told  the  jury  that  the  defendant  might 
invoke  the  law  of  self-defense  to  protect  his  life  or 
person  from  great  "bodily  harm,"  and  this  was  em- 
phatically stated  to  the  jury  at  several  subsequent 
points  in  the  instructions. 

4.  Another  portion  of  the  charge  complained  of  is 
as  follows: 

"  Where  a  man  without  fault  on  his  part  is  suddenly 
and  violently  assaulted  under  such  circumstances 
as  to  induce  in  his  mind  an  honest  and  reasonable 
ground  of  apprehension  that  he  is  in  danger  of  life  or 
limb,  and  the  assault  is  of  such  fierceness  as  to  make  an 
attempted  retreat  even  more  hazardous,  he  may  at  once 
use  necessary  force  to  prevent  the  threatened  blow." 

It  is  contended  that  this  was  in  effect  telling  the 
jury  that  it  was  the  duty  of  the  appellant  to  have  re- 
treated unless  it  would  have  been  more  hazardous  to 
have  done  so.  The  instruction  was  inapt,  and  in  a 
sense  misleading,  and  if  it  stood  alone  we  would  not 
hesitate,  upon  the  authority  of  State  v.  Cushing^  14 
Wash.  527  (45  Pac.  145),  to  condemn  it,  but  in  this 
connection,  and  upon  the  subject  of  retreat,  the  court 
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expressly  told  the  jury  that  "  where  one  is  assaulted 
in  a  place  where  he  has  a  right  to  be  he  does  not  need 
to  retreat  or  run,  but  may  stand  his  ground  and  defend 
himself  even  to  the  extent  of  tdking  human  life/'  and  in 
a  later  part  of  the  charge  the  court  again  adverts  to 
the  subject,  saying  ^*  that  a  person  being  where  he  had 
a  right  to  be  and  without  fault  is  violently  assaulted, 
may,  without  retreating,  repel  force  by  force." 

Nothing  is  better  settled  than  that  the  meaning 
and  force  of  instructions  are  not  to  be  determined  by 
selecting  detached  portions  of  the  charge,  but  all  that 
is  said  upon  a  particular  subject  must  be  considered, 
and  the  application  of  this  rule  to  the  charge  now 
under  consideration  does  no  violence  to  the  rule  per- 
taining to  inconsistent  instructions. 

5.  It  is  also  claimed  that  the  court  erred  in  charg- 
ing as  follows: 

"I  charge  you,  gentlemen,  that  you  will  be  slow  to 
believe  that  any  witness  has  wilfully  testified  falsely, 
but  if  you  believe  that  any  witness  in  this  case  has 
wilfully  testified  falsely  to  any  matter,  then  you  are 
at  liberty  to  disregard  his  testimony  entirely  except 
in  so  far  as  the  same  may  be  corroborated  by  other 
credible  testimony  in  the  case." 

This  instruction  was  technically  incorrect  in  that 
it  omits  the  word  ''material,"  but  we  do  not  think 
that  the  error  is  of  sufficient  gravity  to  warrant  a 
reversal  of  the  judgment.  It  was  clearly  a  mere  inad- 
vertence, and  the  attention  of  the  trial  court  should 
have  been  called  to  it'  at  the  time;  but  this  was  not 
done.  Neither  was  the  character  of  the  exception 
such  as  to  indicate  the  error  relied  upon. 

Other  errors  predicated  upon  the  charge  have  been 
considered  but  we  deem  none  of  them  of  enough  im- 
portance  to  require  particular  notice.  A  careful  con- 
sideration  of  the  entire  charge  satisfies  us  that  it  was. 
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in  every  phase  of  the  case,  fair  to  the  defendant,  and 
did  not  prejudice  any  substantial  right  to  which  the 
law  entitled  him.  It  follows  that  the  judgment  and 
sentence  must  be  affirmed. 

HoYT,  C.  J.,  and  Dunbar,  Anders  and  Scott,  JJ., 
concur. 


[No  2146.    Decided  July  8,  1896.] 

National  Bank  of  Commerce  of  Seattle,  Respond- 
enty  V.  Seattle  Pickle  and  Vinegar  Works,  Ap- 
pellanL 

TBIAL  —  EXCEPTIONS  TO  FINDINGS  —  WHEN  TAKEN  —  POWER  OF  COURT 
TO  EXTEND  TIME. 

Where  exceptions  to  findings  of  fact  and  conclusions  of  law  are 
not  taken  within  five  da3rs  after  their  filing,  as  required  by  Laws 
1893,  p.  112,  §3,  they  are  insufiicient  to  secure  a  review  in  the 
appellate  court  of  the  evidence  upon  which  they  are  based. 

The  act  of  March  15, 1893  (Laws  1893,  p.  416,  $24),  providing 
that  *'  the  court  may  enlarge  or  extend  the  time,  for  good  cause 
shown,  within  which  by  statute  any  act  is  to  be  done,  proceeding 
had  or  taken,  notice  of  paper  filed  or  served,  or  may  .  .  .  permit 
the  same  to  be  done  or  supplied  after  the  time^  therefor  has  ex- 
pired," does  not  relate  to  nor  govern  proceedings  subsequent  to  the 
entry  of  judgment,  as  the  title  of  the  act  indicates  that  it  is  merely 
"  An  act  to  provide  for  the  manner  of  commencing  civil  actions  in 
the  superior  courts,  and  bringing  the  same  to  trial. '* 

Appeal  from  Superior  Court,  King  County. — Hon. 
Richard  Osborn,  Judge.     Appeal  dismissed. 

Joslin,  Denny  ic  Bailey,  for  appellant. 
Elder  &  Harger,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — Upon  the  trial  of  this  cause  in  the 
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court  below  a  jury  was  expressly  waived,  and  judg- 
ment was  entered  in  favor  of  the  respondent,  (plaintiff 
below,)  on  July  10,  1895,  upon  findings  of  fact  and 
conclusions  of  law  duly  made  and  filed.  Thereafter  a 
motion  for  a  new  trial  was  made  and  overruled.  On 
October  5, 1895,  the  appellant  procured  an  order  from 
the  trial  court  permitting  exceptions  to  the  findings  of 
fact  and  conclusions  of  law  to  be  entered,  and  there- 
after, on  October  9,  1895,  exceptions  to  the  findings 
were  made  and  filed. 

A  motion  has  been  made  in  this  court  to  strike  the 
exceptions  and  to  affirm  the  judgment  for  the  reason 
that  exceptions  were  not  tftken  within  the  time  pre- 
scribed by  law.  Section  3  of  the  act  of  March  8, 1893, 
(Laws  1893,  p.  112),  requires  exceptions  to  the  find- 
ings of  fact  or  conclusions  of  law  to  be  taken  within 
five  days  after  the  filing  of  the  same.  And  we  have 
held  that  we  could  not  review  the  evidence  in  the  ab- 
sence of  such  exceptions.  Rice  v.  Stevens,  9  Wash. 
298  (37  Pac.  440);  Irwin  v.  Olympia  Waterworks,  12 
Wash.  112  (40  Pac.  637). 

Appellant  relies  upon  §  24  of  the  act  of  March  15, 
1893,  (Laws,  p.  415)  which  provides  that: 

*'  The  court  may  enlarge  or  extend  the  time,  for 
good  cause  shown,  within  which  by  statute  any  act  is 
to  be  done,  proceeding  had  or  taken,  notice  of  paper 
filed  or  served,  or  may,  on  such  terms  as  are  just,  per- 
mit the  same  to  be  done  or  supplied  after  the  time  ^ 
therefor  has  expired." 

But  we  do  not  think  that  section  is  applicable  to  the 
question  here  presented.  The  act  of  which  that  sec- 
tion is  a  part  is  entitled, 

"An  Act  to  provide  for  the  manner* of  commencing 
civil  actions  in  the  superior  courts,  and  bringing  the 
iame  to  trial," 
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and  obviously  does  not  relate  to  nor  govern  proceedings 
subsequent  to  the  entry  of  judgment.  Section  3  of 
the  act  of  March  8,  on  the  other  hand,  is  specific  and 
fixes  the  time  within  which  the  exceptions  must  be 
taken. 

We  think  it  clear  that  the  motion  to  strike  the  ex- 
ceptions should  prevail,  and  as  nothing  remains  of 
record  to  be  considered,  the  judgment  appealed  from 
will  be  afiirmed. 

HoYT,  C.  J.,  and  Anders,  Scott  and  Dunbar,  JJ., 
concur. 


lNo.2184.    Decided  July  8, 1896.] 

C.  S.  Moody,  Appellant,  v.  C.  J.   Noybs  et  al.,  Re- 
spondents. 

TRUBTB  —  POWERS    OP    TBUBTRB    HOLDING    LEGAL    TITLE  —  ESTOPPEL  — 
EQUITY  —  ENFOBCEMENT  OP  LIBMB. 

The  authority  of  a  trustee  to  deal  with  real  property,  the  legal 
title  of  which  has  been  vested  in  him  by  the  cestui  que  frtuf,  cannot 
be  questioned  by  third  parties  dealing  with  him,  so  long  as  such 
authority  is  not  denied  by  the  cestui  que  trust. 

Where  timber  has  been  cut  from  land  under  authority  of  a 

license  granted  by  an  agent,  the  licensee  and  his  assigns  are 

estopped  to  deny  the  authority  of  the  agent  to  execute  the  license. 

,         Contracts  made  by  the  trustee  of  a  corporation  may  be  enforced 

by  it  in  its  own  name. 

A  lien  by  contract  is  enforcible  in  equity,  although  the  contract 
does  not  amount  to  a  legal  mortgage. 

Where  the  object  of  an  action  is  to  have  the  interest  of  the  de- 
fendant established  and  the  priorities  adjusted  as  between  plaintiff 
a&id  defendant,  plaintiff  cannot  complain  that  defendant,  although 
holding  nothing  more  than  a  lien  interest  in  the  property,  is 
awarded  the  priority  of  lien,  when  the  evidence  sustains  such  a 
finding. 


MOODY  V.  NO  YES.  129 


Joly,  1896.]  Ancument  of  Ck>un8el. 


Appeal  from  Superior  Court,  Skagit  County.  — Hon. 
Henry  McBride,  Judge.     Affirmed. 

Million  &  Houaer^  for  appellant. 
Condon  &  Wright,  for  respondent,  Puget  Mill  Com- 
pany. 

Conceding  for  the  moment  that  this  respondent 
never  had  more  than  a  lien  interest  in  the  property 
in  question  as  security  for  a  debt,  yet  it  is  entitled  to 
have  the  court  establish  its  interest  and  adjust  the 
priorities  between  appellant  and  respondent.  In  so 
doing,  the  court  will  but  decide  an  issue  proposed  by 
the  appellant  himself  in  his  complaint.  If  this  re- 
spondent has  an  equitable  lien  upon  the  property  in 
question,  a  court  of  equity  will  enforce  such  a  lien 
against  one  intermeddling  with  the  mortgaged  prop- 
erty. Wetzel  V.  Webb,  33  Pac.  1105;  Taylor  v.  F elder, 
23  S.  W.  480;  First  National  Bank  v.  Sproull,  16  South. 
879;  Sibley  v.  Ross,  50  N.  W.  379. 

If  it  shall  be  held  that  Noyes  cut  the  timber  under 
the  authority  of  the  Ledger  license,  then  Noyes  and 
Moody,  as  well  as  Ledger  and  all  his  privies  are 
estopped  from  denying  Walker's  authority  to  execute 
the  license  and  his  ownership  of  the  premises.  For 
Moody  cannot  at  once  claim  the  benefit  of  the  Ledger 
license  and  repudiate  its  obligations.  Hall  v.  Solomon, 
23  Atl.  876;  Waco  Bridge  Co.  v.  City  of  Waco,  20  S.  W. 
137;  Glynn  v.  George,  20  N.  H.  114;  Hamilton,  etc.,  Co. 
V.  Cincinnati,  etc.  R.  R.  Co..  29  Ohio  St.  341;  Bigelow, 
Estoppel,  (5th  ed.),  542. 

Parties  may  by  contract  create  a  lien  enforcible  in 
equity,  though  the  transaction  does  not  amount  to  a 
legal  mortgage.  Wood  v.  Holly  Mfg.  Co.,  13  South. 
948;  1  Jones',  Liens,  ch.   2.     An  owner  of  laYid  who 
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licenses  another  to  come  on  his  land  and  cut  timber 
to  be  paid  for  at  an  agreed  price,  can  by  the  terms  of 
his  license  retain  a  lien.  Sawyer  v.  Fishery  32  Me.  28; 
Prentiss  v.  Roberts,  49  Me.  127.  Similarly  a  landlord 
can  in  a  lease  reserve  a  lien  for  rent  upon  the  crops 
to  be  thereafter  planted.    Sunol  v.  MoUoy^  63  Cat.  369. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  court  in  this  case  found  that  on 
the  4th  day  of  October,  1892,  the  defendant  Noyes 
executed  a  chattel  mortgage  for  a  valuable  considera- 
tion to  the  appellant  Moody  upon  the  logs  which  are 
the  subject  of  this  controversy,  that  the  chattel  mort- 
gage was  duly  verified,  acknowledged  and  recorded ;  that 
one  Cyrus  Walker  was,  and  since  has  been,  the  owner 
in  fee  simple  and  of  record,  in  trust  for  the  Puget 
Mill  Company,  respondents  herein,  of  the  land  from 
which  the  logs  were  cut,  and  that  upon  the  said  5th 
day  of  June,  1889,  while  the  said  real  estate  was  thus 
owned  by  the  said  Cyrus  Walker  and  the  Puget  Mill 
Company,  said  Cyrus  Walker,  for  himself,  and  as 
agent  of  said  Puget  Mill  Company, — he  being  duly 
authorized  to  act  in  the  premises, — executed  to  one 
Frank  Ledger  a  license  to  cut  and  haul  timber  from 
the  said  above  described  land,  and  the  said  Frank 
Ledger  in  consideration  thereof,  for  himself,  his  heirs 
and  assigns,  agreed  to  pay  to  the  said  Cyrus  Walker 
as  agent  as  aforesaid  by  way  of  stumpage  for  such 
timber  the  sum  of  $1.50  per  thousand  feet,  board 
measure,  for  all  logs  so  cut  and  hauled,  and  in  the 
said  license  it  was  expressly  agreed  that  the  said 
Cyrus  Walker  should  have  a  lien  upon  all  logs  and 
timber  cut  upon  said  premises  under  the  said  license 
to  secure  the  sum  of  $1.50  per  thousand  feet  reserved 
for  stumpage  as  aforesaid;  that  the  said  license  was 
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duly  acknowledged  and  recorded  upon  the  6th  day  of 
July,  1889;  that  the  said  Ledger  subsequently  to  the 
5th  day  of  June,  1889,  and  prior  to  the  said  20th  day 
of  September,  1892,  transferred  and  assigned  to  the 
said  C.  J.  Noyes  all  his  right  and  interest  in  the  said 
license;  that  the  said  Noyes  under  and  by  virtue  of 
the  said  license  and  assignment  thereof,  entered  upon 
the  land  therein  described  in  September,  1892,  and 
cut  therefrom  the  logs  in  controversy,  and  thereby 
became  the  owner  of  such  logs,  subject  only  to  the 
lien  reserved  in  the  license  above  described.  Many 
other  findings  were  made  by  the  court,  but  we  think 
a  recital  of  these  suflScient  for  the  purposes  of  this 
opinion. 

An  action  was  brought  by  the  appellant  to  foreclose 
this  chattel  mortgage,  Noyes  defaulted,  and  the  court 
entered  a  decree  granting  judgment  in  favor  of  the 
appellant  against  Noyes  for  the  amount  asked  for, 
but  subjecting  their  lien  to  the  lien  of  the  respond- 
ents, viz.,  the  sum  of  $1.50  per  thousand  feet,  and 
from  this  judgment  appeal  is  taken. 

Briefs,  somewhat  elaborate,  have  been  prepared  by 
counsel  in  this  case,  but  we  think  the  contention  of 
the  appellant  cannot  be  sustained.  The  findings  of 
the  court  are  sustained  by  the  testimony,  and  in  our 
judgment  the  findings  of  facts  sustain  the  law  an- 
nounced by  the  court. 

The  respondent,  together  with  Walker  as  its  trus- 
tee, having  a  legal  title,  could  deal  with  the  premises 
as  the  legal  owner,  subject  to  be  called  to  account 
only  in  a  matter  concerning  the  cestui  que  trust,  and 
it  could  maintain  an  action  in  its  own  name  in  any 
matter  affecting  the  trust  property.  By  investing 
Walker  with  the  legal  title,  as  shown  by  the  pleadings 
and  the  testimony,  they  created  him  their  agent,  and 
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third  parties,  especially  where  notice  is  given  of  the 
action  of  the  agent  by  record,  as  in  this  case,  cannot 
question  his  authority  so  long  as  it  is  not  denied  by 
the  cestui  que  triisL 

We  are  also  inclined  to  think  from  the  record  that 
Noyes  cut  the  timber  under  the  authority  of  the 
Ledger  license,  consequently  Noyes,  Moody  and  Led- 
ger  are  estopped  from  denying  Walker's  authority  to 
execute  the  license.  We  have  examined  the  authori- 
ties cited  by  appellant  under  paragraph  one  of  his 
brief,  but  do  not  think  that  they  are  in  point.  So  far 
as  the  right  of  lien  in  the  respondents  is  concerned  in 
this  case,  this  was  a  lien  by  contract,  and  was  enforci- 
ble  in  equity  although  the  contract  did  not  amount  to 
a  legal  mortgage.     See  1  Jones  on  Liens,  §  27  et  seq. 

Biit  even  if  it  be  conceded  that  the  respondent  had 
nothing  more  than  a  lien  interest  in  the  property,  he 
is  entitled  to  have  the  interest  established  and  the 
priorities  adjusted:  that  was  the  object  the  appellant 
had  in  bringing  it  into  court,  and  the  deciding  of  this 
issue  and  establishing  the  priorities  was  in  response 
to  appellant's  demand.  It  is  an  equitable  proceeding; 
the  parties  in  interest  were  before  the  court;  the  prior- 
ities were  adjusted  under  competent  testimony;  and  it 
seems  to  us  in  accordance  with  the  right,  as  the 
facts  were  portrayed  by  the  testimony. 

The  judgment  will,  therefore,  in  all  things  be  af- 
firmed. 

HoYT,  C.  J.,  and  Anders,  Gordon  and  Scott,  JJ., 
concur. 
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[No.  2015.    Decided  July  9.  1806.] 

Tacoma  Land  Company,  Appellantf  v.  City  of  Tacoma 
et  a{.,  Respondents, 

MCXICIPAL      CORPOBATION8 — BTREET    IMPROVEMENTS  —  ESTOPPEL      OF 
PROPERTY  OWNER. 

Although  the  resolution  of  the  city  council  authorizing  a  street 
improvement,  and  the  notice  given  thereof,  may  be  illegal,  a 
property  owner  is  estopped  from  raising  objection  thereto,  when, 
subsequent  to  such  resolution  and  notice,  he  had  executed  a  release 
of  damages  and  signed  the  petition  for  the  proposed  improvement 
and  requested  the  city  to  go  on  with  the  work  and  assess  his  prop- 
erty. 

Appeal  from  Superior  Court,  Pierce  County. — Hon 
John  C.  Stallcup,  Judge.     Affirmed. 

TiUotson  &  Milligan,  for  appellant. 
James   Wickersham^  Stacy  W.  Qibhs,  R.  B.  Lehman, 
B,  F.  HeustoUy  and  T.  W,  Hammond,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — After  the  resolution  was  passed  and 
notice  given  to  grade  the  street  in  controversy, 
which,  under  the  case  of  Buckley  v.  Tacoma,  9  Wash. 
269  (37  Pac.  446),  must  be  conceded  to  have  been 
illegal,  the  appellant  executed  a  release  of  damages 
and  signed  the  petition  for  the  improvement  and  re- 
quested the  city  to  go  on  with  the  work  and  assess  its 
property. 

Briefs  have  been  prepared  with  great  care  and  at 
considerable  length  by  all  the  parties  to  this  case,  but 
it  seems  to  us  that,  under  the  authority  of  Barlow  v. 
Tacoma,  12  Wash.  32  (40  Pac.  382);  Travis  v.  Ward, 
2  Wash.  30  (25  Pac.  908);  and  Wingate  v.  Tacoma,  13 
Wash.  603  (43  Pac.  874),  the  appellant  is  absolutely 
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estopped  from  raising  any  objection  to  the  legality  of 
this  assessment,  and  the  judgment  will  therefore  be 
affirmed. 

HoYT,  C.  J.,  and  Anders,  Gordon  and  Scott,  JJ., 
concur. 


fNo.  2169.    Decided  Julj  9, 1896.] 

Frank   Burns,  Jr.,  ei  aJ.,  Appellants,  v.  James   H. 
WooLERY,  Sheriff,  et  aL,  Respondents. 

TBIAL  OP  RIGHT  TO  PROPERTY  —  FRAUDULENT  CONVEYANCE — QUESTION 

FOR  JURY. 

Plaintiff  is  not  entitled  to  a  directed  verdict  in  his  iavor,  upon  a 
trial  of  the  right  of  ownership  to  property,  attached  as  the  property 
of  another,  hut  which  was  claimed  by  plaintiff  under  a  bill  of  sale, 
when  there  is  any  testimony  tending  to  show  that  the  transfer  to 
plaintiff  was  made  with  intent  to  hinder,  delay  or  defraud  creditors. 

Appeal  from  Superior  Court,  King  County. —  Hon. 
Richard  Osborn,  Judge.     Affirmed. 

Action  involving  claim  of  the  plaintiff,  Burns,  to 
800,000  brick  levied  upon  by  the  sheriff  of  Kiiig 
county  under  a  writ  of  attachment  in  a  cause  wherein 
the  respondents  Konnerup  and  Nagorsen  were  plain- 
tiffs and  the  Wayne  Brick  &  Tile  Company  was  de- 
fendant. A  bill  of  sale  having  been  made  to  Burns  he 
filed  with  the  sheriff  his  affidavit  of  ownership  and 
executed  the  statutory  bond  entitling  him  to  the  pos* 
session  of  the  brick.  Upon  a  trial  of  the  right  of 
ownership,  verdict  and  judgment  were  rendered  for 
defendants. 

Donworth  &  Howe,  for  appellants. 
Richxird  Winsor,  and  George  E.  Morris,  for  respond- 
ents. 
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Per  Curiam, — The  first  error  assigned  by  the  plain- 
tiff is  the  action  of  the  superior  court  in  refusing  to 
instruct  the  jury  to  find  for  plaintiff  as  requested 
by  the  plaintiff.  An  examination  of  the  testimony 
in  this  case  does  not  convince  us  that  the  undis- 
puted evidence  showed  the  title  to  the  property  or 
'  the  right  to  its  possession  in  the  plaintiff,  but 
that  there  was  sufficient  evidence  to  go  to  the  jury 
upon  the  question  of  whether  the  bill  of  sale  was 
made  with  intent  to  hinder,  delay  or  defraud  creditors. 
While  it  is  true  in  some  cases  that  whether  fraud  has 
been  committed  becomes  a  question  of  law,  yet,  under 
all  the  circumstances  of  this  case,  we  think  there  was 
sufficient  testimony  concerning  fraud  in  the  trans- 
actions alleged,  which  were  purely  questions  of  fact 
for  the  consideration  of  the  jury,  and  that  the  court 
would  not  have  been  warranted  in  withdrawing  the 
case  from  the  jury  or  in  giving  the  instruction  asked 
for  by  the  plaintiff. 

The  next  two  assignments  of  error  are  in  regard  to 
the  instructions  given  by  the  court,  and  without  speci- 
ally reviewing  them  we  think  the  instructions  as  a 
whole  were  correct,  and  that  nothing  contained  in 
them  in  any  particular  had  a  tendency  to  mislead  the 
jury. 

The  fourth  alleged  error  is  that  the  judgment  was 
too  large.  Under  the  rule  announced  by  this  court  in 
Union  Savings  Bank  and  Trust  Co.  v.  Gelbach,  8  Wash. 
497  (36  Pac.  467),  this  contention  cannot  be  sustained. 

The  judgment  is  affirmed. 

HoYT,  C.  J. — I  do  not  agree  to  this  opinion. 
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[No.  2197.    Decided  July  9.  1896.] 

John  Graden  et  aL,  Appellants,  v.  A.  S.  Turner,  Re- 

spondent 

BXBCUTION — LBV r  AND   8ALK  —  INDIVIDUAL   INTEREST  IN  PABTKER8HIP 

PROPEBTT. 

Under  Code  Proc.,  §  802,  providing  that  when  a  defendant  owns 
personal  proi)erty  jointly  or  in  copartnership  with  any  other  per- 
son, and  the  interest  cannot  be  separately  attached,  the  sheriff  shall 
take  possession  of  the  property,  onless  bond  be  given,  and  shall 
proceed  to  sell  the  interest  of  defendant,  the  sheriff,  or,  in  proceed- 
ings in  a  justice's  Court,  the  constable,  is  aathorized  to  levy  execu- 
tion upon  partnership  property  to  satisfy  a  judgment  against  an 
individual  partner. 

Appeal  from  Superior  Court,  Snohomish  County.  — 
Hon*.  John  C.  Dknney,  Judge.    Affirmed. 

Coleman  &  Hart,  for  appellants. 
Bell  &  Austin,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J.  —  The  appellants  were  co-partners,  and 
were  lawfully  in  the  possession  of  a  certain  lot  of  saw- 
logs,  when  the  respondent,  as  constable,  and  by  virtue 
of  executions  against  the  property  of  one  of  the  appel- 
lants, Adolph  Plate,  a  member  of  said  firm,  levied 
upon  all  of  Plate's  interest  in  said  sawlogs  and  took 
them  into  his  possession  for  the  purpose  of  selling 
said  interest  to  satisfy  the  executions  which  he  held. 
After  the  taking,  appellants  demanded  the  return  of 
the  logs  from  respondent,  which,  being  refused,  they 
brought  this  action  of  claim  and  delivery  to  recover 
possession  of  them.  They  gave  the  bond  pro- 
vided for  by  statute,  took  the  logs  into  their  pos- 
session, subsequently  sold  the  same  and  applied  the 
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proceeds  thereof  to  the  payment  of  the  debts  of  the 
co-partnership.  The  case  was  tried  to  the  court,  who 
held  that  the  respondent  as  constable  was  entitled  to 
levy  upon  the  interest  of  Plate  in  the  said  lop^s,  and 
sell  the  same  and  that  the  action  brought  by  the 
appellants  would  not  lie. 

It  is  contended  by  the  appellants  that  upon  an  exe- 
cution against  one  partner,  the  sale  cannot  be  made 
of  any  specific  chattel  belonging  to  the  partnership, 
but  that  in  such  a  case  a  levy  and  seizure  are  held  to  be 
a  trespass.  The  appellants  have  collated  a  great 
number  of  authorities  on  the  question  of  how  the 
interest  of  a  partner  in  a  partnership  may  be  levied 
upon  in  an  execution^  and  sold  to  satisfy  his  individ- 
ual debts.  They  admit  that  the  authorities  are 
divided  upon  the  proposition,  but  insist  that  the 
better  reasoned  cases  support  their  view. 

Interesting  as  the  discussion  presented  in  the  brief 
of  appellants  may  be  as  a  general  proposition  of  law, 
we  think  the  authorities  cited  have  no  application  in 
this  state  by  reason  of  our  statute,  which  especially 
provides,  (§  802,  Code  of  Procedure),  that  when  a  de- 
fendant 

"  Owns  personal  property  jointly  or  in  copartner- 
ship with  any  other  person,  and  the  interest  cannot 
be  separately  attached,  the  sheriff  shall  take  posses- 
sion of  the  property,  unless  the  other  person  having 
an  interest  therein  shall  give  the  sheriff  a  sufficient 
bond,  with  surety,  to  hold  and  manage  the  property 
according  to  law;  and  the  sheriff  shall  then  proceed 
to  sell  the  interest  of  the  defendant  in  such  property, 
describing  such  interest  in  his  advertisement  as  nearly 
as  may  be,  and  the  purchaser  shall  acquire  all  the 
interest  of  such  defendant  therein." 

This  provision  of  the  law  is  so  direct  and   definite 
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that  it  seems  to  us  that  it  leaves  nothing  to  be  said  on 
the  proposition. 

It  is  contended  by  the  appellants  that  this  law  has 
reference  only  to  executions  issued  out  of  the  superior 
court,  but  we  do  not  think  it  was  the  intention  of  the 
legislature  to  provide  one  remedy  for  judgment  cred- 
itors in  the  superior  court,  and  another  and  different 
remedy  for  judgment  creditors  in  the  justice's  court. 

Nop  can  the  second  objection  of  appellants  prevail, 
that  it  does  not  apply  to  a  levy  upon  the  partnership, 
but  only  to  a  levy  upon  joint  or  common  owners,  for 
the  language  of  the  law  is, ''  when  he  owns  personal 
property  jointly  or  in  copartnership  with  any  other 
person.''  We  think  there  is  nothing  in  this  case 
which  would  take  it  from  the  provisions  of  the  statute 
above  referred  to,  and  the  judgment  will  therefore  be 
affirmed. 

HoYT,  C.  J.,  and  Scott,  Anders  and  Gordon,  JJ., 
concur. 


[No.  2310.    Decided  July  9, 1896.) 

North  River  Boom  Company,  Respondent,  v.  Isaac 
Smith  et  ux..  Appellants. 

i^PPROPBIATION  OF  TIDE  LANDS  BY  BOOM  COMPANY  —  PARTIES  — CONSTI- 
TUTIONAL LAW — SPECIAL  PRIVILBOES  —  APPEAL  —  ERRORS  NOT 
URGED  —  MISCONDUCT  OP  CLERK. 

The  state  is  not  a  necessary  party  to  an  action  for  the  appropri- 
ation by  a  boom  company  of  tide  lands,  which  the  state  has  con* 
tracted  to  sell,  as  the  state's  interest  in  land  is  not  subject  to 
condemnation. 

The  alleged  unconstitutionality  of  the  act  conferring  upon  boom 
companies  the  right  of  eminent  domain,  owing  to  defect  in  the  title 
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of  the  act,  will  not  be  considered  on  apeal,  when  not  raised  in  the 
court  below  nor  in  the  briefs  in  the  supreme  court. 

A  law  conferring  the  ri^bt  ot  eminent  domain  upon  boom  com- 
panies is  not  open  to  the  objection  that  it  contravenes  the  consti- 
tational  prohibition  (art  2,  §  28)  against  the  enactment  of  special 
laws  granting  corporate  powers  or  privileges. 

The  fact  that  one  instruction  given  by  the  court  had  been  inad- 
vertently withheld  by  the  clerk,  upon  a  request  from  the  jury  during 
their  deliberations  to  have  the  instructions  sent  them,  cannot  be 
oiged  as  error,  in  the  absence  of  any  showing  that  the  appellant 
was  prejudiced  by  such  omission. 

Appeal  from  Superior  Court,  Pacific  County. — 
Hon.  Fred  L.  Rice,  Judge  pro  tern.     Affirmed. 

Richard  K.  Boney  {Elwood  Evans,  of  counsel),  for 
appellants. 

Tumey  &  Ferrandini,  and  Welsh  &  Thorp,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  is  an  appeal  from  a  judgment 
rendered  in  an  action  brought  to  appropriate  certain 
tide  lands  of  the  third  class  for  boom  purposes.  A 
demurrer  was  interposed  to  the  complaint,  which  was 
overruled.  The  defendants  answered,  and,  upon  trial, 
certain  damages  were  awarded  to  the  defendants,  with 
which  they  were  not  satisfied,  and  from  which  judg- 
ment they  have  appealed  to  this  court. 

We  think  the  petition  stated  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  contention  that  the 
state  should  have  been  made  a  party  to  the  action  was 
fully  disposed  of  by  this  court  in  Seattle  &  M.  Ry.  Co, 
V.  StaU,  7  Wash.  150  (38  Am.  St.  Rep.  866,  34  Pac. 
561),  where  it  was  held  that  the  state's  interest  in  land 
was  not  subject  to  condemnation.  The  state,  through 
its  authorized  agent,  the  legislature,  having  author- 
ized the  boom  company  to  enter  upon  the  lands,  and 
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giving  to  the  boom  company  an  easement  therein,  and 
having  contracted  in  this  instance  with  the  appellants 
for  the  purchase  of  the  land,  there  is  no  interest  to  be 
condemned  except  the  interest  of  the  appellants.  This, 
it  seems  to  us,  disposes  of  the  main  contention  in  the 
case. 

The  main  argument  made  by  one  of  the  attorneys 
for  appellants,  to  the  effect  that  the  act  of  March  17, 
1890,  (Laws  1889-90,  p.  470),  conferring  upon  boom 
companies  the  right  of  eminent  domain,  is  unconsti- 
tutional, on  the  ground  of  defect  in  the  title  of  the 
act,  was  not  raised  in  the  court  below,  or  upon  the 
briefs  here,  and  will  therefore  not  be  considered. 

There  was  one  constitutional  question  raised,  how- 
ever, and  that  was  that  said  act  was  contrary  to  the 
provisions  of  the  state  constitution  prohibiting  theen- 
actment  of  such  laws  granting  corporate  powers  or 
privileges,  viz.,  §  28  of  art.  2  of  the  constitution. 
There  was  no  authority,  however,  cited  to  sustain  this 
contention;  nor  do  we  think  that  any  can  be  found. 
It  is  well  settled  that  boom  companies  are  quasi  public 
corporations,  and  that  the  legislature  has  power  to 
authorize  them  to  condemn  property  under  the  right 
of  eminent  domain,  and  that  the  use  of  such  land  by 
such  companies  is  a  public  use,  inasmuch  as  it  tends 
to  promote  the  productive  power  of  any  considerable 
number  of  the  inhabitants  of  the  section  of  the  state, 
and  leads  to  the  creation  of  new  channels  for  the  em- 
ployment of  private  capital  and  labor.  7  Lawson, 
Rights,  Rem.  &  Prac.  §  3885,  and  cases  cited.  In  fact, 
the  overwhelming,  and  we  think  uniform,  decisions  of 
the  courts  under  constitutions  similar  to  ours  in  this 
respect,  sustain  this  law. 

We  think  the  court  gave  the  proper  instructions  to 
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the  jury  in  the  case,  and  that  no  error  was  committed 
in  the  trial  thereof. 

During  the  deliberations  of  the  jury,  they  requested 
the  clerk  to  send  them  the  instructions  of  the  court. 
The  clerk  attempted  to  comply  with  the  request  of 
the  jury,  but,  through  a  mistake,  omitted  to  send  a 
certain  instruction  which  had  inadvertently  become 
separated'  from  the  rest.  This  instruction,  it  is 
claimed,  was  beneficial  to  the  defendants;  and  because 
of  the  failure  of  the  jury  to  receive  said  instruction 
after  they  had  retired,  appellants  moved  the  lower 
court  to  set  aside  the  verdict  of  the  jury,  and  assign  as 
error  the  overruling  of  said  motion  by  the  court. 
Conceding  the  irregularity  claimed  by  the  appellants, 
and  conceding,  without  deciding,  that  the  jury  had  a 
right  to  the  instructions  at  all,  in  the  absence  of  any 
showing,  by  affidavit  or  otherwise,  that  the  defendants 

were  prejudiced  by  the  fact  that  this  instruction  was 

inadvertently  omitted  from  the  jury,  we  would  not  be 

justified  in  reversing  the  case. 

Believing  that  the  record  discloses  no  prejudicial 

error  in  any  particular,  the  judgment  will  be  afiirmed. 
HoYT,  C.  J.,  and  Gordon,  J.,  concur. 
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[No.  2190.    Decided  July  10,  1896] 

Miller  Murdoch,  Respondent,  v.  MarthA  E.  Leonard 
et  al,,  Appellants. 

KEFOBMATIOK  OF  MOBTOAOB —  MUTUAL  MISTAKE —  PLEADING  —  PASTIES 
—  CONTBAOT  OF  MARRIED  WOMAN — EVIDENCE  OF  OWNERSHIP  OF 
MORTGAGED  PROPERTY  —  FAILURE  TO  DO  EQUITY. 

The  fact  that  the  complaint,  in  an  action  for  the  reformation  of  a 
mortgage,  does  not  in  express  terms  aver  that  the  mortgage  was 
erroneously  executed  through  '*  mutual  mistake  "  will  not  render  it 
insufficient,  if  it  sets  up  facts  from  which  such  a  conclusion  is  in- 
evitable. 

The  deed  or  contract  of  a  married  woman  may  be  reformed  in 
this  state,  in  cases  of  mutual  mistake,  since  $1410,  Gen.  6tat.,  does 
away  with  the  wife's  legal  disability  to  contract. 

In  an  action  to  reform  and  foreclose  a  mortgage  upon  premises 
erroneously  described,  the  mortgagors'  ownership  of  the  premises 
intended  to  be  mortgaged  is  sufficiently  proved  prima  facie  by  evi- 
dence showing  that  the  defendants  were  in  possession  of  the  prop- 
erty, exercising  acts  of  ownership,  renting  and  receiving  rent 
therefor,  insuring  same  in  their  own  right  as  owners,  and  that  they 
offered  to  convey  the  property  to  the  mortgagee  in  consideration  of 
a  release  of  the  mortgage  and  the  payment  of  a  small  sum  of  money. 

One  whose  title  is  adverse  to  and  paramount  to  the  mortgagor  is 
not  a  necessary  nor  proper  party  to  a  foreclosure  of  the  mortgage. 

In  an  action  to  reform  and  foreclose  a  mortgage  upon  premises 
misdescribed  therein,  the  plaintiff  is  not  entitled  to  a  decree,  when 
he  has,  in  consideration  of  a  release  of  the  mortgage,  received  a 
deed  conveying  the  premises  as  erroneously  described  in  the  mort- 
gage, and  has  failed  to  surrender  the  deed  or  to  tender  a  reconvey- 
ance of  the  premises,  as  misdescribed  therein. 

Appeal  from  Superior  Court,  Lewis  County. — Hon. 
M.  T.  Curry,  Judge  pro  tern.     Reversed. 

M.  A.  Langhorne,  for  appellants. 

E.  B,  Prebkf  and  G.  T.  Swasey,  for  respondents. 
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The  opiniou  of  the  court  was  delivered  by 

Gordon,  J. — ^Respondent  instituted  this  action  in 
the  superior  court  for  Lewis  county  to  reform  and 
foreclose  a  mortgage  of  real  estate  executed  by  the 
appellants  (husband  and  wife)  to  respondent's  assign- 
ors^ securing  an  indebtedness  aggregating  $678  and 
interest. 

The  complaint  alleges  that  at  the  time  said  mort- 
gage was  executed  both  the  defendants  and  the  mort- 
gagees intended  that  the  same  should  include  and 
describe  the  north  half  of  lot  1,  block  2,  of  the  town 
of  Winlock;  ''that  in  drawing  said  mortgage  the  de- 
scription of  the  property  recited  therein  and  intended 
to  be  conveyed  was  erroneously  mentioned  as  being  in 
Pagett's  addition  to  the  town  of  Winlock,  when  in 
truth  and  in  fact  the  property  intended  to  be  conveyed 
by  said  mortgage  was  situate  and  being  in  the  original 
town  of  Winlock  as  hereinbefore  described."  Also, 
that  the  appellants,  at  the  time  of  the  execution  of 
the  mortgage,  did  not  own  any  real  estate  in  Pagett's 
Addition  to  the  town  of  Winlock,  and  that  at  the  time 
of  the  execution  and  delivery  of  the  mortgage  the  ap- 
pellants pointed  out  and  designated  to  the  mortgagees 
as  the  property  mortgaged  and  intended  to  be  mort- 
gaged, the  property  first  above  described. 

A  demurrer  was  interposed  to  this  complaint  and 
overruled  by  the  court.  Thereafter  appellants  an- 
swered, denying  all  of  the  allegations  of  the  complaint, 
and  alleging  affirmatively  that  they  were  not  at  the 
time  of  the  execution  of  the  mortgage  in  question  the 
owners  of  any  right,  title  or  interest  in  or  to  the  north 
half  of  lot  1  in  block  2  of  the  original  town  of  Win- 
lock. Upon  findings  of  fact  and  conclusions  duly 
made  and  filed,  a  decree  was  entered  in  favor  of  the 
respondent,  and  the  defendants  have  appealed. 
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1.  The  first  error  complained  of  is  the  ruling  of 
the  court  upon  the  demurrer  to  the  complaint.  Appel- 
lants insist  that  the  complaint  is  insufficient,  in  that 
it  is  not  alleged  that  there  was  any  fraud  or  misrep- 
resentation upon  the  part  of  the  defendants,  and  that 
there  is  no  allegation  in  the  complaint  that  there  was 
any  ^'mutual  mistake.^'  It  is  true  that  the  authorities 
hold  that  ^'in  this  class  of  cases  the  facts  must  be  dis- 
tinctly and  positively  averred;"  but  we  think  that 
while  the  complaint  does  not  in  express  words  allege 
''mutual  mistake/'  it  does  distinctly  set  up  facts  from 
which  that  conclusion  is  inevitable,  and  it  expressly 
alleges  that  the  mortgage  was  given  upon,  and  in- 
tended to  be  a  lien  upon,  the  north  half  of  lot  1, 
block  2,  of  the  original  town  of  Winlock,  etc.  We 
think  that  the  complaint  lacks  no  allegation  essential 
to  confer  jurisdiction  in  equity. 

2.  It  is  next  insisted  that  equity  is  powerless  to 
reform  the  deed  or  contract  of  a  married  woman. 
While  such  is  undoubtedly  the  rule  in  many  jurisdic- 
tions, we  do  not  think  it  prevails  where,  as  in  this 
state,  the  wife  is  under  no  legal  disability  to  contract. 
Stevens  v.  Holman,  112  Cal.  345  (44  Pac.  670);  Hamar 
V,  Medsker,  60  Ind.  413;  Witherington  v.  Mason,  86 
Ala.  345  (11  Am.  St.  Rep.  41,  5  South.  679). 

We  think  that  our  statute  conclusively  establishes 
this  point  against  appellant's  contention.  Section 
1410,  Gen  Stat.  (1  Hill's  Code),  is  as  follows:  *'Con. 
tracts  may  be  made  by  a  wife,  and  liabilities  incurred, 
and  the  same  may  be  enforced  by  or  against  her  to 
the  same  extent  and  in  the  same  manner  as  if  she  were 
unmarried." 

3.  The  trial  court  found  that  the  defendants  were 
the  "owners  and  in  possession  of  said  north  half  of 
lot  1,  block  2,"  of  the  original  plat,  etc.,  at  the  time  of 
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the  execution  of  the  mortgage.  This  finding  was  ex- 
cepted to  and  it  is  contended  that  the  evidence  fails 
to  support  it.  We  have  examined  the  record  care- 
fully, and  think  that  the  proof  in  support  of  the  find- 
ing is  sufficient,  at  least  for  the  purposes  of  this  case, 
and  as  against  these  defendants.  Upon  the  part  of 
the  plaintiff,  among  other  things,  it  was  shown  that 
the  building  (known  as  the  post-office  building)  upon 
the  property  was  insured  by  appellants  in  their  own 
right  as  owners,  for  the  sum  of  $500;  that  they  were  in 
possession  of  the  property  and  exercised  all  the  acts 
of  ownership  and  rented  it  and  received  rent  therefor. 
It  also  appears  from  certain  letters  written  by  appel- 
lant Charles  E.  Leonard  (the  husband)  and  intro- 
duced by  plaintifi^,  that  appellants  were  seeking  to 
effect  a  loan  upon  the  property  at  a  lower  rate  of  in- 
terest than  that  expressed  in  the  notes  secured  by  re- 
spondent's mortgage,  and  that  it  was  their  intention 
to  pay  and  discharge  respondent's  mortgage  from  the 
proceeds  of  such  loan.  In  another  of  said  letters 
(written  prior  to  the  commencement  of  this  action) 
appellant  suggested  that  they  would  convey  this  prop- 
erty (viz.,  the  property  which  respondent  seeks  to 
make  chargeable  with  the  lien  of  the  mortgage)  to  the 
respondent,  in  consideration  of  a  release  of  the  mort- 
gage and  the  payment  of  a  small  sum  of  money.  This 
proof  was  prima  facie  sufficient  to  establish  ownership. 
Abbott's  Trial  Evidence,  p.  692.  On  the  part  of  the 
defendants  it  was  shown  by  the  auditor  of  the  county 
that  a  deed  was  of  record  covering  the  land  in  ques- 
tion, executed  to  one  Harrington,  but  no  proof  was 
made  tracing  the  title  through  the  grantor  to  •  the 
primary  source.  Nor  was  it  shown  that  such  grantor 
was  in  possession  at  the  time  of  its  execution,  or  that 
Harrington  was  ever  at  any  time  in  possession. 

10—15  WASH. 
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4.  It  is  further  urged  as  ground  for  reversal  that 
Harrington  should  have  been  made  a  party  defend- 
ant. As  already  stated,  the  proof  fails  to  show  that 
Harrington  or  his  grantor  ever  had  possession  of  the 
premises,  or  that  Harrington  had  a  record  title  ex> 
tending  back  to  the  primary  source.  Hence,  in  the 
light  of  the  record,  Harrington  was  not  a  necessary 
party  and  is  neither  concluded  nor  affected  by  this 
proceeding. 

But,  irrespective  of  this  view  of  the  question,  there 
is  still  another  reason  for  this  conclusion.  Appellants 
seek  to  place  him  in  the  position  of  a  claimant  under  a 
title  adverse  to,  and  if  valid  paramount  to,  their  own. 
Assuming  him  to  be  such,  he  was  not  a  proper  party. 

"  The  only  proper  parties  to  a  foreclosure  suit  are 
the  mortgagor,  the  mortgagee  and  those' who  have  ac- 
quired any  interest  from  either  of  them  subsequently 
to  the  mortgage."  California  Safe  Deposit  &  Trust 
Co.  V.  Cheney  Electric  Light  Co.,  12  Wash.  138  (40  Pac. 
732). 

The  title  to  the  premises  can  be  more  appropriately 
determined  in  another  form  of  action. 

5.  The  final  contention  is  that  there  can  be  no 
recovery  by  plaintiff  because  it  appears  that  prior  to 
the  commencement  of  the  action  the  plaintiff  had,  in 
consideration  of  a  deed  of  conveyance  to  the  property 
actually  described  in  the  mortgage,  surrendered  and 
delivered  to  the  appellants  possession  of  the  note  and 
mortgage  in  question;  and  that  neither  at  the  trial 
nor  prior  thereto  had  the  respondent  offered  to  re- 
convey  said  premises  to  the  appellants,  op  surrender 
conveyance  thereof.  The  theory  of  respondent's 
counsel  is  that  the  consideration  for  which  the  note 
and  mortgage  were  surrendered  was  an  actual  convey- 
ance of  title  to  the  property  which  is  sought  to  be  sub- 
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jected  to  the  lien  of  the  mortgage  in  this  case, 
whereas  the  deed  actually  obtained,  like  the  mortgage 
sought  to  be  reformed,  erroneously  described  the 
property  as  being  in  "Pagett's  Addition."  Appel- 
lants .requested  the  lower  court  to  find  that  they 
"  were  at  the  time  of  the  execution  of  said  mortgage 
and  ever  since  have  been  the  owners  of  the  north 
half  of  lot  1,  block  2,  Pagett's  First  Addition  to  the 
town  of  Winlock;''  which  was  refused  by  the  court. 
While  the  evidence  is  not  satisfactory  in  this  connec- 
tion, we  think  that,  fairly  considered,  appellants  were 
entitled  to  this  finding,  and  we  shall  dispose  of  the 
case  upon  that  assumption.  It  was  the  duty  of  the 
respondent  to  have  tendered  a  deed  of  reconveyance 
of  the  identical  property  described  in  the  deed  to 
him,  viz.,  lot  1,  block  2,  Pagett's  Addition,  prior  to 
the  commencement  of  his  action;  or,  if  the  deed  from 
appellants  to  him  had  not  been  recorded,  then  he 
should  have  returned  said  deed  or  offered*  to  surren- 
der it  to  appellants. 

Upon  the  whole  record  we  think  that  substantial 
justice  will  be  subserved  by  remanding  the  cause  and 
permitting  the  respondent  to  reconvey  to  appellants 
the  premises  described  in  their  deed  to  him  of  date 
May  16,  1895,  or  to  surrender  the  deed  of  conveyance 
so  received  by  him  if  the  same  has  not  been  recorded; 
and  upon  his  complying  herewith  within  the  period 
of  thirty  days  from  the  date  of  the  receipt  of  the  re- 
mittitur by  the  lower  court  and  the  payment  of  the 
costs  of  both  courts,  the  decree  appealed  from  will  be 
affirmed;  otherwise  the  same  will  be  reversed  and  the 
action  dismissed. 

HoYT,  C.  J.,  and  Anders  and  Dunbar,  JJ.,  concur. 
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-15    1431  [No.  2106.    Decided  July  11;  1896.1 

Isaac  Oleson,  Respondent,  v.  Bank  of  Tacoma  et  aZ.^ 
Appellants. 

RECEIVERS  —  APPOINTMENT  FOR  INSOLVENT  CORPORATION  —  ASSIGN- 
MENT FOR  BENEFIT  OF  CREDITORS  —  RIGHTS  OF  ASSIGNEE  A8 
AGAINST  RECEIVER. 

The  making  of  a  general  assignment  of  its  property  for  the  bene- 
fit of  creditors  by  an  insolvent  corporation  can  have  no  effect  upon 
the  power  of  a  court,  ander  Code  Proc.,  $  326,  to  appoint  a  re- 
ceiver at  the  instance  of  a  creditor  of  the  corporation. 

A  deed  of  assignment  by  an  insolvent  corporation  can  be  set 
aside  by  the  court,  upon  the  subsequent  appointment  of  a  receiver 
at  the  suit  of  a  creditor  of  the  corporation . 

A  receiver  having  been  appointed  for  an  insolvent  corporation, 
he  is  entitled  to  the  possession  of  all  of  the  assets  of  the  corporation, 
as  against  an  assignee  holding  under  a  prior  voluntary  assignment 
executed  by  the  corporation  while  insolvent. 

Appeal  fjom  Superior  Court,  Pierce  County. — Hon. 
John  C.  Stallcup,  Judge.     Affirmed. 

Crowley,  Sullivan  &  Grosscup,  and  Richard  Saxe 
Jones,  for  appellants. 

A,  N,  Jordan,  and  J.  S.  Whitehouse,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  C.  J. — The  Tacoma  Trust  &  Savings  Bank 
was  a  corporation  doing  business  in  the  city  of  Tacoma. 
On  the  25th  day  of  May,  1894,  it  transferred,  assigned, 
and  delivered  to  the  Bank  of  Tacoma,  a  corporation 
organized  under  the  laws  of  the  state  of  Washington, 
and  doing  business  in  said  city,  all  of  its  assets,  of 
whatever  kind  and  description;  and  said  Bank  of 
Tacoma,  in  consideration  of  said  transfer,  assumed 
and  agreed  to  pay  all  the  debts  and  liabilities  of  said 
Tacoma  Trust  &  Savings  Bank.     On  the  17th  day  of 
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August,  1896,  said  Bank  of  Tacoma  executed  a  generaj 
assignment  whereby  it  attempted  to  convey  all  of  its 
property  and  assets  to  the  defendant  Edward  S.  Alex- 
ander as  assignee  for  the  benefit  of  creditors.  There- 
after the  plaintiff  and  respondent,  Tsaac  Oleson,  com- 
menced this  action,  by  which  he  sought  to  have  a 
receiver  appointed  to  take  charge  of  the  assets  of  these 
banks  for  the  purpose  of  having  them  reduced  to 
money,  and  ratably  applied  in  discharge  of  the  liabil- 
ities of  said  banks.  One  of  the  alleged  grounds  for 
the  appointment  of  such  receiver  was  the  insolvency 
of  the  corporations.  There  were  other  grounds,  grow- 
ing out  of  the  alleged  fact  that  the  assignment  to 
said  Alexander  was  fraudulent  and  void  for  various 
reasons  connected  with  its  execution,  and  the  object 
for  which  it  was  executed.  Upon  the  first  ground  it 
was  claimed  by  the  plaintiff  that  under  our  statute  it 
was  the  duty  of  the  court,  at  the  instance  of  any 
creditor  of  a  corporation,  to  appoint  a  receiver,  when- 
ever it  was  made  to  appear  that  such  corporation  was 
insolvent.  On  the  other,  it  was  claimed  that  the 
assignment  to  Alexander,  having  been  made  in  fraud 
of  the  rights  of  creditors,  could  be  set  aside  at  the  suit 
of  any  of  such  creditors,  and  that,  on  account  of  the 
fraudulent  transfer  of  all  of  the  assets  of  the  banks,  it 
was  the  duty  of  the  court  to  appoint  a  receiver  to 
close  up  their  business  in  the  interest  of  their  credit- 
ors. The  principal  part  of  the  argument  has  been 
devoted  to  questions  growing  out  of  the  second  claim 
above  referred  to.  Counsel  for  appellants  seem  to 
have  assumed,  as  a  basis  of  their  arguments,  the  fact 
that  under  the  decisions  of  this  court  an  insolvent 
corporation  could'  make  a  common-law  assignment, 
and  the  further  fact  that,  such  an  assignment  having 
been  made,  it  could  not  be  set  aside,  and  the  rights  of 
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the  assignee  thereunder  affected,  excepting  for  some 
fraud  in  its  execution,  to  which  the  assignee  was  a 
party,  or  by  reason  of  the  unfitness  of  such  assignee, 
or  some  misbehavior  on  his  part.  If  these  claims  of 
the  appellants  are  sustained,  it  will  become  necessary 
for  us  to  enter  into  a  discussion  of  the  questions 
elaborately  argued  by  counsel  for  appellants,  to  the 
effect  that  the  assignment  was  not  made  for  the  pur- 
pose  of  defrauding  creditors,  that  the  assignee  was  a 
proper  person  to  close  up  the  affairs  of  the  bank,  and 
that  he  had  been  guilty  of  no  misconduct  which  would 
authorize  the  court  to  remove  him.  If,  on  the  con- 
trary, it  be  held  either  that  an  insolvent  corporation 
cannot  make  a  common-law  assignment,  or  that  such 
an  assignment  does  not  oust  a  court  of  equity  of  juris- 
diction to  close  up  the  affairs  of  the  corporation 
through  the  agency  of  a  receiver,  a  discussion  of  the 
questions  presented  by  these  elaborate  arguments  will 
be  unnecessary.  That  an  insolvent  corporation  can 
make  an  assignment  of  all  of  its  property,  which 
might  well  be  called  a  **  common-law  assignment,'' 
and  which  will  have  the  effect  of  transferring  to  the 
assignee  title  to  the  property  for  certain  purposes,  has 
been  repeatedly  held  by  this  court.  See  Nyman  v. 
Berry,  3  Wash.  734  (29  Pac.  557);  Thompson  v.  Huron 
Lumber  Co.,  4  Wash.  600  (30  Pac.  741);  McKay  v. 
Elwood,  12  Wash.  579  (41  Pac.  919).  But  in  none  of 
these  cases  was  the  question  presented  as  to  the  effect 
of  such  an  assignment  upon  the  powers  of  a  court  of 
equity  to  set  it  aside  and  appoint  a  receiver  to  take 
possession  of  all  of  the  property  of  such  corporation 
and  close  up  its  affairs.  The  most  that  can  be  said  to 
have  been  decided  by  these  cases  is  that  such  an 
assignment  conveys  the  legal  title  of  the  property  to 
the  assignee,  and  that  such  title  cannot  be  successfully 
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attacked  in  an  action  at  law,  and  can '  be  asserted 
against  any  one  claiming  adversely  thereto,  but  noth- 
ing was  said  therein  as  to  the  effect  of  such  an  assign* 
ment  upon  the  powers  of  a  court  of  equity  to  take 
charge  of  the  affairs  of  the  corporation  which  had 
made  such  assignment.  An  examination  of  such 
cases  will  show  that,  while  the  right  of  an  Insolvent 
corporation  to  make  what  is  called  a  "  common-law 
assignment "  is  recognized,  it  was  not  the  intention  of 
the  court  to  hold  that  such  an  assignment  had  all  the 
force  and  effect  of  an  assignment  at  common  law. 
On  the  contrary,  it  clearly  appears  from  what  was 
said  in  one  or  all  of  these  cases  that  the  power  of  an 
insolvent  corporation  to  make  an  assignment  for  the 
benefit  of  creditors  was  more  or  less  restricted.  The 
right  to  prefer  a  creditor  was  an  incident  of  a  common- 
law  assignment,  but  a  necessary  inference  from  what 
was  said  in  these  cases  was  that  such  right  must  be 
denied  to  an  insolvent  corporation,  and  such  denial 
was  necessary  to  protect  the  rights  of  creditors  in  the 
property  of  an  insolvent  corporation  as  a  trust  fund 
for  their  benefit.  It  follows  that,  while  it  must  be 
accepted  as  the  established  law  of  this  state  that  an 
insolvent  corporation  can  make  an  assignment  whicji 
will  be  valid  and  binding. until  attacked  by  a  creditor 
of  the  corporation,  the  effect  of  such  assignment, 
when  so  attacked,  is  an  open  question,  and  must  be 
decided  under  our  statute  upon  principle  and  author- 
ity, unaided  by  any  decision  of  this  court. 

Section  325  of  the  Code  of  Procedure  provides  that 

"A  receiver  is  a  person  appointed  by  a  court  or  judi- 
cial officer  to  take  charge  of  property  during  the 
pending  of  a  civil  action  or  proceeding,  or  upon  a 
judgment,  decree  or  order  therein,  and  to  manage  and 
dispose  of  it  as  the  court  or  officer  may  direct." 
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And  §326  provides  that 

"A  receiver  may  be  appointed  by  the  court  in  the 
following  cases:  .  .  .  (5)  When  a  corporation  has 
been  dissolved  or  is  insolvent,  or  is  in  imminent  dan- 
ger of  insolvency,  or  has  forfeited  its  corporate  rights." 

Such  being  the  provisions  of  our  statute,  it  seems 
too  clear  for  argument  that  the  court  of  proper  juris- 
diction has  a  right  to  appoint  a  receiver,  at  the  in- 
stance of  any  party  interested,  whenever  it  is  made 
to  appear  to  it  that  such  corporation  is  insolvent,  or 
has  forfeited  its  corporate  rights.  No  other  condi- 
tions are  imposed  by  the  statute,  and  to  import  any 
other  would  be  judicial  legislation.  Hence  it  must  be 
held  that  it  is  the  duty  of  the  superior  court  of  the 
proper  county  to  appoint  a  receiver  of  an  insolvent 
corporation  whenever  an  interested  party  asks  for  such 
action  on  its  part,  and  establishes  the  fact  of  such  in- 
solvency to  the  satisfaction  of  such  court.  The  large 
number  of  cases  cited  by  appellants  upon  the  ques* 
tion  as  to  when  a  receiver  will  be  appointed  were  all 
decided  under  statutes  unlike  ours,  and  can  furnish 
little  aid  in  its  construction.  In  fact,  there  is  no  room 
for  construction.  The  statute  is  in  express  terms,  and 
its  language  is  capable  of  but  one  interpretation;  and 
thereunder  it  must  be  held  .that  a  creditor  has  only  to 
establish  the  fact  that  he  is 'such,  and  that  the  corpor- 
ation  of  which  he  is  such  creditor  is  insolvent,  to 
make  it  the  duty  of  the  proper  court  to  appoint  a  re- 
ceiver to  take  possession  of  the  property  of  such  cor- 
poration and  close  up  its  affairs.  Can  a  corporation, 
by  its  voluntary  act  in  transferring  to  an  assignee  all 
the  assets  of  such  corporation,  divest  the  court  of  the 
jurisdiction  to  close  up  its  affairs?  To  hold  that  it  can 
would  do  violence  to  the  statutory  provision  above  re- 
ferred to.     No  exception  to  the  power  of  the  court  is 
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made  by  the  statute,  and  no  good  reason  can  be  given 
for  importing  one;  for  while  it  is  true  that  an  assign- 
ment by  the  corporation  of  all  of  its  property  for  the 
benefit  of  its  creditors,  without  preference,  may  be  in 
furtherance  of  the  same  object  which  the  court  is 
seeking  when  it  appoints  a  receiver  for  the  purpose  of 
winding  up  the  affairs  of  an  insolvent  corporation, 
yet  such  object  cannot  be  fully  accomplished  by  such 
assignee  unless  his  powers  as  such  are  enlarged.  As 
a  common  law  assignee,  he  could  assert  no  rights 
which  his  assignor  could  not  have  asserted.  Hence, 
if  his  powers  be  restricted  to  those  under  the  assign- 
ment, construed  as  one  at  common  law,  he  could  reach 
no  equitable  asset  of  the  corporation.  It  follows  that 
the  rights  of  creditors  could  only  be  fully  protected 
by  such  assignee  by  his  powers  being  so  extended  as 
to  vest  him,  not  only  with  the  rights  of  his  assignor 
but  also  of  its  creditors.  But  since  he  gets  no  rights 
to  the  property  excepting  by  a  purely  legal  instrument, 
the  force  of  which  at  common  law  was  well  under- 
stood, it  would  be  judicial  construction,  amounting 
substantially  to  legislation,  to  hold  that  the  making  of 
such  assignment  carried  with  it,  not  only  the  rights 
of  the  corporation  which  made  it,  but  also  of  its  cred- 
itors. But,  if  it  be  held  'that  such  an  assignment 
cannot  be  set  aside  by  a  court  of  equity  at  the  instance 
of  a  creditor,  it  must  be  held  that  the  powers  of  the 
assignee  are  thus  enlarged,  or  two  administrations  of 
the  affairs  of  an  insolvent  corporation  will  become 
necessary, — one  to  enforce  such  claims  as  the  corpor- 
ation itself  could  have  enforced,  and  apply  the  pro- 
ceeds pro  rata  to  the  discharge  of  the  claims  of  its 
creditors,  and  the  other  by  a  receiver  to  enforce  those 
rights  available  only  to  creditors,  and  distribute  their 
proceeds.     Such  dual  administration  would  so  add  to 
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the  expense  of  closing  up  the  affairs  of  an  insolvent 
corporation  that  some  construction  making  it  unneces- 
sary should  be  adopted,  if  possible.  Two  only  seem 
possible, — the  one  which  enlarges  the  power  of  the 
assignee  under  such  an  assignment  as  above  stated^ 
or  one  which  holds  that  such  an  assignment,  though 
perfectly  valid  at  law,  is  subject  to  be  set  aside  by  a 
court  of  equity  at  the  instance  of  any  creditor  of  the 
corporation.  Of  these  two  constructions,  the  last  will 
best  harmonize  with  the  provisions  of  our  statute. 
The  right  of  a  creditor  to  have  a  receiver  appointed 
whenever  a  corporation  becomes  insolvent,  having  been 
expressly  given  by  statute,  must  be  protected;  and  such 
right  having  been  protected,  and  such  receiver  having 
been  appointed,  the  right  of  the  court  to  set  aside  the 
deed  of  assignment  can  be  upheld  upon  familiar  prin- 
ciples. Such  deed  of  assignment  is  a  voluntary  one, 
without  any  consideration  moving  from  the  assignee 
to  the  assignor,  and,  for  want  of  such  consideration, 
could  be  set  aside  as  in  fraud  of  the  right  of  creditors, 
whether  or  not  any  fraud  was  intended. 

Our  statute  requiring  us  to  hold  that  a  receiver  must 
be  appointed  at  the  instance  of  a  creditor  of  an  insol- 
vent corporation  requires  us  to  further  hold  that  the 
object  of  such  statute  can*  only  be  fully  accomplished 
by  holding  that,  when  such  receiver  is  appointed,  he 
is  entitled  to  the  possession  of  all  of  the  assets  of  the 
corporation,  the  title  to  which  has  not  been  parted  with 
by  such  corporation  upon  sufficient  consideration  mov- 
ing to  it  at  the  time  the  instrument  which  purported 
to  convey  such  assets  was  executed.  Aside  from  the 
fact  that  such  statute  can  only  be  made  fully  effective 
by  this  construction  is  the  further  consideration  that 
the  right  of  the  court  to  appoint  a  receiver  ought  not 
to  be  taken  away  by  the  voluntary  act  of  the  insolvent 
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corporation.  If  it  could  be,  it  would  be  within  the 
power  of  every  corporation,  when  it  learned  that  pro- 
ceedings were  to  be  instituted  for  the  appointment  of 
a  receiver,  to  defeat  such  appointment  by  making  a 
voluntary  assignment.  We  feel  compelled  to  hold  that 
the  making  of  a  general  assignment  of  its  property  by 
an  insolvent  corporation  can  have  no  effect  upon  the 
power  of  the  court  to  appoint  a  receiver  at  the  in- 
stance of  a  creditor  of  the  corporation. 

Such  being  our  conclusions  as  to  the  law  of  this 
case,  but  two  questions  of  fact  are  presented  which  are 
material.  One  is  as  to  whether  or  not  the  plaintiff 
was  a  creditor  of  the  corporations  for  which  the  re- 
ceiver was  appointed,  and  the  other  is  as  to  the  insol- 
vency of  such  corporations.  As  to  both  of  these 
questions  the  superior  court  has  made  affirmative  find- 
ings of  fact,  which  are  sufficiently  supported  by  the 
evidence.  It  follows  that  the  decree  appealed  from 
must  be  affirmed. 

Dunbar,  Anders,  Gordon  and  Scott,  JJ.,  concur. 


[  No.  2121.    Decided  July  11. 1896.] 

Louis  Urban  et  a/..  Appellants,  v.  Marion  Helmick 
et  aL,  Respondents. 

LIBBL  —  QUESTION  OP   LAW  —  CON8TBUCTION. 

In  civil  actions,  the  question  whether  a  publication  conetitutes 
libel  is  one  of  law  to  be  determined  by  the  court,  where  the  lan- 
guage is  unambiguous. 

In  determining  whether  the  language  is  libelous,  it  must  be  given 
its  ordinary  meaning,  and  the  meaning  cannot  be  extended  by  in- 
nuendo beyond  what  the  words  justify  in  connection  with  the  ex- 
trinsic facts. 

It  is  not  libelous  per  se  to  accuse  some  one  of  being  deficient  in 
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Bome  quality  which  the  law  does  not  require  him  as  a  good  citizen 
to  possess. 

A  publication  charging  a  hotel  proprietor  with  being  a ''hog" 
f(»r  the  reason  that  he  would  not  trade  iit  home  and  build  up  the 
home  trade  and  town  as  much  as  possible,  but  sent  to  another  city' 
for  supplies,  because  he  wanted  to  make  it  all,  is  not  libelous  per  $e. 

Appeal  from  Superior  Court,  Skagit  County. — Hon. 
Henry  McBride,  Judge.     AflSrnied. 

Thomas  B,  Hardin,  and  Pierre  P.  Ferry ,  for  appel- 
lants. 

Sinclair  &  Smith,  and  Robinson  &  Rowell,  for  re- 
spondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — The  appellants  (plaintiflFs  in  the  court 
below)  were  at  the  time  of  the  commencement  of  this 
action  engaged  in  the  hotel  business  at  Sedro  in 
Skagit  county.  The  respondents,  Lovett*  M.  Wood 
and  wife  were  the  owners  of  the  weekly  newspaper 
known  as  **The  Trade  Register,"  published  at  the 
city  of  Seattle,  of  which  newspaper  said  Lovett  M. 
Wood  was  editor  and  publisher  and  the  respondent 
Ackman  was  associate  editor.  This  action  was  in- 
stituted in  the  superior  court  for  Skagit  county  to 
recover  damages  which  appellants  alleged  they  sus- 
tained by  reason  of  the  publication  in  said  newspaper 
of  the  following  article,  written  by  the  respondent 
Helmick,  viz.: 

"  Live  and  Let  Live. 

''Sedro,  Wn.,  Nov.  15,  1894. 
"  Editor  Trade  Register: 

"I  am  a  strong  believer  in  the  old  saying  *  live  and 
let  live,'  but  in  some  localities  there  are  hogs,  called 
business  men,  that  want  it  all.  I  believe  in  buying 
at  home  and  building  up  our  own  trade  and  town  as 


URBAN  V.  HELMIGE.  157 

Jaly,  1896.]  Opinion  of  the  Oonrt — Gobdow,  J. 

much  as  possible,  as  the  more  business  we  do  the 
more  money  there  is  circulated  at  home.  We  have  a 
hotel  here  that  does  not  believe  in  that  kind  of  busi- 
ness and  will  not  trade  at  home,  but  sends  to  Seattle 
for  supplies.  As  this  hotel  gets  most  of  its  money 
from  traveling  salesmen  who  come  to  Sedro,  I  wish  to 
say  to  them  that  I  will  not  buy  any  goods  of  them  or 
the  house  they  represent  if  they  stop  at  the  Hotel 
Sedro  from  now  on,  or  as  long  as  they  buy  from  Seat- 
tle or  elsewhere.  Neither  will  I  buy  from  the  Seattle 
house  selling  to  them  through  some  one  else.  When 
a  business  man  will  not  trade  at  home  he  does  not  de- 
serve the  patronage  of  the  traveling  public. 
"  Respectfully  yours, 

**  Marion  Helmick,  Grocer." 

After  setting  out  the  article,  the  complaint,  by  way 
of  innuendo,  alleges  that  — 

*' Defendants  meant  to  be  understood  and  were 
understood  by  all  of  the  friends,  acquaintances  and 
patrons  of  .these  plaintiffs  and  by  the  readers  of  said 
newspaper  and  by  the  public  generally,  to  charge 
these  plaintiffs  as  individuals  and  in  the  management 
of  said  hotel  business  with  being  *  hogs,'  thereby 
meaning  that  these  plaintiffs  as  individuals  and  in 
the  management  of  said  hotel  business  were  possessed 
of  and  controlled  and  actuated  by  the  low,  dirty, 
groveling,  grasping,  gluttonous,  self-seeking  and  selfish 
instincts  and  characteristics  of  hogs  or  swine,  and 
were  possessed  of  and  actuated  by  all  of  the  instincts 
and  characteristics  of  hogs  or  swine;  and  that  said 
letter  .  .  .  was  .  .  .  published  by  said  de- 
fendants with  the  intent  thereby  to  provoke  these 
plaintiffs  and  each  of  them  to  wrath,  and  to  expose 
these  plaintiffs  and  each  of  them  to  public  hatred, 
contempt  and  ridicule,  and  to  deprive  these  plaintiffs 
and  each  of  them  of  the  benefit  of  public  confidence 
and  social  intercourse,  and  to  injure  and  destroy  the 
business  of  these  plaintiffs;  .  .  .  and  the  said  let- 
ter and  publication  thereby  tended  to  and  did  expose 
these  plaintiffs  and  each  of  them  to  public  hatred,  con- 
tempt and  ridicule,  and  tended  to  and  did  deprive 


J  58  URBAN  V.  HELMICK. 

Opinion  of  the  Court — Gordon,  J.  [16  Wash. 

these  plaintiffs  and  each  of  them  of  the  benefits  of 
public  confidence  and  social  intercourse,  and  did 
greatly  injure  these  plaintiffs  and  their  business  . 
.  .  .  That  these  plaintiffs,  by  the  wrongful  acts  of 
the  defendants  aforesaid,  etc.,  have  been  damaged  in 
the  sum  of  $2,000." 

Respondents  separately  demurred  to  the  complai  nt 
upon  the  general  ground  of  insufiiciency.  The  de- 
murrers having  been  sustained  and  appellants  elect- 
ing to  stand  upon  their  complaint,  and  refusing  to 
amend,  judgment  was  given  dismissing  the  action, 
from  which  they  have  appealed.  There  are  no  allega- 
tions in  the  complaint  alleging  special  damages,  and 
it  is  the  contention  of  the  appellants  that  the  writing 
is  libelous  per  se.  The  rule  is  well  settled  in  civil 
actions  that  where  the  language  is  unambiguous,  the 
question  of  whether  it  constitutes  libel  becomes  a 
question  of  law  to  be  determined  by  the  court.  Dona- 
ghue  V.  Gaffy,  54  Conn.  257  (7  Atl.  552);  Moore  v. 
Francis,  121  N.  Y.  199  (18  Am.  St.  Rep.  810,  23  N.  E. 
1127);  Townshend,  Slander  and  Libel  (4th  ed.), 
§  286.  It  is  equally  well  settled  that  the  language 
used  must  be  given  its  ordinary  meaning,  and 

''The  plaintiff  cannot,  by  innuendoes,  extend  the 
meaning  beyond  what  the  words  justify  in  connection 
with  the  extrinsic  facts.  And  when  the  innuendo  is 
not  justified  by  the  antecedent  facts  referred  to,  so 
that  without  it  the  words  are  not  actionable,  a  demur- 
rer to  the  complaint  will  lie."  1  Boone,  Code  Plead- 
ing, §163. 

''  The  language  is  to  be  understood  in  the  ordinary 
and  most  natural  sense;  and,  when  the  writing  com- 
plained of  is  plain  and  unambiguous,  the  question  in 
a  civil  action,  whether  it  is  a  libel  or  not,  is  a  ques- 
tion of  law."  Lacombe,  Circuit  Judge,  in  Morgan  v. 
Halberstadt,  60  Fed.  592. 

Interpreting  the  article  in  question  in  the  light  of 


URBAN  V.  HELMIOK.  159 

July,  1896.1        Opinion  of  the  Court— Gordon,  J. 

the  rule  thus  laid  down  we  think  that  appellants'  ex- 
planation of  the  meaning  and  effect  of  the  article 
must  be  rejected.  The  article  itself  furnishes  its  own 
explanation  of  the  meaning  to  be  given  to  the  word 
"hogs."  That  explanation  and  meaning  is  that  they 
do  "  not  believe  in  that  kind  of  business  (that  is,  in 
buying  at  home  and  building  up  our  own  trade  and 
town  as  much  as  possible),  and  will  not  trade  at  home, 
but  send  to  Seattle  for  supplies."  This  is  certainly 
no  reflection  upon  the  character  of  their  hotel  or  the 
kind  of  accommodation  or  refreshment  Which  it  af- 
fords. The  article  does  not  charge  or  impute  any- 
thing immoral  or  criminal,  nor  is  it  calculated  to 
expose  the  appellants  to  public  hatred,  contempt  or 
ridicule,  or  to  deprive  them  of  the  benefits  of  public 
confidence.  Unquestionably  appellants  had  the  legal 
right  to  trade  in  Seattle  or  send  there  for  supplies,  if 
they  deemed  it  to  their  advantage,  and  the  publica- 
tion is  nothing  more  than  ''a  hostile  comment  upon 
the  manner  in  which  the  plaintiffs  used  within  the 
pale  of  the  law  "  their  right  to  trade  where  and  with 
whom  they  pleased.  Donaghue  v.  Oaffy,  supra;  Homer 
v.  Engelhardty  117  Mass.  540. 

To  accuse  one  of  being  deficient  in  some  quality 
which  the  law  does  not  require  him  as  a  good  citizen 
to  possess  is  not  libelous  per  se.  The  public  may  dis- 
approve of  appellants'  conduct  in  thus  exercising  the 
right  to  trade  outside  of  the  town  where  they  reside, 
but  the  publication  does  not  expose  them  to  public 
hatred  or  contempt  in  the  sense  or  to  the  degree  re- 
quired  by  the  law  of  libel. 

It  follows  that  the  demurrers  were  properly  sus- 
tained, and  the  judgment  will  be  affirmed. 

HoYT,  C.  J.,  and  Anders,  Scott  and  Dunbar,  J  J., 
concur. 
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f23^4!  rpjjg  Washington  National  Bank  of  Seattle,  Re- 
spondent, V.  E.  D.  Smith  et  aJ.,  Defendants,  Jane 
Thomson,  Appellant, 

IN8UBAMCB   OF    PROPERTY    BY   MORTOaGBB  —  FIXTURES  —  INTENTION    OF 
ONE  ATTACHING  MACHINERY  TO  REALTY. 

Where  insuranee  has  been  effected  upon  mortgaged  premises  by 
the  mortgagee,  it  must  be  presumed,  in  the  absence  of  any  communi- 
cation of  a  contrary  intent  to  the  mortgagors,  that  it  was  so  done  in 
pursuance  of  a' right  reserved  in  the  mortgage  providing  that  the 
mortgagee  might  keep  the  property  insured  at  the  expense  of  the 
mortgagors,  and  that  moneys  paid  for  premiums  should  be  a  lien 
upon  the  mortgaged  property  «nd  collected  under  the  terms  of  the 
mortgage. 

Where  policies  of  insurance  upon  mortgaged  property  are  taken 
out  by  a  mortgagee  in  the  name  of  the  mortgagors,  with  a  provision 
that  the  loss,  if  any,  should  be  payable  to  the  mortgagee  as  her 
interest  might  appear,  the  mortgagee  cannot  show  by  oral  testimony 
that  the  contracts  were  not  made  by  her  as  mortgagee  but  that  the 
policies  were  taken  out  for  her  sole  benefit  and  that  the  premiums 
paid  were  not  intended  to  be  charged  against  the  mortgagors  under 
the  conditions  of  the  mortgage  authorizing  her  to  insure,  if  the 
mortgagors  failed  to  do  so. 

The  intention  to  make  machinery  a  permanent  part  of  the  build- 
ing to  which  it  is  attached  cannot  be  proved  by  testimony  as  to 
the  actual  state  of  mind  of  the  person  attaching  it  to  the  real  estate 
at  the  time  of  its  annexation,  but  must  be  gathered  from  circum- 
stances surrounding  the  transaction,  and  from  what  was  said  and 
done  at  the  time. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Richard  Osborn,  Judge.     Affirmed. 

Smith  &  Cole,  for  appellant: 

The  mortgagee's  interest  was  insurable.  Oilman  v. 
Dwelling  House  Ins.  Co.,  81  Me.  488;  Trade  Ins.  Co.  v. 
Barracliff,  45  N.  J.  Law,  543  (46  Am.  Rep.  792);  2 
Beach,  Insurance,  §864;  Hooper  v.  Robinson,  98  U.  S. 
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528;  Sibley  v.  Prescott  Ins.  Co,y  57  Mich.  14;  McDonald 
V.  Black,  20  Ohio,  185  (55  Am.  Dec.  448);  Hancoz  v. 
Fishing  Ins.  Co,,  3  Sumn.  132;  Strong  v.  Manufaciur- 
ers"Ins.  Co.,  10  Pick.  40  (20  Am.  Dec.  507);  Columbian 
Ins.  Co,  V,  Lawrence,  2  Pet.  25;  Merrett  v.  Farmers*  Ins. 
Co.,  42  Iowa,  13;  Williams  v.  Ins.  Co.,  107  Mass.  377; 
Putnam  v.  Mercantile  Ins.  Co.,  5  Mete.  386;  Eastern  R. 
R.  Co.  V.  Relief  Ins.  Co.,  98  Mass.  420;  Springfield  F. 
&  M.  Ins.  Co.  V.  Allen,  43  N.  Y.  389  (3  Am.  Rep.  711); 
Herkimer  v.  Rice,  27  N.  Y.  163. 

The  benefits  of  the  policies  were  hers  alone.  The 
mortgagee  having  a  right,  both  under  the  terms  of 
the  mortgage  and  independently,  to  insure  her  inter- 
esty  and  having  made  the  contract  directly  with  the 
garnishees,  the  mortgagor  can  claim  no  benefit  from 
such  insurance.  Russell  v.  Southard,  12  How.  157; 
White  V.  Brown,  2  Gush.  412;  Stinchfield  v.  Milliken,  71 
Me.  567;  Foster  v.  Van  Reed,  70  N.  Y.  19  (26  Am.  Rep. 
544);  Excelsior  Fire  Ins.  Co.  v.  Royal  Ins.  Co.,  55  N.  Y. 
343  (14  Am.  Rep.  271);  King  v.  State  Mutual  Fire  Ins. 
Co.,  7  Gush.  1  (54  Am.  Dec.  683). 

Boyer  &  Quie,  and  Donworth  &,  Howe,  for  respondent : 
The  insurance,  stipulated  to  be  paid  in  case  of  loss, 
was  made  payable  to  Jane  Thomson  as  her  interest  as 
Toartgagee  might  appear.  Inasmuch  as  she  had  no 
interest  as  mortgagee  in  property  not  covered  by  her 
mortgage,  nothing  was  payable  to  her  by  the  garnishee 
on  account  of  the  destruction  of  the  personal  prop- 
erty. 1  Wood,  Insurance  (2d  ed.),  p.  613;  Wilson  v. 
Hill,  3  Mete.  (Mass.)  66;  Macomber  v.  Cambridge 
Mutual  Fire  Ins.  Co.,  8  Gush.  133;  Carter  v.  Humboldt 
Ins.  Co.,  12  Iowa,  287;  Rohrbach  v.  Germania  Ins.  Co., 
62  N.  Y.  47  (20  Am.  Rep.  451);  Bates  v.  Equitable  Ins. 
Co.,  10  Wall.  33;  Manson  v.  Phoenix  Ins.  Co.,  64  Wis. 

11— 15  WASH. 
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26  (54  Am.  Rep.  573);  1  Jones,  Mortgages  (4th  ed.),  § 
396,  897.  If  Jane  Thomson  never  had  a  lien  upon 
the  personal  property  she  had  no  insurable  interest  in 
such  property  and  cannot  claim  the  insurance  mdney 
due  under  the  policy  for  the  destruction  of  such  per- 
sonal property  by  fire,  because  her  debt  had  no  refer- 
ence to  the  articles  insured  and  no  lien  could  be 
created  on  such  articles  by  the  mortgage  debt.  Porter, 
Insurance,  *p.  71;  Kernochan  v,  N.  Y.  Bowery  Fire 
Ins,  Co.,  17  N.  Y.  428;  Manson  v.  Phosniz  Ins.  Co.,  64 
Wis.  26  (54  Am.  Rep.  573). 

"  If  there  was  any  arrangement  between  mortgagor 
and  mortgagee,  whether  verbal  or  written,  by  which 
the  mortgagor  becomes  liable  to  pay  for  the  insurance, 
he  is  entitled  to  the  benefit  thereof  by  having  it 
applied  in  liquidation  of  the  mortgage  debt,  pro  rata, 
and  the  simple  test  of  his  right  in  this  respect,  is  not 
whether  he  has  paid  for  the  insurance  nor  whether 
the  mortgagee  procured  the  insurance,  intending  to 
look  to  him  for  a  re-imbursement  of  the  premium, 
but  whether  he  is  liable  to  the  mortgagee  therefor, 
under  any  agreement  express  or  implied."  2  Wood, 
Insurance  (2d  ed.)  p.  1076;  Kernochan  v.  Ins.  Co., 
supra;  Pendleton  v.  Elliott,  35  N.  W.  97;  Fowleyv. 
Palmer,  5  Gray,  549;  Cone  v.  Insurance  Co.,  60  N.  Y. 
619. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  C.  J. — The  intervener  and  appellant  was  the 
owner  and  holder  of  a  certain  mortgage  made  by  the 
defendant  E.  D.  Smith  and  Margaret  B.  Smith,  his 
wife.  This  mortgage  was  in  the  usual  form  of  a  real 
estate  mortgage  and  the  property  covered  thereby  was 
not  so  described  as  to  include  anything  not  a  part  of 
the  real  estate.     Default  having  been   made  in  the 
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conditions  of  the  mortgage,  appellant  commenced  pro- 
ceedings to  foreclose  it,  pending  which  she  caused  in- 
surance policies  to  be  issued  upon  the  mill  building 
situated  on  the  land  covered  by  the  mortgage,  and 
certain  machinery  situated  therein.  The  property, 
including  said  machinery,  was  partially  destroyed  by 
fire  and  the  amount  of  the  loss  under  such  policies  of 
insurance  adjusted.  Thereafter  the  plaintiff  caused 
the  defendant  insurance  companies  to  be  summoned 
as  garnishees  of  the  mortgagors  and  sought  to  secure 
the  application  of  the  money  due  therefrom  to  the 
payment  of  a  judgment  which  it  had  against  the 
mortgagors.  The  appellant  was  allowed  to  intervene 
in  these  garnishee  proceedings,  and  thereafter  such 
agreements  and  stipulations  were  entered  into  between 
all  the  parties  that  substantially  the  only  question 
left  for  the  determination  of  the  court  was  as  to 
whether  the  money  to  be  paid  for  the  partial  destruc- 
tion of  certain  machinery  in  the  mill  was  the  property 
of  the  mortgagors  or  of  the  mortgagee. 

There  was  another  question  left  open  which  appel- 
lant has  suggested  was  so  decided  as  to  entitle  her  to 
a  reversal  ot  the  judgment.  This  question  grew  out 
of  the  claim  that  it  was  not  shown  that  a  sufficient 
amount  of  the  loss  as  adjusted  was  paid  on  account  of 
the  machinery,  which  it  was  claimed  was  personal 
property  and  not  a  part  of  the  real  estate,  to  pay  the 
amount  adjudged  to  be  due  the  plaintiff.  But  under 
the  stipulations  of  the  parties  and  the  circumstances 
surrounding  the  case  at  the  time  such  stipulations 
were  entered  into  we  are  satisfied  that  there  is  noth- 
ing in  this  claim,  and  it  requires  no  further  consider- 
ation at  our  hands. 

The  intervener  and  appellant  founds  her  right  to 
the  money  to  be  paid  by  the  insurance  companies  for 
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the  partial  destruction  of  the  machinery  in  question 
upon  two  propositions.  One,  that  the  contracts  of 
insurance  were  solely  between  herself  and  the  insur- 
ance companies,  and  the  mortgagors  in  no  sense  par- 
ties thereto  nor  interested  therein;  that  for  that 
reason  any  money  to  be  paid  upon  such  contracts 
would  belong  to  her  and  not  to  the  mortgagors.  The 
policies  were  taken  out  in  the  name  of  E.  D.  Smith, 
one  of  the  mortgagors,  and,  the  other  mortgagor  being 
his  wife,  they  must  receive  the  same  construction  as 
they  would  if  taken  out  in  the  names  of  both  of  the 
mortgagors.  They  were  in  the  usual  form  of  such 
contracts  between  an  insurance  company  on  the  one 
part  and  the  insured  upon  the  other,  and  thereby 
such  mortgagors  were  insured  to  a  certain  amount 
against  damage  by  fire  to  the  property  in  question. 
The  only  evidence  of  the  interest  of  the  mortgagee  was 
a  statement  indorsed  upon  each  of  the  policies,  to  the 
effect  that  the  loss,  if  any,  should  be  paid  to  the  ap- 
pellant mortgagee  as  her  interest  might  appear. 
Under  the  terms  of  the  mortgage  it  was  the  duty  of 
the  mortgagors  to  keep  the  buildings,  situated  upon 
the  premises  covered  by  the  mortgage,  insured  in  the 
sum  of  $40,000,  and  thereunder  it  was  the  right  of 
the  mortgagee,  if  the  mortgagors  did  not  do  this,  to 
herself  cause  it  to  be  done  at  the  expense  of  the  mort- 
gagors, the  re-payment  of  the  premium  paid  by  her 
for  that  purpose  to  be  secured  under  the  mortgage. 

Such  being  the  conditions  of  the  mortgage,  the 
reasonable  and  ordinary  interpretation  of  the  action 
of  the  appellant  in  taking  out  the  policies  of  insur- 
ance would  be  that  she  was  acting  thereunder,  and 
that  the  premium  which  she  might  have  paid  in  so 
doing  was  or  might  have  been  charged  to  the  mort- 
gagors and  collected  in  addition  to  the  amount  due 
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under  the  terms  of  the  mortgage.  If  this  was  the 
effect  of  her  taking  out  the  policies  of  insurance  there 
would  be  no  ground  for  the  contention  that  she  had 
any  interest  therein  excepting  as  mortgagee  of  the 
property  covered  by  the  mortgage,  and  it  would  fol- 
low that  if  she  had  no  interest  in  the  machinery 
which  was  damaged,  as  mortgagee,  she  would  have  no 
interest  in  the  moneys  to  be  paid  by  the  insurance 
companies  on  account  of  such  damage.  The  policies 
of  insurance  under  these  circumstances  would  have 
been  for  the  sole  benefit  of  the  mortgagors,  excepting 
in  so  far  as  they  were  qualified  by  the  statements  in- 
dorsed thereon  that  the  loss,  if  any,  should  be  payable 
to  the  appellant  mortgagee  as  her  interest  should 
appear,  and  if  she  had  no  interest  as  such  mortgagee 
in  the  machinery  damaged  she  would  have  no  inter- 
est in  the  moneys  to  be  paid  under  said  policies  on 
account  of  such  damages. 

But  it  is  contended  on  the  part  of  the  appellants, 
and  proof  tending  to  establish  such  contention  was 
introduced  at  the  trial,  that  as  a  matter  of  fact  the 
policies  of  insurance  'were  not  taken  out  under  the 
conditions  of  the  mortgage  which  authorized  the 
mortgagee  to  keep  the  property  insured  if  the  mort- 
gagors failed  to  do  so;  that,  on  the  contrary,  the  poli- 
cies were  taken  out  for  the  sole  benefit  of  the  appellant; 
that  the  premium  was  paid  by  her  and  that  she  had 
not  charged,  nor  did  she  at  any  time  intend  to  charge, 
the  same  against  the  mortgagors  to  be  collected  under 
the  provisions  of  the  mortgage  or  otherwise.  If,  not- 
withstanding the  conditions  of  the  mortgage  the 
mortgagee  had  the  right  to  independently  insure  the 
property,  and  if  the  contracts  of  insurance  which  were 
issued  by  the  companies  could  be  construed  as  having 
been  made  exclusively  for  the  benefit  of  the  appellant 
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as  mortgagee,  there  would  be  force  in  the  conteution 
that  the  mortgagors  had  no  interest  in  the  moneys  to 
be  paid  by*  the  insurance  companies.  But,  in  our 
opinion,  the  contracts  of  insurance  cannot  be  so  con- 
strued: first,  because  of  the  right  of  the  mortgagee  to 
keep  the  property  insured  at  the  expense  of  the  mort- 
gagors and  to  reimburse  herself  for  any  moneys  which 
she  might  pay  in  so  doing  by  having  it  declared  a 
lien  upon  the  mortgaged  property  and  collected  under 
the  terms  of  the  mortgage.  She  having  reserved  to 
herself  this  right,  it  will  be  presumed  that  she  acted 
in  pursuance  thereof  in  taking  out  the  insurance 
policies,  and  such  presumption  cannot  be  overcome 
by  any  intention  on  her  part  to  effect  the  insurance 
in  her  own  interest  and  independently  of  the  pro- 
visions of  the  mortgage  unless  such  intention  had 
been  at  the  time  communicated  to  the  mortgagors. 
Until  such  intention  had  been  communicated  to  them 
they  had  a  right  to  suppose  that  the  insurance  was 
effected  under  the  provisions  of  the  mortgage  and  that 
it  was  for  their  benefit,  excepting  that  the  loss  under 
the  contracts  of  insurance  would  be  payable  to  the 
mortgagee  if  at  the  time  of  such  loss  she  had  any  in- 
terest in  the  property  on  account  of  which  any  money 
should  be  paid.  There  was  no  proof  that  the  inten- 
tion, which  it  is  claimed  the  mortgagee  had,  to  insure 
exclusively  for  her  own  benefit  was  ever  communi- 
cated to  the  mortgagors.  Hence  the  court  cannot 
now  give  effect  to  her  intention  so  to  do  if  it  existed. 
Second,  because  the  contracts  of  insurance  evidenced 
by  the  policies  are  plain  and  unambiguous  and  have 
a  certain  legal  construction,  which  under  well  settled 
rules  cannot  be  changed  by  oral  testimony. 

Even  if  the  claim  of  the  appellant  that  it  was  in 
fact  intended  both  by  the  insurance  companies  and 
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by  herself  that  the  insurance  should  be*  for  her  ex- 
clusive benefit  was  clearly  established,  it  would  not 
thereby  be  shown  that  such  a  mistake  had  been  made 
in  the  drafting  of  the  contracts  as  to  entitle  her  to  in- 
troduce oral  testimony  as  to  such  mistake.  But  there 
was  no  proof  whatever  that  either  of  the  insurance 
companies  intended  to  issue  a  policy  in  other  terms 
than  those  in  which  these  policies  were  issued.  On 
the  contrary,  it  af&rmatively  appeared  that  it  was  the 
universal  custom  of  insurance  companies  to  insist 
upon  this  form  of  contract,  even  although  the  object 
to  be  secured  was  the  protection  of  the  interest  of  the 
mortgagee.  That  such  was  the  rule  was  not  disputed 
by  either  party,  and  the  necessity  for  it  was  well 
illustrated  by  the  argument  of  counsel  in  the  case 
at  bar. 

Under  the  rule  which  formerly  obtained,  by  which 
the  mortgagee  was  allowed,  in  his  own  name,  to  in- 
sure the  mortgaged  property,  it  was  impossible  to  pre- 
vent such  property  from  being  insured  to  an  amount 
greatly  exceeding  its  actual  value.  Hence,  public 
policy  as  well  as  the  interest  of  the  insurance  com- 
panies and  of  honest  insurers  demanded  that  some  rule 
should  be  established  by  which  the  placing  of  exces- 
sive insurance  might  be  avoided.  The  rule  under  con- 
sideration resulted  from  this  state  of  facts  and  is  one 
which  should  be  inforced  in  the  interest  of  the  public 
and  of  the  parties  interested. 

The  other  proposition  is  founded  upon  the  claim 
that  such  machinery  was  a  part  of  the  real  estate 
covered  by  the  mortgage.  As  we  have  seen,  the  mort- 
gage did  not  purport  to  cover  anything  but  the  real 
estate  therein  described.  Hence,  if  the  mortgagee 
had  any  interest  in  this  machinery  it  was  because  of 
the  fact  that  it  was  so  related  to  the  real  estate  as  to 
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become  a  fixture  so  that  a  lien  thereon  passed  to  the 
mortgagee  as  a  part  of  the  real  estate  described  in  her 
mortgage.  No  general  rule  can  be  promulgated  under 
which  it  can  be  determined  whether  a  particular  piece 
of  machinery  is  or  is  not  a  fixture  to  the  real  estate 
with  which  it  is  used.  So  many  considerations  enter 
into  the  determination  of  this  question  that  no  gen- 
eral rule  can  be  stated  which  will  apply  in  all  cases. 
Not  only  can  no  general  rule  be  adduced  from  the  de- 
cisions of  the  courts  which  will  apply  to  all  cases,  but 
it  will  appear  from  an  examination  of  the  decisions 
upon  this  question  that  there  is  a  great  want  of  har- 
mony even  where  the  circumstances  were  identical. 
There  is  a  class  of  cases  which  have  adopted  a  rule 
which,  if  applied  to  the  facts  shown  by  the  evidence 
to  have  existed  as  to  the  placing  of  this  machinery  in 
the  mill  building  in  which  it  was  used,  would  require 
us  to  hold  that  such  machinery  was  a  fixture  and 
passed  to  the  mortgagee  as  a  part  of  the  real  estate. 

A  leading  case  of  this  kind  is  Ottumwa  Woolen  Mill 
Co.  V.  Hawley,  44  Iowa,  57.  But  the  learned  court 
which  decided  it,  though  apparently  well  satisfied  with 
the  conclusion  to  which  it  had  come,  was  forced  to  ad- 
mit  that  a  contrary  doctrine  had  been  established  by 
the  courts  of  a  majority  of  the  states  which  had  passed 
upon  the  question.  This  machinery  was  attached 
to  the  building  in  substantially  the  same  manner 
as  was  that  in  controversy  in  the  case  of  Chase 
V.  Tacoma  Box  Co.,  11  Wash.  377  (39  Pac.  639),  and 
Cherry  v.  Arthur,  5  Wash.  787  (32  Pac.  744),  and  un- 
der the  rule  announced  in  those  cases,  which  rule  we 
believe  to  be  supported  by  the  weight  of  authority,  it 
must  be  held  to  have  been  personal  property  and  not 
such  a  fixture  as  to  pass  to  the  mortgagee.  That  the 
means  by,  which  this  machinery  was  attached  to  the 
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real  estate  was  substantially  the  same  as  that  by  which 
the  machinery  in  question  in  those  cases  was  so  at- 
tached is  substantially  conceded  by  the  appellant,  but 
she  contends  that  in  the  case  at  bar  she  proved,  or  offered 
to  prove,  that  the  intention  of  the  mortgagors  at  the 
time  the  machinery  was  attached  to  the  real  estate 
was  to  make  it  a  permanent  fixture,  and  a  part  of  such 
real  estate.  That  the  intention  with  which  machinery 
is  placed  upon  the  real  estate  is  one  of  the  elements  to 
be  taken  into  consideration  in  determining  whether 
or  not  it  remains  a  chattel  or  becomes  a  part  of  such 
real  estate  is  conceded,  but  it  does  not  follow  that  such 
intention  can  be  shown  by  testimony  as  to  the  actual 
state  of  the  mind  of  the  person  who  attached  the  ma- 
chinery to  the  real  estate  at  the  time  it  was  attached. 
On  the  contrary  his  intention  must  be  gathered  from 
circumstances  surrounding  the  transaction  and  from 
what  was  said  and  done  at  the  time,  and  cannot  be  af- 
fected by  his  state  of  mind  retained  as  a  secret.  Be- 
side, if  we  should  adopt  the  theory  of  the  appellant 
as  to  the  force  to  be  given  to  the  intention  existing  in 
the  mind  at  the  time  the  machinery  was  attached  we 
should  not  be  so  satisfied  with  the  proof  that  it  was 
intended  to  make  the  machinery  in  question  a  fixture 
as  to  be  willing  to  reverse  the  judgment  on  that  ac- 
count. It  is  true  that  one  of  the  mortgagors  testified 
in  general  terms  that  he  intended  the  machinery  to 
be  a  permanent  part  of  the  building  with  which  it 
was  connected,  but  it  was  made  to  appear  by  uncon- 
tradicted testimony  that  at  the  time  he  put  the  machin- 
ery in  the  building  he  made  a  chattel  mortgage 
thereon,  and  it  must  follow  either  that  he  supposed  at 
the  time  that  it  was  not  so  affixed  to  the  real  estate  as 
to  become  a  part  thereof,  or  else  he  intended  to  deceive 
the  party  to  whom  he  executed  such  chattel  mortgage, 
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and  it  is  more  reasonable  to  presume  that  he  acted 
honestly  in  the  making  of  such  mortgage  than  that  he 
thereby  intended  to  perpetrate  a  fraud.  If  the  ques- 
tion as  to  the  nature  of  this  property  had  arisen 
.  between  the  mortgagee  named  in  said  chattel  mort- 
gage and  the  appellant,  there  could  be  no  doubt  but 
that  under  the  rule  heretofore  announced  by  this  court 
it  would  be  held  to  be  personal  property,  and  in  our 
opinion  the  rule  was  not  changed  by  the  fact  that  the 
question  was  raised  between  the  parties  to  the  real  es- 
tate mortgage. 

It  follows  from  what  we  have  said  that  in  our  opin- 
ion the  material  findings  of  fact  made  by  the  superior 
court  were  sustained  by  the  proofs  and  that  such  find- 
ings must  stand.  It  therefore  becomes  immaterial  as 
to  whether  or  not  sufficient  exceptions  were  taken  to 
such  findings.  It  is  not  claimed  that  the  findings  of 
fact  do  not  support  the  judgment,  and,  such  findings 
having  been  approved,  the  judgment  must  be  affirmed. 

Anders,  Scott  and  Gordon,  JJ.,  concur. 


I  No  2173.    Decided  July  18.  1896.] 

E.  M.  Barrington  et  al.y  Respondents^  v.  Commercial 
Dock  Company,  Appellant. 

WHARVES  —  PBIYATE  OWNERSHIP  —  BIGHT  OF  PUBLIC  TO  USE. 

A  wharf  belonging  to  an  individual  may  from  its  use  become  in 
its  nature  a  public  wharf. 

While  Gen.  Stat.,  $2136,  recognizes  the  right  of  private  owner- 
ship in  wharves,  the  section,  as  a  whole  cannot  be  construed  to 
mean  that  such  private  property  may  not  be  devoted  to  such  use  as 
will,  in  contemplation  of  law.  make  it  i>artake  of  the  nature  of  a 
public  wharf. 
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Every  vessel  has  a  license  to  uee,  for  her  safety  or  Gonvenience, 
aDy  public  wharf,  on  navigable  waters,  or  any  private  wharf,  which 
by  the  nature  of  its  use,  becomes  affected  with  a  public  interest, 
upon  the  payment  of  reasonable  wharfage  charges. 

Appeal  from  Superior  Court,  Pierce  County. —  Hon. 
William  H.  Pritchard,  Judge.     Affirmed. 

Murry  &  Scott,  for  appellant. 

James  F.  McElnyy,  and  O'Brien  &  Robertson,  for  re- 
spondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — Appellant  is  the  owner  and  in  posses- 
sion of  a  wharf  and  warehouse  situated  upon  a  water- 
way known  as  the  "  city  waterway "  in  the  city  of 
Tacoma,  and  located  upon  a  portion  of  the  tide  lands 
which  is  not  by  the  constitution  and  laws  of  the  state 
reserved  from  sale.  Said  wharf  and  warehouse  are  not 
located  at  the  terminus  of  any  street  in  the  city  or 
any  public  highway  in  the  county. 

Appellant  holds  possession  of  that  portion  of  tide 
lands  upon  which  its  wharf  and  warehouse  are  situ- 
ated under  and  by  virtue  of  a  lease  for  the  term  of 
twenty  years  from  the  Tacoma  Land  Company.  Said 
land  company  has  the  preference  right  to  purchase 
the  tide  land  on  which  the  said  wharf  and  warehouse 
are  situated,  and  has  made  proper  and  timely  applica- 
tion to  the  commissioner  of  public  lands  for  that  pur- 
pose. 

The  respondents  are  owners  of  the  steamer  "Cricket," 
a  passenger  steamer  plying  between  the  cities  of  Ta- 
coma and  Seattle.  They  instituted  this  action  in  the 
superior  court  for  Pierce  county  for  the  purpose  of 
compelling  the  appellant  to  permit  them  to  use  appel- 
lant's wharf  as  a  landing  place  for  the  passengers 
and  baggage  carried  on  their  steamer. 
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The  answer  of  the  appellant  denied  that  it  was  con- 
ducting a  public  wharf  and  alleged  that  its  wharf  was 
a  private  one,  and  that  respondents  had  no  right  to 
the  use  thereof  as  a  landing  place  for  passengers  with- 
out appellant's  permission,  which  permission  it  re- 
fused to  give,  alleging  further  that  it  had  not 
sufficient  room  at  its  wharf  to  accommodate  said 
steamer  without  discommoding  its  regular  freight 
boats. 

Upon  final  hearing  the  lower  court  entered  a  decree 
perpetually  prohibiting  and  restraining  appellant 
from  interfering  with  or  preventing  respondents' 
steamer  from  landing  and  discharging  its  passengers 
and  baggage  at  and  over  appellant's  wharf  upon  the 
payment  by  respondents  of  a  reasonable  compensa- 
tion for  so  doing.     The  defendant  appeals. 

In  addition  to  what  has  been  stated,  the  court 
found: 

''  That  the  said  mentioned  steamer  Cricket  at  the 
date  of  the  filing  of  this  complaint,  was  landing  at  the 
docks  of  the  defendant  company,  at  the  city  of  Ta- 
coma,  three  times  a  day,  and  lying  there  during  the 
night, 
f^    "That  the  dock  of  the  said  defendant  is  situated  at 
j  and  approached  to  by  a  bridge  constructed  from  Pa- 
'    cific  avenue  in  the  city  of  Tacoma,  to  the  rear  of 
defendant's  dock,  which  said  bridge*  has  been  and  is 
open  and  affords  access  to  the  public  to  the  said  dock, 
and  that  the  said  dock  and  the  said  bridge  are  not  en- 
closed and  that  said  bridge  is  in  general  use  by  the 
public  as  a  thoroughfare,  and  that  no  restrictions  or 
restraints  are  made  in  its  use  as  such  thoroughfare. 

"  That  the  said  Commercial  Dock  Company  trans- 
acts a  prenerftl  wharfinger  and  warehouse  business  at 
said  dock  in  the  city  of^^acoma,  and  is  suitable  for 
the  landing  of  vessels  of  the  steamer  Cricket's  charac- 
ter, and  has  ample  and  proper  facilities  for  the  accom- 
modation of  the  said  steamer  Cricket  at  the  times  and 
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under  the  circumstances  that  she  now  lands  and  seeks    ( 
to  land. 

"That  prior  to  the  bringing  of  this  action  the  de- 
fendant agreed  with  the  plaintiffs  to  furnish  a  berth 
and  dockage  for  the  steamer  Cricket  for  the  landing 
of  passengers  at  its  dock  at  the  city  of  Tacoma,  Wash- 
ington, for  an  indefinite  time,  for  the  sum  of  $35  per 
month." 

The  court  also  found  that  on  or  about  the  1st  of 
October,  1895,  appellant  notified  respondents  that  it 
had  not  sufficient  room  to  accommodate  respondents' 
steamer,  and  further,  that  if  they  continued  to  land 
said  steamer  at  appellant's  wharf  after  October  11th, 
"her  lines  would  be  thrown  off  or  cut;"  also  found: 

"That  the  said  dock  of  the  defendant  corporation 
is  located  on  the  shore  of  Commencement  Bay,  in 
Pierce  county,  Washington,  and  the  water  at  the 
outer  edge  of  said  dock  is  of  a  depth  of  eight  feet  at 
low  tide,  and  the  same  is  situated  on  a  waterway  ap- 
proachable from  the  sea  and  the  waters  of  Puget 
Sound, 

"That  vessels  of  a  similar  character  and  in  com- 
peting •  business  with  the  steamer  Cricket,  are  per- 
mitted  to  land  at  the  dock  of  the  said  defendant 
corporation." 

Many  of  said  findings  were  excepted  to  by  appel- 
lant, but,  after  examining  the  evidence,  we  do  not 
feel  warranted  in  disturbing  them.  — j 

The  main  contention  of  appellant  is  that  its  wharf 
is  a  private  whdrf,  and  under  the  control  of  the 
owner,  and  that  it  has  a  right  to  determine  for  itself 
with  whom  it  will  do  business,  and  counsel  confi- 
dently cites  §  2136,  Gen.  Stat.  (Vol.  1,  Hill's  Code),  in 
support  of  this  position.     That  section  is  as  follows: 

"Any  person  owning  land  adjoining  any  navigable 
waters  or  watercourse,  within  or  bordering  upon  this 
state,  may  erect  upon  his  own  land  any  wharf  or 
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wharves,  and  may  extend  them  so  far  into  said  waters 
or  watercourses  as  the  convenience  of  shipping  may 
require;  and  he  may  charge  for  wharfage  such  rates 
as  shall  be  reasonable;  provided,  that  he  shall  at  all 
times  leave  sufficient  room  in  the  channel  for  the 
ordinary  purposes* of  navigation." 

The  first  part  of  this  section  confers  a  license  upon 
the  owner  of  lands  adjoining  navigable  waters  to  ex- 
tend any  wharf  erected  upon  his  own  land  into  said 
waters,  but  the  latter  part  of  the  section,  viz.,  that 
''  he  may  charge  for  wharfage  such  rates  as  shall  be 
reasonable,"  is  a  limitation  merely.  The  section  as  a 
whole,  while  it  recognizes  the  right  of  private  owner- 
ship in  wharves,  cannot  be  construed  to  mean  that 
such  private  property  may  not  be  devoted  to  such  use 
as  will,  in  contemplation  of  law,  make  it  partake  of 
the  nature  of  a  public  wharf. 

Upon  this  question  it  was  said  by  the  Supreme 
Court  of  the  United  States,  in  Dutton  v.  Strong,  1  Black, 
32,  that 

"  Piers  or  landing  places,  and  even  wharves,  may 
be  private,  or  they  may  be  in  their  nature  public,  al- 
though the  property  may  be  in  an  individual  owner; 
or,  in  other  words,  the  owner  may  have  the  right  to 
the  exclusive  enjoyment  of  the  structure,  and  to  ex- 
clude all  other  persons  from  its  use;  or  he  may  be 
under  obligation  to  concede  to  others  the  privilege  of 
landing  their  goods,  or  of  mooring  their  vessels  there, 
upon  the  payment  of  a  reasonable,  compensation  as 
wharfage;  and  whether  they  are  the  one  or  the  other 
may  depend,  in  case  of  dispute,  upon  several  consid- 
erations, involving  the  purpose  for  which  they  were  builty 
the  uses  to  which  they  have  been  applied,  the  place  where 
located,  and  the  nature  and  character  of  the  struct- 
ure." 

In  Gould  on  Waters  (2d  ed.),  §  119,  the  author  lays 
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down   the   proposition,   and   supports    it  by  a  great 
array  of  authorities,  that 

"  When  wharves  belonging  to  individuals  are  legally 
thrown  open  to  the  Use  of  the  public,  they  become 
affected  with  a  public  interest,  and  the  wharfage  must 
be  reasonable." 

The  proof  in  this  case  shows  that  numerous  steam- 
ers landed  at  appellant's  wharf  daily,  discharging  pas- 
sengers and  baggage  as  well  as  freight  from  different 
ports  in  the  waters  of  Puget  Sound  and  elsewhere, 
and  it  also  shows  that  the  appellant^ receives  the  sum 
of  twenty-five  cents  per  ton  for  every  ton  of  freight 
going  out  or  coming  in  over  said  wharf.  We  think 
that  the  language  of  the  court  in  Munn  v.  Illinois^  94 
U.  S.  113,  is  applicable  here,  viz.,  that  appellant 
**  stands  in  the  very  gateway  of  commerce;  and  takes 
toll  from  all  who  pass." 

In  re  The  Canal-boat  Kate  Tremaine,  6  Ben.  62,  it  is 
said : 

''A  wharf  is  a  necessity  of  modern  navigation,  and 
of  navigation  alone.  The  sole  object  of  its  erection 
is  to  facilitate  the  transportation  of  passengers  and 
freight  upon  navigable  waters,  .  .  .  every  vessel 
has  a  license  to  use,  for  her  safety  or  convenience,  any 
public  wharf  on  navigable  waters,  upon  paying  reason- 
able wharfage."  ^^ 

We  think  that  in  determining  the  character  of' 
appellant's  wharf,  regard  should  be  had  to  the  use,  to 
which  it  has  been  devoted  rather  than  its  private 
ownership,  and  that  upon  the  facts  found  the  position 
of  the  appellant  cannot  be  maintained.  As  well 
might  the  proprietor  of  a  stage  coach  claim  the  right 
to  discriminate  upon  the  ground  that  the  property 
employed  in  his  business  was  private  property.  The 
doctrine,  if  maintained,  would  tend  to  promote  and 
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further  monopolies,  which  it  is  not  the  policy  of  our 
law  to  favor. 

The  decree  will  be  affirmed. 

HoYT,  C.  J.,  and  Anders,  Scott  and  Dunbar,  JJ., 
concur. 


iNo.  2221.    Decided  July  18,  1896.] 

16  176  Sydney  John  Pepperall,  an  Infant,  Respondent,  v. 

~~-'  The  City  Park  Transit  Company,  Appellant 

ERRONEOUS  INSTRUCTIONS  —  BINDING   ON   JURY  —  JT7DGMENT  —  SPECIAL 
FINDINGS  BY  JURY. 

Although  an  instruction  to  the  jury  may  have  been  wrongfully 
given,  it  is  binding  and  conclusive  upon  the  jury.  (Dunbar  and 
Scott,  JJ.,  dissent.) 

An  erroneous  instruction,  when  not  complained  of  and  excepted 
to,  constitutes  on  appeal  the  law  of  the  case,  and  the  record  will 
not  be  examined  at  the  instance  of  the  respondent  for  the  purpose 
of  determining  wherein  it  is  erroneous. 

Where  the  special  findings  of  the  jury  are  inconsistent  with  the 
general  verdict,  the  former  controls  the  latter. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Jesse  Arthur,  Judge.     Reversed. 

Oraves,  Wolf  &  Graves,  for  appellant: 

Upon  the  point  that  the  jury  is  not  at  liberty  to 
disregard  the  instructions  of  the  court,  though  erro- 
neous, counsel  cite,  in  addition  to  the  authorities 
quoted  from  their  brief  in  the  majority  opinion,  the' 
following  cases,  viz.:  Farley  v.  Budd,  14  Iowa,  290; 
Sullivan  v,  Otis,  39  Iowa,  328. 

Likewise,  upon  the  point  that  special  findings  con- 
trol, when  inconsistent  with  the  general  verdict,  coun- 
sel cite,  Gen.  Stat.,  §  276.  Stewart  v.  Walla  Walla  P.  & 
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P.  Co.y  1  Wash.  521;  Leese  v.  Clark,  20  Cal.  426;  ifc 
Dermott  v.  Higby,  23  Cal.  489;  Indianapolis,  etc,  R.  R, 
Co,  V.  Stout,  53  Ind.  148;  St.  Louis,  etc.,  Ry,  Co,,  v. 
Fudge,  35  Am.  &  Eng.  R.  R.  Cases,  246. 

Dawson  &  Plattor,  and  Fenton  &  Saunders,  for  respond- 
ent: 

Appellant  is  in  error  when  it  says  the  verdict  must  be 
right  or  wrong  on  the  facts  left  to  the  jury.  On  the 
contrary,  the  verdict  is  right  or  wrong,  on  all  of  the 
facts  that  were  submitted  and  those  that  should  have 
been  submitted  to  the  jury.  If  the  trial  judge  sub- 
mits a  question  of  Ifi^w  to  the  jury  and  they  decide  it 
rightly,  there  is  no  ground  of  exception.  Bernstein  v. 
HuTnes,  7$  Ala.  134;  Thornburgh  v,  Mastin,  93  N.  C. 
258;  Thompson,  Trials,  §  1020;  Foil  v.  Muller,  78  Ind. 
507;  Krug  v.  Davis,  101  Ind.  75;  Wallace  v.  Cravens, 
34  Ind.  534;  Whitworth  v.  Ballard,  56  Ind.  279;  Elliott, 
Appellate  Procedure,  §  590. 

A  special  finding  must  be  irreconcilably  inconsist* 
ent  with  the  general  verdict,  before  the  latter  can  be 
set  aside  and  the  former  substituted  in  its  place. 
Amidon  v.  Gaff,  24  Ind.  128;  Woollen  v.  Wishmier,  70 
Ind.  108;  Hardin  v.  Branner,  25  Iowa,  364;  Oripton  v. 
Thompson,  32  Kan.  367;  Haas  v.  Chicago,  etc.,  Ry.  Co., 
41  Wis.  44.  The  court  will  not  strain  the  language  of 
the  special  findings  to  override  the  general  verdict. 
If  possible,  they  will  be  interpreted  so  as  to  support 
the  verdict  rather  than  to  overturn  it.  Alhambra  Water 
Co.  V.  Richardson,  72  Cal.  598;  Solomon  R.  R.  Co.  v. 
Jones,  34  Kan.  443.  In  construing  the  special  find- 
ings, they  are  always  considered  as  a  whole,  and  one 
of  the  series  cannot  be  singled  out  and  that  one  alone 
used  to  overthrow  the  general  verdict.  Strecker  v. 
Conn,  90  Ind.  469;  Thompson,  Trials,  §  2695. 

12—15  WAfiB. 
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The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — The  respondent,  an  infant,  brought 
this  action  by  his  guardian  ad  litem  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been  sus- 
tained in  being  run  over  by  one  of  the  cars  of  the 
appellant,  a  corporation  operating  an  electric  street 
railway  in  the  city  of  Spokane.  The  complaint 
charges  negligence  upon  the  part  of  the  appellant  in 
that  the  car  which  ran  over  plaintiff  was  at  the  time 
operated  ''  without  the  aid  of  a  careful  and  competent 
conductor  thereon;"  also  that  it  was  operated  and  run 
"by  an  incompetent  and  negligent  motorm^n  in 
charge  thereof,  and  with  no  other  person  or  employee 
of  said  defendant,  or  any  other  persons  in  control  or 
charge  thereof;"  that  said  motorman. "  operated  and 
ran  said  car  at  a  high  and  reckless  rate  of  speed;"  and 
in  that, "  negligently  failed  and  neglected  to  ring  any 
bell  or  give  any  alarm  whatever"  to  the  plaintiff; 
that  he  ''negligently  failed  to  look  ahead  of  said  car 
and  guard  against  running  against  and  over"  the  said 
plaintiff;  and  that  at  the  time  the  injuries  complained 
of  were  sustained  the  car  "  was  out  of  repair  and  de- 
fective so  that  the  same  could  not  be  stopped  or  con- 
trolled by  the  brakes  thereon." 

The  answer  denies  the  main  allegations  of  the  com- 
plaint, and  affirmatively  alleges  contributory  negli- 
gence upon  the  part  of  the  plaintiff  and  also  upon  the 
part  of  his  father.  Upon  the  trial,  the  court,  among 
others,  gave  the  following  instructions  to  the  jury: 

*'4.  You  are  instructed  that  the  complaint  in  this 
case  charges  negligence  against  the  defendant  in  that 
the  motorman  was  incompetent,  and  in  that  there  wa^  no 
conductor  or  assistant  to  said  motorman  on  the  car,  and 
in  that  the  car  was  out  of  repair,  and  brakes  out  of  order, 
and  no  bell  upon  it,  and  in  that  it  was  run  at  a  high 
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and  dangerous  speed,  and  in  that  no  bell  or  other  warn- 
ing  was  rung  by  the  defendant  attached  to  the  car;  and 
of  these  several  allegations  of  negligence,  you  are  in- 
structed that  there  is  no  evidence  before  you  which 
would  permit  you  to  consider  the  same,  except  the 
allegation  as  to  the  speed  of  the  car,  and  as  to  the 
failure  to  ring  the  bell.  You  are  therefore  instructed 
not  to  consider  any  of  the  allegations  of  negligence 
in  the  complaint  except  these  two." 

The  jury  returned  a  general  verdict  in  favor  of 
plaintiff  for  the  sum  of  $2,500,  and  also  returned  cer- 
tain special  verdicts  or  findings,  only  six  of  which  we 
deem  it  necessary  to  notice.     They  are  as  follows : 

ft. "  (1.)  At  what  rate  per  hour  was  the  car  of  defend- 
ant running  at  the  time  it  struck  plaintiff?  Nine 
miles. 

•*(2.)  At  what  rate  per  hour  would  ordinarily  and 
reasonably  prudent  men  engaged  in  like  business  as 
the  defendant  run  a  car  like  that  of  the  defendant, 
which  caused  the  injury  in  question,  at  the  time  and 
place  where  defendant's  car  was  being  operated  ? 
Five  miles  per  hour. 

"  (6.)  Would  the  injury  to  plaintiff  have  occurred 
had  said  car  been  running  at  a  rate  of  speed  found  by 
y^ou  in  special  verdict  two  ?     Yes. 

"(21.)  How  far  was  the  plaintiff  from  the  track  of 
defendant  when  the  motorman  first  observed  him,  or 
by  the  use  of  reasonable  care  and  prudence  could  first 
have  observed  him  ?     Fifteen  feet. 

"(22.)  How  far  was  the  plaintiff  from  defendant's 
car  when  the  motorman  in  charge  first  saw  him,  or 
by  the  use  of  ordinary  care  and  prudence  could  have 
seen  him  ?     Twelve  feet. 

"(23.)  After  the  motorman  first  saw  the  plaintiff 
did  he  use  reasonable  prudence  and  care  to  stop  the 
car?     Yes." 

Upon  the  reception  of  the  general  verdict  and 
special  findings  the  plaintiff  moved  for  judgment 
upon  the  general  verdict,  and  the  defendant  (appel- 
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lant  here)  moved  the  court  for  judgment  upon  the 
special  findings  notwithstanding  the  general  verdict, 
upon  the  ground  that  the  general  verdict  was  incon- 
sistent with  the  facts  specially  found,  and  that  the 
facts  so  found  by  them  entitled  the  defendant  to  judg- 
ment as  matter  of  law.  The  appellant's  motion  for 
judgment  upon  the  special  findings  was  denied  and 
exception  taken.  Respondent's  motion  for  judgment 
upon  the  general  verdict  was  granted,  and  the  cause 
appealed. 

It  is  the  contention  of  the  appellant  that  by  the  in- 
struction above  set  out  the  court  withdrew  from  the 
consideration  of  the  jury  all  the  allegations  of  negli- 
gence set  out  in  the  complaint  excepting  only  that  the 
car  was  run  at  a  high  and  dangerous  rate  pf  speed  and 
that  no  bell  was  rung  or  other  warning  given  by  the 
defendant  of  the  approach  of  the  car.  It  must  be 
conceded  that  all  other  allegations  of  negligence  con- 
tained in  the  complaint  were  by  this  instruction  ex- 
pressly withdrawn  from  the  jury's  consideration,  but 
counsel  for  the  respondent  insists  very  strenuously 
that  the  court  erred  in  giving  this  instruction,  to 
which  the  appellant  replies  that  whether  the  instruc- 
tion in  question  was  rightfully  or  wrongfully  given, 
it  was  binding  and  conclusive  upon  the  jury,  and  con- 
stitutes upon  this  hearing  the  law  of  the  case,  and 
with  this  latter  insistment  we  agree.  This  court,  upon 
appeal  from  a  judgment  in  a  particular  case,  can  only 
consider  errors  complained  of  by  the  appellant,  and  in 
the  absence  of, a  cross-appeal  cannot  examine  the 
record  for  the  purpose  of  determining  errors  alleged 
by  respondent. 

OUnn  V.  Hill,  11  Wash  541  (40  Pac.  141),  is  in 
principle  applicable  here,  as  is  also  Wilkinson  v.  J5ax- 
ter's  Estate,  97  Mich.  536  (56  N.  W.  931). 
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But  were  we  at  liberty  to  go  into  the  record  for  the 
purpose  of  determining  whether  there  was  evidence 
submitted  in  support  of  any  of  the  other  allegations 
of  negligence  charged  in  the  complaint,  and  should 
conclude  that  the  court  erred  in  withdrawing  the  same 
from  the  consideration  of  the  jury,  it  would  avail  the 
respondent  nothing  because  the  great  weight  of  au- 
thority is  to  the  eflFect  that  — 

"A  verdict  of  a  jury,  in  disobedience  to  the  instruc- 
tions of  the  court,  although  the  instruction  itself  was 
not  correct  in  point  of  law,  is  a  verdict  *  against  law.'  " 
Emerson  v.  County  of  Santa  Clara,  40  Cal.  543;  Savery 
V.  Busick,  11  Iowa,  487;  Moras  v.  Johnson^  38  Iowa,  430; 
Union  Pacific  Ry.  v.  Hutchinson^  40  Kan  51  (19  Pac. 
312);  Aguirrev.  Alexander^dS  Cal.  21]  Murray  v.  HeinzCj 
17  Mont.  353  (42  Pac.  1057);  Hayward  v.  Ormsbee,  7 
Wis.  Ill;  Ryan  v.  Tudor,  31  Kan.  366  (2  Pac.  797); 
Irwin  V.  Thompson,  27  Kans.  644,  per  Brewer,  Justice. 

In  Emerson  v.  County  of  Santa  Clara,  supra,  the  court 
say  : 

"It  matters  not  if  the  instruction  disobeyed  be 
itself  erroneous  in  point  of  law;  it  is,  nevertheless, 
binding  upon  the  jury,  who  can  no  more  be  permitted 
to  look  beyond  the  instructions  of  the  court  to  ascer- 
tain the  law  than  they  would  be  allowed  to  go  outside 
of  the  evidence  to  find  the  facts  of  the  case. 

*'  .  .  .  The  consequence  of  such  a  practice 
would  be  to  fearfully  impair  the  integrity  of  trials  by 
jury.  The  question  of  law  in  theory  supposed  to  have 
been  settled  by  the  court  before  the  retirement  of  the 
jury,  and  upon  the  determination  of  which  exceptions 
has  been  reserved,  would  not  have  been  really  de- 
termined at  all  (otherwise,  at  least,  than  as  mere  ab- 
stract propositions  of  law),  for  the  jury  would  have 
the  right,  in  their  retirement,  to  review  the  opinion 
of  the  court,  and  disregard  his  instructions,  when 
they  did  not  accord  with  their  own  notions  of  the  law 
of  the  case,  the  law  while  thus  appearing  to  have  been 
settled  by  the  court  in  a  particular  way,  would,  in 
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reality,  have  been  determined  by  the  jury  in  exactly 
the  opposite  way,  and  while  the  court  would  rlad  the 
verdict  as  the  finding  of  fact,  arrived  at  by  applying 
the  law  as  the  court  had  announced  it,  the  verdict 
would,  in  reality,  be  but  a  reversal  by  the  jury  of  the 
rulings  of  the  court,  for  the  errors  in  point  of  law, 
which  the  jury  were  of  opinion  that  the  court  had 
committed.  Such  a  practice  should  not,  in  my  opin- 
ion,  be  countenanced  here  by  an  inquiry  as  to  whether 
the  below  court  or  the  jury  was  mistaken  in  point  of 
law  in  the  particular  case." 

In  Savery  v.  Busick,  supra,  the  court  say  : 

•'  Whatever  may  be  our  view  of  the  law  of  this  case, 
it  is  impossible  for  us  to  express  it,  or  consider  the 
questions  presented,  without  going  behind  the  action 
of  the  jury  in  trampling  upon  the  authority  of  the 
court,  and  thereby  giving  some  countenance  to  their 
assumption.  This  we  are  unwilling  to  do  even  by 
the  slightest  implication. 

"  It  is  no  more  competent  for  the  jury  to  usurp  the 
powers  of  the  court,  than  it  is  for  the  court  to  inter- 
fere with  their  province  in  the  ascertainment  of  facts. 
And  when  the  jury,  in  this  case,  arrogated  to  them- 
selves the  right  to  determine  the  law  in  direct 
opposition  to  the  instructions  given  them  by  the 
court,  they  were  guilty  of  a  flagrant  abuse  of  their 
duties  and  obligations;  and  we  will  not  review  this 
case  until  it  is  tried  upon  the  law  as  it  shall  be  ex- 
pounded by  the  court  and  not  by  the  jury." 

In  Union  Pacific  Ry.  v,  Hutchinson,  supra,  the  su- 
preme court  of  Kansas  say: 

**  Whether  the  instruction  is  correct  or  not,  is  im- 
material. It  was  the  law  of  the  case,  by  which  the 
jury  should  have  been  guided.  ...  It  was  the 
duty  of  the  jury  to  obey  implicitly  the  instructions  of 
the  trial  court,  and,  having  found  a  state  of  facts  by 
their  answers  to  the  interrogatories  constituting  con- 
tributory negligence  on  the  part  of  the  injured  party, 
and  releasing  the  railway   company   from   liability. 
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their  verdict  should  have  followed  their  findings  of 
fact." 

Aside  from  the  general  rule,  our  constitution  pro- 
vides (art.  4,  §  16),  that  trial  judges  "shall  declare  the 
law."  It  is  the  duty  of  the  court  in  all  cases  to  de- 
cide questions  of  law  arising  upon  the  trial,  and  it 
frequently  becomies  a  question  of  law  for  the  court  to 
determine  whether,  in  a  given  case,  there  is  any  evi- 
dence to  be  submitted  to  the  jury  in  support  of  an 
issue  raised  by  the  pleadings. 

From  the  special  findings  above  set  out  we  think  it 
clearly  appears  that  the  injury  complaine4  of  by  re- 
spondent was  not  occasioned  by  any  negligence  of  the 
appellant  in  running  its  car  at  a  high  rate  of  speed 
or  in  failing  to  ring  the  bell  or  sound  the  gong,  and 
inasmuch  as  the  jury  were  restricted  by  the  instruc- 
tion of  the  court  to  the  consideration  of  the  evidence 
bearing  upon  these  allegations  of  negligence,  their 
general  verdict  should  have  been  in  accordance  with 
such  special  findings,  and  where  the  special  findings 
of  the  jury  are  inconsistent  with  the  general  verdict, 
the  former  controls  the  latter.  Lake  Shore,  etc.,  Ry. 
Co.  V.  McCormick^  74  Ind.  440;  Vaughn  v.  California 
Central  Ry.  Co.,  83  Cal.  18  (23  Pac.  215);  Felton  v. 
Chicago,  etc.,  Ry,  Co,,  27  Am.  &  Eng.  R.  R.  Cases,  229 
(29  N.  W.  618). 

Reversed  and  remanded. 

HoYT,  C.  J.,  and  Anders,  J.,  concur. 

Dunbar,  J.  (dissenting). — I  dissent.  I  am  forced  to 
confess  that  the  authorities  are  divided  upon  the 
main  proposition  discussed  in  the  opinion,  and  in- 
deed it  seems  that,  from  such  investigation  as  I  have 
been  able  to  make,  the  weight  of  authority  sustains 
the  majority  decision,  although  there  are  some  cases, 
and  comparatively  recent  ones  too,   which  take  the 
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other  view.  If,  however,  the  authorities  were  uniform 
in  holding  that  where  a  jury  decides  a  question  of 
law  rightly,  which  had  heen  submitted  to  them 
erroneously  by  the  court,  such  rightful  decision  would 
be  ground  of  error,  I  could  not  give  my  assent  to  such 
doctrine;  because  it  seems  to  me  to  be  abj3urd  and 
opposed  to  the  plainest  principles  of  common  sense. 
The  only  object  of  an  appeal  to  this  court  is  to  enable 
the  court  to  determine  whether  a  fair  trial  has  been 
accorded  to  the  litigants  below.  How  can  it  be  said 
that  an  error  of  law  has  been  committed,  if  the  jury 
has  decided  the  law  correctly,  notwithstanding  the 
fact  that  it  is  the  duty  of  the  court  to  instruct  the 
jury  as  to  what  the  law  is?  The  essential  thing  is 
that  the  case  should  be  decided  under  the  law,  and 
if  the  jury  decides  it  under  the  law  which  this  court 
deems  to  be  correct,  then  the  object  of  the  law  is 
met.  If  the  court  had  instructed  the  jury,  as  we  will 
presume  for  the  purposes  of  this  case  that  it  did, 
erroneously,  and  the  jury  had  followed  the  instruc- 
tions of  the  court,  the  verdict  must  necessarily  have 
been  erroneous  and  the  case  would  have  been  re- 
versed on  appeal  to  this  court.  The  respondent  could 
not  have  corrected  it  below  nor  taken  any  exceptions 
to  it,  because  it  was  in  his  favor. 

It  is  true  that,  under  the  theory  of  the  law  gener- 
ally, and  under  the  rule  laid  down  by  our  constitution 
in  particular,  the  trial  judges  shall  declare  the  law. 
The  language  of  the  constitution  is  "  declare  the  law." 
But  it  presumes  that  the  law  shall  be  correctly  de^ 
clared,  or,  in  other  words,  that  the  law  shall  be 
declared,  and  not  something  which  is  not  the  law,  or 
which  this  court  finds  not  to  be  the  law.  It  has  been 
the  uniform  announcement  by  this  court  that,  where 
error  was  committed  by  the  court  in  its  instructions  to 
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the  jury,  if  it  affirmatively  appeared  that  no  other 
verdict  could  have  been  rendered  under  the  law  and 
the  facts  than  the  verdict  which  was  rendered  by  the 
jury  under  the  erroneous  instructions,  such  error 
would  be  error  without  prejudice  and  would  not  war- 
rant a  reversal  of  the  cause.  Nay,  it  has  often  been 
held  that,  where  misconduct  of  the  jury  was  proven 
and  yet  it  conclusively  appeared  that  such  mis- 
conduct was  not  responsible  for  the  verdict  or 
that  the  verdict  could  not  under  the  law  and  the 
testimony  have  been  otherwise,  such  misconduct 
would  not  be  error.  Then,  under  what  theory  can  it 
be  held  that  the  misconduct  of  the  jury  in  a  case  of 
this  kind — and  I  will  concede  it  to  be  misconduct, 
and  further  concede  that  it  was  the  duty  of  the  jury 
to  receive  the  instructions  of  the  court  as  the  law  of 
the  case — can  be  reversible  error?  When  the  case, 
for  this  alleged  error,  is  reversed  and  sent  back  for 
trial,  all  that  can  be  done  eventually,  if  the  case  is 
correctly  decided,  is  to  affirm  the  verdict  of  the  jury 
already  rendered,  and  it  simply  puts  the  litigants  to 
the  useless  expense  of  another  trial.  The  logic"of  this 
kind  of  a  ruling  is  that  the  verdict  and  judgment  in 
favor  of  the  respondent  should  be  set  aside  because  it 
does  not  follow  the  instructions  of  the  court;  and  if 
the  jury  had  followed  the  instructions  of  the  court 
the  judgment  must  necessarily  have  been  set  aside 
because  the  verdict  was  rendered  under  an  erroneous 
instruction  by  the  court.  It  seems  to  me  too  plain 
for  argument  that,  where  the  judgment  was  rendered 
by  the  jury  under  the  law,  the  object  of  the  law  has 
been  attained  and  the  parties  should  not  be  subjected 
to  the  expense  and  delay  of  another  trial. 

The  judgment  in  my  opinion  should  be  affirmed. 

Scott,  J.,  concurs  in  dissenting  opinion. 
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A.  Potter,  Respondent,  v.  A.  L.  Black  el  aL,  Appel- 
lants, 

MUNICIPAL  CORPORATIONS  —  POWER  TO  PURCHASE  LAND  AT  TAX  SALE 

ASSESSMENTS  —  WHEN  DELINQUENT  —  PAYMENT  OF  WARRANTS  —  CON- 
SOLIDATED CITIES  —  LIABIUTY  FOR  DEBTS  OF  FORMER  CORPORA- 
TIONS. 

The  city  of  Whatcom  had  power  to  purchase  land  at  a  sale  for 
delinquent  street  improvement  assessments,  under  the  provisions 
of  its  charter  (Laws  1883,  p.  150)  which  authorizes  a  purchase  by 
the  city  treasurer  for  the  city  of  such  town  lots  and  lands  as  cannot 
be  sold  for  the  amount  of  taxes,  interest  and  charges  thereon,  when 
offered  for  public  sale. 

Under  the  provisions  of  the  charter  of  the  city  of  Whatcom  (Laws 
1885-6,  p.  430,  §§0,  10),  providing  that  after  the  council  shall  have 
approved  of  an  assessment  for  a  street  improvement,  "  they  shall 
by  ordinance  establish  the  same  and  require  the  payment  of  said 
assessment  within  thirty  days,''  and  that  upon  complaint  of  any 
person  aggrieved,  within  thirty  days  from  the  first  publication  of 
notice  of  the  assessment,  the  council  may  amend  same  as  to  them 
may  seem  just,  the  action  of  the  council  in  granting  a  rebate  of  a 
portion  of  such  assessment  more  than  three  months  subsequent  to 
the  passage  of  an  ordinance  establishing  the  assessment  is  unwar- 
ranted, though  the  council  may  not  by  resolution  have  declared  the 
assessment  delinquent  until  after  such  attempted  rebate. 

The  treasurer  of  a  city  may  be  required  to  pay  moneys  in  the 
treasury  in  a  special  fund  upon  warrants  drawn  thereon,  although 
there  may  not  be  enough  money  therein  to  pay  the  face  of  the  war- 
rant, with  the  interest  thereon. 

The  act  of  March  21,  1895  (Laws,  p.  370),  providing  that  the 
treasurer  of  a  city  shall  issue  a  call  for  warrants  whenever  he  has 
$500  on  hand,  except  in  cases  where  the  oldest  outstanding  warrant, 
with  interest,  exceeds  the  sum  of  $500,  in  which  case  he  shall  wait 
until  funds  sufficient  accumulate,  does  not  apply  to  warrants  drawn 
against  a  special  fund,  which  fund  cannot  be  devoted  to  any  other 
purpose. 

Where  a  consolidation  of  two  cities  has  been  effected  under  the 
provisions  of  Gen.  Stat.,  §H07,  502,  such  consolidated  city  may  be 
required  to  set  apart  from  its  current  revenues  a  sufficient  amount 
to  liquidate  certain  warrants  issued  against  a  particular  fund  of  one 
of  the  former  corporations. 
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Appeal  from  Superior  Court,  Whatcom  County. — 
Hon.  John  R.  Winn,  Judge.     Affirmed. 

John  H.  Sargent^  and  Phil  Oallahsr,  for  appellants. 
D.  W.  Freeman,  and  S.  A.  Callvert,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

GoKDON,  J. — Respondent  is  the  owner  and  holder  of 
street  improvement  warrants  of  the  city  of  New  What- 
com, numbered  from  27  to  32,  inclusive,  each  in  the 
sum  of  $500,  four  of  which  bear  date  September  3, 
1890,  and  were  on  that  day  presented  for  payment  to 
the  treasurer  of  the  city  and  indorsed  "  not  paid  for 
want  of  funds."  The  remaining  two  bear  date  Sep- 
tember 24,  1890,  and  were  in  like  manner  presented 
and  indorsed  on  September  25.  Each  of  said  war- 
rants is  in  the  following  form  : 

"No.  27.  Street  Improvement  Warrant.  $500.  As- 
sessment District  No.  31,  G.  Street,  Whatcom,  Wash., 
Sep.  3rd.,  1890. 

Treasurer  of  the  City  of  Whatcom:  Pay  to  McCas- 
kill  &  Singleton,  or  order,  the  sum  of  Five  Hundred 
Dollars  out  of  Street  Improvement  Funds,  District 
No.  31,  under  Ordinance  No.  121,  not  otherwise  ap- 
propriated. 

W.  M.  Leach,  City  Clerk. 
W.  J.  Pratt,  Mayor." 
(Seal  of  City  of  Whatcom). 

Endorsed  as  follows:  "  Presented  for  payment  Sep. 
3rd.,  1890,  and  not  paid  for  want  of  funds. 

Morris  McCarty,  City  Treasurer. 

McCaskill  &  Singleton,  per  Mc." 

Upon  application  of  the  respondent  an  alternative 
writ  of  mandate  was  issued  in  the  lower  court  requir- 
ing the  appellants, —  the  mayor,  treasurer,  and  city 
council  of  the  city  of  New  Whatcom  to  apply  on  ac- 
count of  said  warrants  such  sums  of  money  in  the 
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street  improvement  fund,  district  No.  31,  then  in  the 
hands  of  the  treasurer;  also  ''that  you  do  apply  the 
moneys  received  by  you  from  time  to  time,  in  the  said 
"street  improvement  fund,  district  No.  31,"  as  the 
same  are  received,  immediately  upon  said  warrants 
No.  27,  28,  29,  30,  31  and  32,  as  aforesaid,  until  the 
whole  amount  thereof,  including  interest  at  the  rate 
of  ten  per  cent  per  annum  from  the  date  of  the  pre- 
sentation of  said  warrants  to  the  city  treasurer  for 
payment  .  .  .  shall  have  been  fully  paid  and  dis- 
charged, or  that  you  show  cause,"  etc.  The  alterna- 
tive writ  recited,  among  other  things,  that  for  the  pur- 
pose of  paying  for  the  improvement  on  G  street,  the 
city  of  Whatcom,  under  Ordinance  No.  121,  levied  an 
assessment  upon  the  property  bene6ted  by  said  im- 
provement in  the  amount  of  $17,380.58;  that  all  sums 
unpaid  on  said  assessment  became  delinquent  June 
20,  1890,  and  that  the  property  on  which  said  assess- 
ment was  delinquent  was  offered  for  sale  on  November 
22, 1890,  in  the  manner  provided  by  law;  that  at  such 
sale  the  city  of  Whatcom  was  a  bidder  thereat,  and 
bid  off  in  its  name  and  became  the  purchaser  of  said 
delinquent  property  to  the  amount  of  $2,787.70;  that 
all  of  said  assessment  for  the  improvement  of  G  street, 
except  the  siums  so  levied  upon  the  property  so  pur- 
chased by  the  city  of  Whatcom,  has  been  paid  into 
the  treasury  of  said  city  to  the  credit  of  Improvement 
Fund,  District  No.  31;  that  said  city  of  Whatcom  be- 
came a  part  of  the  city  of  New  Whatcom,  by  virtue 
of  the  consolidation  of  the  city  of  Whatcom  with 
the  city  of  New  Whatcom,  under  the  name  of  the 
city  of  New  Whatcom  on  the  16th  day  of  February, 
1891;  that  the  property  so  purchased  at  such  sale 
for  delinquent  assessments  became  the  property  of 
the  city  of  New  Whatcom,  and  that  the  same,  with 
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the  exception  of  certain  lots  which  have  been  re- 
deemed from  said  sale,  on  which  the  assessment 
amounts  to  $917.60  is  still  the  property  of  said  city 
and  forms  a  part  of  its  assets;  that  said  last  mentioned 
city  and  the  city  of  New  Whatcom  have  each  neg- 
lected  and  failed  to  reimburse  said  fund  to  the  amount 
due  and  owing  upon  said  property  so  bid  off  and  pur- 
chased by  the  city  of  Whatcom;  that  there  is  due  and 
owing  said  Street  Improvement  fund,  District  No.  31, 
from  the  city  of  New  Whatcom  $2,004.10,  with  inter- 
est from  November  22,  1890;  that  the  city  council  of 
the  city  of  Whatcom  and  New  Whatcom  has  at  vari- 
ous times  since  said  assessment  was  levied,  granted 
rebates  of  the  taxes  assessed  and  levied  against  certain 
pieces  of  property  abutting  said  improvement  amount- 
ing  to  $475.51,  and  that  in  justice  to  respondent  as 
holder  of  the  aforesaid  warrants,  the  appellant  should 
reimburse  said  special  fund  to  the  amount  of  such 
rebates;  that  the  city  council  has  refused  to  make 
any  provision  for  the  payment  of  the  aforesaid  war- 
rants although  demanded  so  to  do;  further,  that  the 
treasurer  of  the  city  of  New  Whatcom  has  in  his 
hands  $629.49  belonging  to  the  "  Street  Improvement 
Fund,  District  No.  31,"  which  he  refuses  to  apply  to- 
wards the  payment  of  respondent's  warrants;  that 
respondent's  warrants  are  the  oldest  outstanding  war- 
rants against  said  fund;  and  that  all  warrants  drawn 
thereon  prior  to  the  issuing  of  respondent's  warrants 
have  been  paid. 

Appellants  made  answer  to  the  alternative  writ  in 
which  they  denied  that  the  assessment  became  delin- 
quent June  20,  1890,  denied  that  the  city  of  Whatcom 
became  a  bidder  or  purchaser  of  real  estate  at  said 
sale,  and  denied  that  the  city  of  New  Whatcom  is 
owing   the   "  Street   Improvement  Fund "   any   sum 
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whatever;  also  denied  that  any  rebate  to  property 
owners  in  said  district  was  allowed  subsequent  to  the 
date  when  the  assessment  was  declared  delinquent  by 
the  city  council  of  the  city  of  Whatcom. 

A  jury  having  been  expressly  waived,  the  trial 
court,  having  made  its  findings  of  fact  and  conclu- 
sions of  law,  entered  judgment  in  favor  of  respondent, 
awarding  a  peremptory  writ.  This  appeal  is  from 
said  judgment. 

It  is  stated  in  appellants'  brief  that  "  there  are  but 
four  main  propositions  for  the  court  to  pass  upon  in  a 
decision  in  this  case." 

"  1st.  Had  the  city  of  Whatcom  power  under  its 
charter  and  the  laws  of  the  state  of  Washington  to 
purchase  land  at  a  sale  for  delinquent  street  grade 
taxes,  and  if  so,  did  said  city  purchase  any  land  at 
the  sale  of  November  22nd,  1890,  for  the  city  of 
Whatcom  as  set  out  in  the  sixth  paragraph  of  the 
findings  of  the  court? 

"  2nd.  Did  the  city  of  Whatcom  make  any  rebate 
of  taxes  to  the  property  holders  in  assessment  district 
No.  31,  after  the  date  on  which  said  asseesment  be- 
came delinquent? 

"  3rd.  Can  the  city  treasurer  be  compelled  to  pay 
a  part  of  a  warrant  drawn  against  a  particular  street 
fund  when  he  has  not  money  enough  in  his  hands  to 
pay  the  whole  of  it? 

^'  4th.  Can  a  consolidated  city  be  compelled  to  set 
apart  from  its  current  revenues  a  sufficient  amount  to 
liquidate  certain  warrants  that  were  issued  against  a 
particular  fund  of  one  of  the  former  corporations?  " 

1.  Answering  the  first  question  embraced  in  propo- 
sition one,  we  think  the  city  of  Whatcom  had  power 
under  its  charter  to  purchase  land  at  a  sale  for  delin- 
quent street  taxes;  that  power  was  conferred  by  §  9  of 
its  charter,  which  reads  : 

"  When  any  land  or  town  lots  cannot  be  sold  for  the 


POTTER  V.  BLACK.  191 


Jaly,  1806.]         Opinion  of  the  Coart — Gordon,  J. 

amount  of  taxes,  interest  and  charges  thereon,  such 
lands  or  town  lots  shall  be  passed  over  and  re-offered 
for  sale  before  the  close  of  the  sale,  and  if  the  same 
cannot  then  be  sold  for  the  amount,  such  lands  or 
town  lots  shall  be  purchased  by  the  city  treasurer,  for 
the  amount  due  thereon,  for  the  city."  Laws  1883, 
p.  150. 

We  also  think  that  the  lower  court  correctly  found  : 

"  That  the  property  on  which  such  assessment  was 
delinquent,  was  offered  for  sale  by  the  city  marshal  of 
said  city  of  Whatcom,  on  the  22nd  day  of  November, 
1890,  (and  that  at  such  sale,  the  city  of  Whatcom  be- 
came and  was,  a  bidder  thereat,  and  bid  off  in  its 
name  certain  real  estate,  on  which  such  assessment 
was  delinquent,  to  the  amount  of  $2,787.70.)'* 

2.  In  order  to  answer  the  second  question  involved 
in  this  case  it  becomes  necessary  to  determine  the 
date  on  which  the  assessment  upon  the  property  lying 
in  the  assessment  district  became  delinquent.  It  ap- 
pears from  the  record  that  Ordinance  No.  121  author- 
izing this  levy  was  adopted  on  May  20,1890.  Section 
10  of  the  act  of  February  3,  1886,  entitled  "An  act  to 
amend  an  act  entitled  an  act  to  incorporate  the  city  of 
Whatcom,"  (Laws  1885-6,  p.  430),  provides  that  after 
the  council  shall  have  approved  of  the  assessment 
and  apportioned  the  cost  of  the  improvement  "  they 
shall  by  ordinance  establish  the  same  and  require  the 
payment  of  said  aaaeasment  within  thirty  days"  etc., 
and  §  9  of  the  same  act  provides  that  "  Any  person 
considering  himself  aggrieved  by  such  appraisement 
and  assessment,  may  apply  to  the  city  council  at  any 
time  within  thirty  days  from  the  first  publication  of 
said  notice,  for  a  modification  of  said  assessment,  and 
the  council  may  amend  the  same  as  to  them  may 
seem  just." 

It  also  appears  that  no  application  was  made  for 


192  POTTER  V.  RLACK. 


Opinion  of  the  Court— Gordon,  J.  [15  Wash. 

any  modification  of  the  assessment  as  established  by 
said  Ordinance  No.  121  until  September  9,  1890,  on 
which  date  the  record  shows  that  a  reduction  was 
made  in  the  assessment  of  certain  property  lying 
within  the  said  assessment  district,  amounting  to 
$475.51.  It  is  true,  as  claimed  by  counsel  for  the  ap- 
pellants that  the  city  council  on  September  16,  1890, 
declared  the  assessment  delinquent,  and  that  the  re- 
duction had  been  made  as  a  matter  of  fact  one  week 
prior  thereto,  but  we  think  that  under  the  charter 
provisions  above  set  out  the  assessment  had  in  fact 
become  delinquent  long  prior  to  the  resolution  of  the 
council  to  that  effect,  and  that  the  action  of  the  coun- 
cil on  September  9,  1890,  which  professed,  to  grant 
said  rebates  was  without  jurisdiction  and  unauthor- 
ized, and  "  in  violation  of  its  duty  to  the  holders  of 
said  warrants." 

3.  Appellants  contend  that  the  treasurer  *'  is  not 
compelled  to  pay  and  need  not  make  a  call  for  out- 
standing warrants  which  exceed  the  sum  of  $500  un- 
less he  has  sufficient  money  on  hand  to  pay  the  face 
of  the  warrant,  together  with  all  interest  thereon.'* 
This  contention  is  based  upon  section  one  of  the  act 
of  March  21,  1895  (Laws,  p.  379),  relating  to  the  pay- 
ment  of  warrants,  but  we  are  disposed  to  agree  with 
the  claim  of  the  respondent  that  this  law  is  not  ap- 
plicable to  warrants  of  the  character  of  respondent's, 
which  are  drawn  against  a  special  fund,  which  fund 
cannot  be  devoted  to  any  other  purpose,  and  there  is 
neither  force  nor  reason  which  would  require  that 
this  money  —  amounting  to  over  $600, —  should  be 
retained  in  its  treasury  to  the  credit  of  said  fund 
while  there  were  warrants  outstanding  bearing  a  high 
rate  of  interest.  Soule  v,  Seattle^  6  Wash.  323  (33  Pac. 
384,  1080). 
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4.  Section  502,  Gen.  Stat.  (Vol.  1,  Hill's  Code),  pro- 
vides  the  manner  in  which  "  two  or  more  contiguous 
municipal  corporations  may  become  consolidated  into 
one  corporation,"  and  further  provides  that:  "All 
the  provisions  of  §§  497  ...  of  this  volume  of 
General  Statutes  shall  apply  to  such  corporation,  and 
to  the  officers  thereof."  This  last  mentioned  section 
provides  that  — 

**Any  city  or  town  organized  under  the  provisions 
.  .  .  shall  ...  be  deemed  and  taken  to  be  in 
law  the  identical  corporation  theretofore  incorporated 
and  existing,  and  such  reorganization  shall  in  nowise 
affect  or  impair  .  .  .  any  debts,  demands,  liabil- 
ities, or  obligations  existing  in  favor  or  against  such 
corporation,"  etc. 

The  provisions  of  these  two  sections  make  it  plain 
that  the  city  of  New  Whatcom  is  liable  on  account  of 
the  warrants  in  question  to  the  same  extent,  and  in  the 
same  degree,  that  the  city  of  Whatcom  was,  or  would 
be,  had  no  consolidation  been  effected. 

We  do  not  feel  called  upon  to  notice  the  other 
propositions  suggested  in  appellants'  brief;  they  are 
formal  objections  to  the  writ  and  judgment.  We 
think  they  are  without  merit,  but,  in  any  event,  they 
do  not  present  anv  question  considered  by  the  lower 
court,  and  for  this  reason  cannot  be  considered  here. 

No  error  being  apparent  of  record,  the  judgment 
will  be  aflBrmed. 

Anders  and  Dunbar,  JJ.,  concur. 

13^13  WASH. 
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-^i9i         Walter  H.  Soderberg,  Appellant^  v.  King  County, 
'^  ^^  in  the  State  of  Washington,  Respondent. 

f04       7 

MORTOAGB  FORECLOSURE  BALE — SHERIFF'S  COMMISSION  —  WHEN  SUR- 
PLUS—  PAYMENT.  BY  SHERIFF  TO  COUNTY  —  RIGHT  OF  JUDOMISNT 
DEBTOR  TO  RECOVER  —  ASSUMPSIT. 

A  sheriff  is  not  entitled  to  a  commission  upon  the  sale  of  mort- 
gaged premises  under  a  decree  of  foreclosure,  where  the  property 
was  hid  in  by  the  plaintiff  for  the  amount  of  the  mortgage  debt, 
.  although  the  officer  and  the  purchaser  may  have  intended  that  a 
portion  of  the  sum  bid  should  be  in  payment  of  a  commission  de- 
manded by  the  officer. 

Where  the  sheriff  upon  making  a  foreclosure  sale  has  been  paid 
by  the  bidder,  who  was  the  plaintiff  in  the  action,  a  certain  sum  as 
commission,  such  sum  constitutes  a  surplus  in  the  hands  of  the 
sheriff,  which  it  is  his  duty  to  pay  over  to  the  judgment  debtor. 

Assumpsit  will  lie  against  a  county  for  the  recovery  of  sums 
charged  by  the  sheriff  as  commissions  upon  foreclosure  sales  and  by 
him  mistakenly  paid  into  the  treasury,  when  such  sums  constitute 
a  surplus  in  his  hands  to  which  the  judgment  debtor  is  entitled. 

Want  of  privity  between  the  parties  is  no  obstacle  to  an  action 
for  money  had  and  received. 

A  payment  by  the  sheriff  into  the  county  treasury  of  a  surplus 
arising  from  a  foreclosure  sale,  made  without  the  knowledge  or  con- 
sent of  the  judgment  debtor,  cannot  be  considered  as  a  voluntary 
payment  by  the  latter. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Richard  Osborn,  Judge.     Reversed. 

Lindsay,  King  &  Turner,  for  appellant. 

A.  W,  Hastie,  and   W.  W.  Wilshire^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — Appeal  from  judgment  of  the  superior 
court  of  King  county  in  favor  of  defendant.  This 
action  was  brought  by  plaintiff,  as  assignee  of  divers 
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persons,  judgment  debtors  in  various  forecloseure  pro- 
ceedings, claiming  to  be  entitled  to  a  surplus  arising 
upon  each  of  such  foreclosure  sales.  There  are  thirty- 
five  separate  and  independent  causes  of  action,  all 
based  upon  similar  facts,  and  governed  by  a  common 
rule  of  law.  The  aggregate  amount  claimed  is 
12,004.84.  There  was  no  redemption  in  any  case,  and 
the  plaintiff  in  each  of  the  foreclosure  actions  became 
the  purchaser.  From  the  record  it  appears  that  the 
amount  claimed  as  surplus  in  each  ease  was  the  sum 
claimed  by  the  sheriff  as  fees  and  commission  in  con- 
ducting the  sale,  and  that  the  sheriff  thereafter  paid 
into  the  treasury  of  the  respondent  county  the  several 
amounts,  under  the  mistaken  belief  that  it  was  his 
dut3'^  to  deduct  a  commission  from  the  amount  bid  in 
the  respective  cases,  and  turn  the  amount  so  collected 
or  deducted  into  the  county  treasury,  as  he  is  by  law 
required  to  in  all  cases  where  fees  as  compensation  for 
official  services  are  received  by  him. 

Two  principal  defenses  are  urged:  First,  that  the 
sums  claimed  by  plaintiff  were  not  surplus,  to  which 
the  plaintiffs  assignors  were  entitled,  but  constituted 
a  fee  or  commission  which  the  officer  making  the  sale 
claimed  the  right  to  charge,  and  which  the  purchaser 
at  the  sale  knowingly  paid  to  such  officer  as  a  commis- 
sion charge  on  said  sale;  and  that  ''neither  the  appel- 
lant nor  his  assignors  had  or  has  any  interest  in  or 
concern  with  the  money  or  transaction,  but  the  same 
is  a  matter  between  the  purchaser  and  the  sheriff." 
The  second  ground  of  defense  is: 

"  That  the  sheriff's  payment  to  the  county  of  this  in- 
debtedness  due  from  him  to  either  the  county  or  the 
appellant's  assignors  was  voluntary,  with  full  knowl- 
edge of  all  the  facts,  under  a  claim  of  the  county  to 
payment  in  its  own  right,  and  not'  in  any  wise  as  the 
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agent  of  or  pretending  to  be  authorized  to  receive  the 
same  for  or  on  behalf  of  appellant's  assignors;  that 
the  county  claimed  said  payment  as  creditor  of  the 
sheriff  on  account  of  his  liability  to  the  county  for  all 
fees  and  commissions  received  by  him;  that  the  sheriff 
was  indeVjted  for  the  amounts  herein  claimed  as  sur- 
plus, either  to  the  county  as  for  commissions,  or  to  the 
respective  judgment  debtors  as  for  surplus;  and  that 
his  payment  of  this  indebtedness  to  the  county,  an 
independent  claimant,  in  preference  of  the  respective 
judgment  debtors,  also  independent  claimants,  does  not 
invest  appellant, iis  assignee  of  said  judgment  debtors, 
with  a  right  of  action  against  respondent  for  the 
amounts  of  these  payments,  upon  a  money  demand, 
as  for  money  had  and  received  or  otherwise,  although 
it  may  be  true  that  of  right  the  sheriff  should  have 
made  such  payments  to  appellant's  assignor." 

It  becomes  necessary  to  ascertain  whether  appel- 
lant's assignors  were  entitled  to  the  respective  sums 
claimed  from  the  sheriff  conducting  the  sales.  Coun- 
sel for  respondent  do  not  seriously  contend  that  they 
were  not,  and  this  court  held  in  State,  ezrel.  Thompson, 
V.  Prince,  9  Wash.  107  (37  Pac.  291),  that  a  sheriff  was 
not  entitled  to  a  commission  upon  the  sale  of  mort- 
gaged premises  under  a  decree  of  foreclosure  where 
the  property  was  bid  in  by  the  plaintiff  for  the  amount 
of  the  mortgage  debt.  It  matters  not  that  the  o£Scer 
believed  that  he  was  by  law  entitled  to  and  required 
to  retain  a  commission  upon  such  sale,  and  that  this 
opinion  was  concurred  in  by  the  bidder,  because,  in 
contemplation  of  the  law,  the  property  is  sold  for  the 
highest  sum  bid,  and  the  law  makes  the  application  of 
the  purchase  price.  To  give  effect  to  what  is  asserted 
to  have  been  the  intention  of  the  purchaser,  viz.^  that 
a  portion  of  the  sum  bid  by  him  was  in  payment  of  a 
commission  which  the  sheriff  conducting  the  sale  de- 
manded,  and  whicli  the  bidder  supposed  he   had  a 
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right  to  demand,  would  be,  in  effect,  to  give  such  pur- 
chaser a  preference  at  the  sale,  and  would  be  to  per- 
mit the  bidder  and  the  officer  to  control  and  apply  the 
proceeds  of  the  sale.  He  bids  a  lump  sum  for  the 
property,  not  a  certain  sum  for  the  land,  and  an  addi- 
tional sum  as  and  for  costs  and  commission.  The  rea- 
sons-which  induced  him  to  make  the  bid  are  quite 
immaterial,  and  cannot  be  inquired  into.  He  is  con- 
clusively presumed  to  know  the  law.  Were  the  rule 
otherwise,  how  could  it  be  ascertained  that  the  actual 
purchaser  was  the  highest  bidder?  The  amount 
claimed  by  appellant  as  a  surplus  in  one  of  these 
causes  of  action  is  about  $500.  The  logic  of  respond- 
ent's position  is  that  the  purchase  price  in  that  case 
was  theoretically  $500  less  than  the  amount  actually 
bid.  Who  can  say  that  this  $500  might  not  have  de- 
terred some  other  bidder,  who  likewise  would  be  pre- 
sumed to  know  the  law,  but  might  well  be  ignorant  of 
what  was  really  intended  by  the  rival  bidder?  There 
is  one  sufficient  answer  to  this.  That  is  that  the  judg- 
ment debtor  is  entitled  to  an  accounting  for  the  sum 
actually  bid  as  the  purchase  price  of  the  property  sold, 
and  that  the  law  directs  how  the  purchase  price  shall 
be  applied.  Therefore  it  is  not  competent  to  inqtiire 
the  reasons  which  may  have  actuated  the  purchaser  in 
making  his  bid.  It  cannot  be  told  that  he  would  have 
received  the  property  had  his  bid  been  less  than  it 
actually  was.  Suppose  that  the  judgment  debtor  had 
availed  himself  of  his  statutory  right  to  redeem  from 
the  sale;  is  it  not  clear  that  he  would  have  been  obliged 
to  pay  the  amount  for  which  the  property  was  sold  as 
returned  by  the  sheriff,  including  the  very  sum  which 
is  here  termed  a  "commission,"  wrongfully  but  mis- 
takenly claimed  by  the  sheriff,  and  voluntarily  paid 
by  the  purchaser?     Our  conclusion  is  that  the  sum 
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claimed  constituted  a  surplus  iu  the  hands  of  the 
sheriff,  which  it  was  his  duty  to  have  paid  to  the  judg- 
ment debtor.  Wilkinson  v.  Baxter^s  Estate,  97  Mich. 
536  (56  N.  W.  931);  Mitchell  v.  Weaver,  118  Ind.  56 
(10  Am.  St.  Rep.  104,  20  N.  E.  525). 

2.  The  remaining  question  is,  will  assumpsit  lie 
against  the  county  for  the  recovery  of  such  surplus 
which  the  sheriff  has  wrongfully  and  mistakenly  paid 
into  its  treasury?  Counsel  for  the  respondent  insist 
that  the  county  stands  in  the  position  of  an  independ- 
ent and  adverse  claimant,  and  that  it  only  received 
from  the  sheriff  payment  of  a  claim  alleged  upon  its 
part,  and  that  payment  by  the  sheriff  **upon  its  inde- 
pendent claim  does  not  discharge  the  sheriff  from 
such  indebtedness  if,  as  a  matter  of  right,  appellant's 
assignors  were  entitled  to  have  it  paid  to  them  by  the 
sheriff."  It  is  not  pretended  that  the  respondent  has 
any  valid  or  legal- right  to  the  moneys  in  controversy. 
It  received  the  moneys  of  plaintiff 's  assignors  without 
right  or  consideration,  and  it  would  be  inequitable  for 
it  to  retain  the  sums  so  received.  Under  such  cir- 
cumstances, the  law  implies  a  promise  of  restitution 
for  the  benefit  of  the  rightful  owner.  As  was  said  by 
Judge  Field  in  Pimental  v.  City  of  San  Francisco,  21 
Cal.  352 : 

**  If  the  city  obtain  the  money  of  another  by  mis- 
take, or  without  authority  of  law,  it  is  her  duty  to  re- 
fund it.  .  .  .  If  she  obtain  other  property,  which 
does  not  belong  to  her,  it  is  her  duty  to  restore  it,  or, 
if  used,  to  render  an  equivalent  therefor.  .  .  .  The 
legal  liability  springs  from  the  moral  duty  to  make 
restitution.  And  we  do  not  appreciate  the  morality 
which  denies  in  such  cases  any  rights  to  the  individ- 
ual whose  money  or  other  property  has  been  thus  ap- 
propriated. The  law  countenances  no  such  wretched 
ethics;  its  command  always  is  to  do  justice." 
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Nor  can  plaintiff's  right  of  action  be  defeated  upon 
the  ground  of  "voluntary  payment"  made  to  re- 
spondent by  the  sheriff.  As  regards  the  plaintiff  or 
his  assignors,  the  payment  is  not  to  be  considered. a 
voluntary  payment.  It  was  made  without  their 
knowledge  or  consent. 

But  it  is  insisted  that  there  is  no  privity  between 
the  plaintiff  or  his  assignors  and  the  respondent  re- 
specting the  transaction.     It  is  well  settled  that 

"  An  action  for  money  had  and  received  lies  against 
any  one  who  has  money  in  his  hands  which  he  is  not 
entitled  to  hold  as  against  the  plaintiff,  and  want  of 
privity  between  the  parties  is  no  obstacle  to  the 
action."  Bank  of  Metropolis  v.  First  Nat.  Bank  of  Jer- 
sey  City,  19  Fed.  301. 

In  Bayne  v.  United  States,  93  U.  S.  642,  the  supreme 
court  of  the  United  States  say  : 

''Assumpsit  will  lie  whenever  the  defendant  has 
received  money  which  is  the  property  of  the  plaintiff, 
and  which  the  defendant  is  obliged  by  natural  justice 
and  equity  to  refund." 

A  well-considered  case,  which  involved  this  very 
question,  is  that  of  State  v.  Village  of  St,  Johnsbury, 
59  Vt.  332  (10  Atl.  531,  533).  In  the  course  of  the 
opinion  in  that  case,  this  language  appears : 

"  But'  it  is  said  that  assumpsit  for  money  had  and 
received  will  not  lie,  for  that  there  is  no  privity  be- 
tween the  state  and  the  village,  as  the  latter  received 
from  third  persons,  and  has  retained  the  money  in 
good  faith,  under  an  adverse  claim  of  right  and 
ownership.  But,  in  order  to  maintain  this  action,  there 
need  be  no  privity  between  the  parties,  nor  any  prom- 
ise  to  pay,  other  than  what  arises  and  is  implied  from 
the  fact  that  the  defendant  has  money  in  his  hands 
belonging  to  the  plaintiff,  that  he  has  no  right  con- 
scientiously to  retain.  In  such  case  the  equitable 
principle  on  which  the  action  is  founded  implies  the 
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promise.  When  the  fact  is  found  that  the  defendant 
has  the  plaintiff's  money,  if  he  can  show  neither 
legal  nor  equitable  ground  for  keeping  it,  the  law  cre- 
ates the  privity  and  the  promise." 

The  rule  was  announced  by  the  court  of  king's 
bench  as  early  as  1725,  in  the  case  of  Attorney  Qeneral 
V.  Perry,  2  Com.  481,  that 

"Whenever  a  man  receives  money  belonging  to 
another  without  any  reason,  authority,  or  consider* 
aiion,  an  action  lies  against  the  receiver  as  for  money 
received  to  the  other's  use;  and  this  as  well  where  the 
money  is  received  through  mistake,  under  color,  and 
upon  an  apprehension,  though  a  mistaken  apprehen- 
sion of  having  good  authority  to  receive  it,  as  where 
it  is  received  by  imposition,  fraud,  or  deceit  in  the 
receiver." 

In  addition  to  the  authorities  already  cited,  the 
proposition  is  fully  sustained  in  Haehler  v.  Myers,  132 
N.  Y.  363  (28  Am.  St.  Rep.  589)  (30  N.  E.  963);  United 
States  V.  State  Bank,  96  U.  S.  30;  Criswell  v.  Whitney, 
13  Ind.  App.  67  (41  N.  E.  78);  Board  v.  Robinson,  (N. 
M.)  34  Pac.  295;  Brand  v.  Williams,  29  Ikfinn.  238  (13 
N.  W.  42);  Knapp  v.  Hobbs,  50  N.  H.  476.  Respond- 
ent's counsel  concede  "that  the  considerations  relating 
to  the  liabilities  of  individuals  in  such  cases  apply  to 
respondent;"  and  we  know  of  no  reason  why  the  com- 
mon obligation  to  do  justice,  which  is  binding  upon 
individuals,  is  not  equally  applicable  to  a  county.  In- 
deed, in  many  of  the  cases  cited,  the  action  was  upheld 
against  municipal  corporations. 

A  further  defense,  of  the  statute  of  limitations,  was 
interposed  by  respondent  to  five  of  the  thirty-five 
causes  of  action.  As  to  this  defense,  the  lower  court 
found  against  the  respondent,  and  we  think  its  finding 
in  this  particular  was  correct. 

For  the  reasons  given,  we  think  that  the  appellant 


PONCIN  V.  FURTH.  201 


Aug.  1896.]  Syllabus. 


is  entitled  to  recover;  and  the  judgment  will  be  re- 
versed, and  the  cause  remanded  for  further  proceed- 
ings in  accordance  herewith. 

Anders  and  Dunbar,  JJ.,  concur. 


I  15    'J0\ 

I  18    50(5 

[No  2126.    Decided  August  20,  1896.]  1^»J813 

Gamma  Poncin,  Respondent^  v.  Jacob   Furth  et  aL,  'JL^I 

Administrators,  Appellants, 

JTTBY  —  PBRBMPTOBT  CHALLRNOEB  —  WAIVEB— ACTION  ON  DECEDENT'S 
NOTE  —  EVIDENCE  —  PBOOF  OF  HANDWBITINO  —  PBE8UMFTI0NS  — 
JU]>01CENT  FOB  ATTORNEY  FEES  —  STATUTES  —  VOID  AMENDMENT. 

Under  the  provisions  of  Code  Proc.,  §848,  governing  peremptory 
chftUenges,  the  defendant  cannot  proffer  a  peremptory  challenge  to 
a  jaror  on  the  panel,  when  the  jury  has  been  passed  for  cause  and 
the  defendant  has  failed  to  peremptorily  challenge  such  juror  until 
after  several  talesmen  have  been  called  and  examined  in  place  of 
jurors  excused  at  the  peremptory  challenge  of  the  plaintiff,  as  the 
right  of  challenge  must  be  exercised  alternately  by  the  adverse  par- 
ties. 

The  testimony  of  a  witness  as  to  the  signature  of  a  decedent  is 
eufficient  to  go  to  the  jnry,  when  it  appears  that  the  witness  had 
been  intimately  acquainted  with  the  deceased  for  a  period  of  forty 
years,  a  part  of  the  time  in  partnership,  that  their  business  rela- 
tions were  extensive  and  frequent,  and  that  he  had  often  seen  the 
deceased  sign  his  name,  and  was  as  familiar  with  the  handwriting 
of  deceased  as  with  his  own,  and  had  no  doubt  that  the  signature  in 
evidence  was  that  of  deceased. 

A  witness  is  competent  to  testify  to  his  opinion  as  to  the  genuine- 
ness of  hatidwriting,  after  showing  knowledge  of  the  handwriting, 
founded  on  adequate  means  of  knowledge,  there  being  no  precise 
standard  fixing  the  degree  of  knowledge  necessary. 

The  rule  that  a  valuable  consideration  for  a  note  is  presumed 
from  the  proof  of  due  execution  and  the  production  of  the  note  by  a 
plaintiff,  applies  alike  in  actions  against  the  maker  while  alive,  and 
in  actions  against  his  administrators  upon  the  rejected  claim 
founded  upon  such  note.  * 
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The  attempted  amendment  of  §1468,  Code  1881,  by  reference  to 
its  section  number,  in  the  act  of  1883,  being  ineffectual,  such  section 
continues  in  force  as  now  incorporated  in  Code  of  Procedure  as 


In  an  action  on  a  promissory  note,  plaintiff  is  entitled,  under 
Code  Proc.,  §803,  to  judgment  for  an  attorney's  fee  in  any  amount 
specially  contracted  for. 

Appeal  from  Superior  Court,  King  County. —  Hon. 
Richard  Osborn,  Judge.     AflSrmed. 

Carr  &  Preston y  White,  Munday  &  Fulton,  and  H.  E. 
Shields,  for  appellants. 

Struve,  Allen,  Hughes  &  McMicken,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — The  appellants  are  administrators  of 
the  estate  of  Henry  L.  Yesler,  deceased,  and  appeal 
from  a  judgment  of  the  superior  court  of  King 
county,  rendered  in  an  action  by  respondent  upon 
the  promissory  note  of  the  said  Yesler.  The  com- 
plaint in  the  action  alleges  in  substance  that  the  said 
Yesler  on  the  2d  day  of  December,  1890,  for  value 
received,  duly  made  and  delivered  his  promissory 
note  payable  to  the  order  of  the  respondent,  said  note 
being  for  the  sum  of  $23,477.22,  bearing  interest  at 
one  per  cent,  per  month  from  date,  payable  at  matur- 
ity,  said  note  being  payable  "  twenty  years  after  date 
without  grace  or  upon  my  death  should  I  die  before 
twenty  years."  The  note  also  contains  provision  for 
the  payment  of  five  per  cent,  attorney's  fees  in  case 
of  suit  or  action  upon  the  note.  The  complaint 
further  alleged  the  presentation  of  the  claim  to  the 
defendants  as  administrators  and  that  the  same  was 
rejected  by  them;  that  respondent  is  the  owner  and 
holder  of  the  note  and  that  the  same  has  not  been 
paid.    All  of  the  allegations  of  the  complaint  were 
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denied  by  the  answer  save  only  the  allegation  relating 
to  the  presentation  and  rejection  of  respondent's 
claim  by  the  administrators,  which  allegation  is  ex- 
pre^sly  admitted. 

The  appellants  complain  of  the  ruling  of  the  court 
in  disallowing  their  peremptory  challenges  to  jurors 
Bradley  and  Carpenter.  The  record  discloses  that 
both  plaintiff  and  defendants  had  examined  the  jurors 
as  to  their  qualifications  and  '^  passed  for  cause." 
Thereupon  the  plaintiff  interposed  a  peremptory  chal- 
lenge to  one  of  the  jurors  and  the  juror  having  been 
excused,  another  was  called,  examined  and  passed  by 
both  parties.  Thereupon  counsel  for  the  defendants 
remarked,  "We  will  take  the  jury."  The  plaintiff 
proceeded  to  exercise  a  second  peremptory  challenge 
and  a)iother  juror  having  been  called,  examined  and 
passed  for  cause,  defendants'  counsel  proffered  a  chal- 
lenge to  juror  Bradley,  who  was  on  the  panel  when 
counsel  for  defendants  had  waived  their  first  peremp- 
tory challenge.  The  court  refused  to  allow  the  chal- 
lenge, holding  that  defendants  had  waived  their  right 
of  challenge  as  to  jurors  in  the  box  at  the  time  when 
defendants  were  called  upon  to  take  their  first  per- 
emptory and  could  only  exercise  the  right  as  to  jurors 
thereafter  called. 

We  think  the  ruling  was  right.  Sec.  348,  Code  of 
Procedure  (Vol.  2,  Hill),  is  as  follows: 

"The  jurors  having  been  examined  as  to  their 
qualifications,  first  by  the  plaintiff  and  then  by  the 
defendant,  and  passed  for  cause,  the  peremptory  chal- 
lenges shall  be  conducted  as  follows,  to  wit: — The 
plaintiff  may  challenge  one,  and  then  the  defendant 
may  challenge  one,  and  so  alternately  until  the  per- 
emptory challenges  shall  be  exhausted.  The  panel 
being  filled  and  passed  for  cause,  after  said  challenge 
shall  have  been   made  by  either  party,  a  refusal  to 
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challenge  by  either  party  in  the  said  order  of  alterna- 
tion shall  not  defeat  the.  adverse  party  of  his  full 
number  of  challenges,  but  such  refusal  on  the  part  of 
the  plaintiff  to  exercise  his  challenge  in  proper  turn 
shall  conclude  him  as  to  the  jurors  once  accepted  by 
him,  and  if  his  right  be  not  exhausted,  his  further 
challenges  shall  be  confined,  in  his  proper  turn,  to 
talesmen  only." 

Counsel  for  the  defendants  insist  that  the  rule 
adopted  by  the  court  is  applicable  only  to  the  plain- 
tiff. The  statute  is  incomplete,  but  we  do  not  think 
that  the  legislature  could  have  intended  to  prescribe 
one  rule  for  the  plaintiff  and  a  different  one  for  the 
defendants.  The  construction  contended  for  by  ap- 
pellants would  be  most  unjust  to  a  plaintiff  and  its 
adoption  would  not  place  the  parties  to  the  contro- 
versy upon  an  equal  footing,  as  we  think  the  legisla- 
ture intended  that  they  should  be.  Jurors  Carpenter 
and  Bradley  were  in  the  box  when  the  defendants 
were  called  upon  to  exercise  their  first  peremptory 
challenge.  They  were  then  afforded  an  opportunity 
of  challenging  one  of  said  jurors.  They  elected  to 
waive  that  right  and  were  thereafter  properly  re- 
stricted in  exercising  subsequent  challenges  to  jurors 
thereafter  called. 

Cases  cited  by  the  appellants  from  Michigan  and 
California  are  not  regarded  by  us  as  being  applicable, 
inasmuch  as  the  subject  in  those  states  appears  to  be 
unaffected  by  statute,  but  were  we  to  adopt  the  con- 
struction claimed  for  this  statute  by  appellants'  coun- 
sel, we  think  the  ruling  of  the  court  should  be  regarded 
as  harmless  error  merely,  inasmuch  as  we  have  con- 
eluded  from  an  examination  of  the  evidence  that  the 
jury  would  not  have  been  warranted  in  finding  for  the 
defendants.  The  evidence  was  all  one  way  and  it  was 
sufficient  to  have  warranted  a  peremptory  instruction 
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in  favor  of  respondent.  The  answer  consisted  of 
denials  and  no  affirmative  defense  was  set  up.  The 
proof  upon  the  part  of  the  plaintiff  was  full  and  ample 
and  the  verdict  the  only  one  which  could  be  per- 
mitted to  stand,  no  matter  what  the  personnel  of  the 
jury. 

2.  We  do  not  think  that  the  court  committed  any-  re- 
versible error  in  overruling  defendants'  objections  to 
the  several  questions  propounded  to  witnesses  ex- 
amined by  the  respondent,  or  in  denying  the  several 
motions  to  strike  out  the  testimony  of  said  witnesses. 
There  was  no  subscribing  witness  to  the  note,  nor  was 
any  one  produced  who  claimed  to  have  seen  the  de- 
ceased sign  it.  Various  parties  were  examined,  how- 
ever, who  showed  themselves  to  be  familiar  with  the 
handwriting  of  the  deceased.  The  witness  Denny, 
for  example,  testified  that  he  had  been  intimately  ac- 
quainted with  the  deceased  for  upwards  of  forty  years, 
a  portion  of  which  time  he  was  in  partnership  with 
him;  that  his  business  relations  with  him  were  exten- 
sive and  frequent,  and  that  he  had  frequently  seen 
the  deceased  sign  his  name.  Witness  added,  *'I 
might  say  I  was  almost  as  familiar  with  his  hand- 
writing as  I  was  with  my  own."  Thereupon  the  wit- 
ness being  shown  the  note  in  suit  gave  it  as  his 
opinion  that  the  signature  was  the  signature  of  the 
deceased,  adding:  "I  have  no  doubt  of  that  being 
his  signature."  Similar  testimony  was  given  by  other 
witnesses.  Appellants  insist  that  no  proper  foun- 
dation had  been  laid  for  this  testimony  and  that  none 
of  the  witnesses  were  shown  to  be  competent  to  give 
an  opinion  as  to  the  genuineness  of  the  signature  in 
question. 

"  There  is  no  precise  standard  fixing  the  degree  of 
knowledge  necessary.     The  question  of  qualification 
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depends  rather  on  the  source  of  knowledge  than  its 
degree.  .  .  .  After  showing  knowledge  of  the 
handwriting  .  .  .  '  founded  on  adequate  means  of 
knowledge,  the  witness  may  testify  to  his  belief  or  his 
opinion,  as  to  genuineness;  and  this  evidence  is  suffi- 
cient to  go  to  the  jury  in  proof  of  execution."  Abbott, 
Trial  Evidence,  pp.  394,  395. 

3.'  It  is  next  insisted  that  the  court  erred  in  over- 
ruling defendants'  objection  to  the  introduction  in 
evidence  of  the  note.  The  objection  is  that  there  was 
no  sufficient  proof  that  it  was  made  for  a  valuable  con- 
sideration or  of  its  delivery  and  non-payment.  Ap- 
pellants concede  that  while  in  an  action  upon  a  note 
against  the  maker,  these  would  be  presumed  from  the 
proof  of  due  execution  and  production  of  the  note  by 
a  plaintiff,  still  in  this  action  the  suit  is  not  upon  the 
note,  but  upon  the  rejected  claim,  and  that  no  pre- 
sumptions will  be  indulged  as  against  the  administra- 
tors of  the  deceased  maker. 

As  already  noticed  the  answer  to  the  suit  contains 
denials  only;  payment  and  want  of  consideration  are 
affirmative  defenses  and  should  be  pleaded.  We  are 
cited  to  no  authority  which  supports  the  contention 
that  the  rules  of  evidence  are  changed  when  a  suit 
is  brought  upon  negotiable  paper  against  the  legal 
representative  of  a  deceased  person  and  that  "  the 
death  of  the  maker  .  .  .  wipes  out  the  presump- 
tions and  rules  of  evidence  which  control  such  paper 
among  living  persons." 

The  contrary  doctrine  is  recognized  in  Carnright  v. 
Grray,  11  N.  Y.  Supp.  278;  also,  Oarrigu^  v.  Home, 
Frontier  &  Foreign  Missionary  Society,  3  Ind.  App.  91 
(28  N.  E.  1009). 

4.  Upon  the  trial  the  court  over  the  objection  of 
appellants  permitted  the  claim  which  had  been  re- 
jected by  the  administrators  and  the  letter  accom- 
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panying  the  rejection  to  be  introduced.  The  purpose 
for  which  these  were  offered  is  stated  by  the  respond- 
ent's counsel  to  have  been  to  show  that  the  adminis- 
trators had  required  no  vouchers  of  the  plaintiff  as 
they  were  by  law  authorized  to  do.  We  think  the 
proof  was  competent;  also,  that  it  was  quite  imma- 
terial under  the  pleadings.  It  was  at  most  a  harmless 
error,  and  does  not  justify  argument. 

5.  The  verification  to  the  claim  presented  to  the 
administrators  was  sufficient  under  §  980,  Code  Proc, 
and  that  section  was  in  full  force  at  the  time  when 
the  verification  was  made.  State  v.  Halbert,  14  Wash. 
306  (44  Pac.  538). 

6.  The  effect  of  the  verdict  and  judgment  is  de- 
termined and  controlled  by  the  statute,  §  990,  Code 
Proc.  (Vol.  2,  Hill),  and  their  form  is  of  the  least 
importance. 

7.  It  was  not  error  for  the  court  to  include  the 
attorney  fee  provided  for  by  the.  note.  Wolverton  v. 
Exchange  National  Bank,  11  Wash.  94  (39  Pac.  247). 

An  examination  of  the  entire  record  fails  to  disclose 
any  reversible  error  and  the  judgment  will  be  af- 
firmed. 

HoYT,  C.  J.,  and  Scott,  Anders  and  Dunbar,  JJ., 
concur. 


208  CARROLL  V.  BURLEIGH. 

Opinion  of  the  CJourt—  Scott,  J.  [16  Wash. 


lo    a^l  [No.  2067.    Decided  August  28,  1896.] 

Sarah  Carroll,  Respondent,  v.  Andrew  F.  Burleigh 
Receiver  of  the  Northern  Pacific  Railroad  Company^ 
Appellant. 

GAERIEB8  —  INJUBIES   TO  PASSENGERS  —  CONTBIBUTOBT  NEGLIGENCE  — 
IN8TBUCTIONB. 

A  passenger  upon  a  freight  train,  which  also  carries  passengers, 
who  has  been  injured  by  the  sudden  starting  of  the  train  while 
alighting,  is  not  guilty  of  contributory  negligence,  as  a  matter  of  law, 
in  attempting  to  alight  therefrom  before  it  had  pulled  up  to  the  de- 
pot platform,  or  before  notice  to  get  off  had  been  given,  when  the 
train  had  come  to  a  stop  a  few  feet  distant  from  the  platform,  where 
it  appears  that  the  train  stopped  at  this  time  at  its  usual  place  of 
stopping,  that  it  was  customary  for  the  passengers  to  get  of  at  that 
place  or  when  the  first  stop  was  made,  and  that  the  plaintiff  had 
knowledge  of  such  custom. 

The  fact  that  the  court,  in  charging  the  jury  as  to  the  right  of 
plaintiff  to  recover  in  case  of  the  defendant's  negligence,  left  out  of 
consideration  the  question  of  contributory  negligence  of  the  plain- 
tiff, is  not  error,  when  the  court  expressly  charges  the  jury  upon 
that  point  later  in  the  course  of  its  instructions. 

Appeal  from  Superior  Court,  King  County. —  Hon. 
Richard  Osborn,  Judge.     Affirmed. 

Ashton  &  Chapman,  for  appellant. 
W.  H.  Thompson,  E.  P.  Edsen  and  John  E.  Humph- 
rieSf  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — Plaintiff  brought  this  action  to  recover 
for  injuries  sustained  by  being  thrown  from  the  de- 
fendant's  train,  and,  obtaining  a  judgment,  the  defend- 
ant has  appealed. 

The  train  in  question  was  a  freight  train,  but  it  also 
carried  passengers.     On  arriving  at  plaintiff's  desti- 
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nation  the  train  came  to  a  stop  a  few  feet  distant  from 
the  depot  platform  and  plainjbiff  arose  to  alight,  and 
as  she  got  upon  the  rear  platform  the  train  suddenly 
started  and  threw  her  to  the  ground,  whereby  she  was 
injured. 

Appellant  contends  that  the  plaintiff  should  not 
have  been  allowed  to  recover  because  she  was  guilty 
of  contributory  negligence  in  getting  up  to  leave  the 
car  before  it  had  pulled  up  to  the  platform,  or  before 
notice  to  get  off  had  been  given.  But  there  was  testi- 
mony to  show  that  the  train  stopped  at  this  time  where 
it  usually  stopped,  and  that  it  was  customary  for  the 
passengers  to  get  of  at  that  place,  or  when  the  first 
stop  was  made,  and  that  the  plaintiff  had  ridden  upon 
such  train  several  times  before.  Under  such  circum- 
stances we  could  not  hold  as  a  matter  of  law  that  the 
plaintiff  was  guilty  of  contributory  negligence  in  at- 
tempting to  leave  the  car  as  she  did.  At  most  it  could 
have  been  but  a  question  of  fact  for  the  jury,  and  it 
was  properly  submitted  to  them  under  the  instruc- 
tions of  the  court. 

Several  of  the  instructions  are  also  complained  of  by 
the  appellant.  As  to  the  first  one,  it  is  contended  that 
the  court  in  instructing  the  jury  as  to  the  right  of  the 
plaintiff  to  recover  in  case  the  defendant  was  negli- 
gent, left  out  of  consideration  the  question  of  con- 
tributory negligence  of  the  plaintiff.  But,  conceding 
this  to  be  true,  the  court  expressly  instructed  the  jury 
later  on,  that  notwithstanding  the  negligence  of  de- 
fendant, if  the  plaintiff's  negligence  contributed  to 
the  injury,  she  was  not  entitled  to  recover,  and  conse- 
quently there  was  no  error. 

We  think  there  is  no  error  in  any  of  the  instructions, 
that  the  cause  was  fairly  submitted  to  the  jury,  and 

14—15  WASH. 
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that  the  proof  was  sufficient  to  sustain  the  verdict  ob- 
tained by  the  plaintiff.  '  There  being  no  other  matter 
complained  of  calling  for  special  attention,  the  judg- 
ment is  affirmed. 
Anders,  Gordon  and  Dunbar,  JJ.,  concur. 


[Na  2203.    Decided  August  28,  1896.) 

John  M.  Patton  et  ux.,  Appellants^  v.  Olympia  Door 
AND  Lumber  Company,  Respondent 

EMINENT  DOMAIN  —  OBSTRUCTION  OF  STREET  BY  RAILWAY  TRACK  — DAM- 
AGE TO  ABUTTING  PROPERTY. 

Where,  under  an  agreement  between  a  millowner  and  a  railroad 
company,  a  railroad  switch  has  been  constructed  by  the  millowner, 
from  the  railroad  to  a  mill  for  the  purpose  of  running  cars  over  same 
for  the  benefit  of  the  mill,  the  millowner  cannot  escape  liability  for 
damages  occasioned  by  the  necessary  operation  of  the  switch  in  the 
customary  manner,  although  the  trains  may  be  run  and  operated 
by  the  railroad  company. 

If  the  owner  of  a  lot  has  been  damaged  in  a  manner  different 
from  that  of  the  public  generally  by  the  appropriation  of  a  street 
for  railroad  purposes,  he  is  entitled  to  compensation. 

There  is  proof  of  damages  peculiar  to  plaintiff  in  the  construction 
and  operation  of  a  railroad  track  in  the  street  in  front  of  his  dwell- 
ing house,  when  it  appears  that  the  track  runs  so  close  to  the  side- 
walk that  a  team  cannot  stand  between  them  clear  of  the  track,  and 
that  the  dwelling  house  is  damaged  and  rendered  of  less  value  by 
the  running  of  trains  over  the  track. 

Appeal  from  Superior  Court,  Thurstou  County. — 
Hon.  T.  M.  Reed,  Jr.,  Judge.     Reversed. 

Solon  T.  Williams^  for  appellants. 
Charles  H.  Ayer,  and  Haight  &  Owings,  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  appellants  are  the  owners  of  a  lot 
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fronting  on  Jefferson  street  in  the  city  of  Olympia. 
On  one  side  of  the  lot,  a  short  distance  therefrom, 
said  street  is  crossed  by  the  track  of  the  Tacoma, 
Olympia  &  Gray's  Harbor  Railroad  Company.  On  the 
other  side  of  the  lot,  several  blocks  distant,  is  situated 
a  saw  mill  and  manufacturing  plant  operated  by  the 
respondent.  In  pursuance  of  an  agreement  entered 
into  between  the  respondent  and  the  railroad  company, 
a  railroad  track  was  constructed  upon  said  street  in 
front  of  appellants'  premises,  to  be  used  as  a  switch 
connecting  with  the  main  track.  While  said  switch 
track  was  being  constructed,  appellants  brought  this 
action  to  enjoin  the  same,  alleging  that  the  construction 
thereof  would  cause  great  damage  to  their  lot  and 
dwelling  house  thereon,  and  that  the  respondent  had 
not  made  or  paid  into  court  any  compensation  to  ap- 
pellants therefor.  A  temporary  restraining  order  was 
issued  which,  upon  motion  of  the  defendant,  was  after- 
wards vacated,  and  upon  said  hearing  the  court  made 
findings  of  fact  and  entered  a  decree  dismissing  the 
action,  and  the  plaintiffs  have  appealed. 

The  respondent  does  not  dispute  the  building  of  the 
switch  track,  but  contends  that  it  has  nothing  to  do 
with  the  running  of  trains  over  it,  and  is  in  no  wise 
liable  therefor;  and  furthermore,  that  the  appellants' 
premises  were  not  damaged,  and  consequently  that  the 
action  was  properly  dismissed.  It  is  evident  from  the 
proofs  that  the  track  was  constructed  principally  for 
the  benefit  of  the  respondent,  for  the  purpose  of  run- 
ning cars  over  the  same  to  the  mill  operated  by  it. 
This  being  the  plain  purpose  for  the  construction  of 
the  switch,  respondent  could  not  escape  liability  for 
damages  occasioned  to  the  appellants  by  the  necessary 
operation  of  the  switch  in  the  customary  manner. 

In  the  case  of  Hatch  v.  Tacoma  Olympia^  etc.,  R,  R.  Co., 
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6  Wash.  1  (32  Pac.  1063)  we  held  that  if  the  owner  of  a 
lot  had  been  damaged  in  a  manner  different  from  that 
of  the  public  generally  by  the  appropriation  of  a  street 
for  railroad  purposes,  he  was  entitled  to  compensation, 
and  that  holding  governs  this  case,  for  we  are  of  the 
opinion  that  the  appellants  have  sustained  a  peculiar 
or  special  damage. 

It  appears  that  said  switch  track  is  built  upon  a 
curve  and  that  it  runs  in  close  to  the  side  of  the  street 
upon  which  the  appellants  reside,  so  close  that  a  team 
cannot  stand  there  clear  of  the  track;  and,  also,  there 
is  proof  to  show  that  their  dwelling  house  is  damaged 
and  rendered  of  less  value  by  the  running  of  trains 
over  the  track.  That  there  was  some  damage  to  the 
premises  is  apparent,  and  the  court  erred  in  dismiss- 
ing the  bill. 

Except  as  aforesaid,  the  findings  of  the  court  will 
not  be  disturbed,  but  the  cause  will  be  reversed  and 
remanded  with  instructions  to  give  the  respondent 
thirty  days  after  the  remittitur  goes  down  within 
which  to  take  such  steps  as  may  be  necessary  to  de- 
termine the  amount  of  damages,  and  to  remunerate 
appellants  therefor. 

Gordon  and  Dunbar,  JJ.,  concur. 

Anders,  J.,  dissents. 
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[  No  1909.    Decided  August  31, 1890.J 

W.  W.  D.  Turner,  Respondent,  v.  The  Great  North- 
ern Railway  Company,  Appellant. 

ACTION  FOB  DAMAGES  —  BILL  OP  PABTICU LABS —'CABBI BBS  OF  PA88BN- 
OEB8  —  TICKET  AGENT — BBEACH  OF  CONTBACT  OF  CABBIAGB  — 
DAMAGES. 

The  refasal  of  the  coart,  in  an  action  for  damages  for  failure  to 
traosport  plaintiff,  to  require  plaintiff  to  furnish  a  bill  of  particu- 
lars showing  the  respective  amounts  claimed  for  loss  of  time, 
trouble,  annoyance,  disappointment  and  anxiety  of  mind,  is  not  an 
abuse  of  discretion,  especially  where  the  damages  claimed  are  gen- 
eral in  their  nature  and  are  not  required  to  be  specifically  alleged. 

A  ticket  seller  in  a  union  depot,  whose  business  it  is  to  sell  tick- 
ets over  various  lines  of  railway  whose  trains  enter  and  depart 
therefrom,  is  such  an  agent  of  any  company  furnishing  tickets  to  be 
sold  there,  which  are  accepted  by  the  conductors  of  its  trains  as  its 
tickets,  that  the  company  is  bound  by  any  of  the  declarations  of 
such  ticket  seller  as  to  the  running  of  its  trains. 

Passengers  have  a  right,  until  otherwise  informed,  to  rely  on  in- 
formation received  by  them  from  ticket  agents  as  to  the  arrival,  de- 
parture and  running  of  trains,  in  answer  to  inquiries  concerning  those 
matters,  provided  they  do  not  disregard  other  reasonable  means  of 
information. 

Where  a  railroad  company  fails  to  fulfill  its  contract  to  carry  a 
passenger  to  a  certain  destination,  the  company  is  liable  for  the  ex- 
pense thereby  incurred,  including  the  cost  of  conveyance  by  other 
means  and  also  that  incident  to  unavoidable  delay. 

Damages  cannot  be  recovered  for  anxiety  and  suspense  of  mind 
in  consequence  of  delay  caused  by  the  fault  of  a  common  carrier  in 
failing  to  transport -a  passenger  to  his  destination  pursuant  to  con- 
tract (Willson  V,  Northern  Pacific  R.  R.  Co,,  6  Wash.  621,  dis- 
tinguished. ) 

The  measure  of  damages  for  the  loss  of  time  incurred  by  an 
attorney  through  failure  of  a  railroad  company  to  transport  him,  is 
not  what  the  time  of  practicing  attorneys  of  his  capacity,  is  worth, 
bnt  the  most  trustworthy  basis  would  be  his  earnings  as  an  attorney 
either  before  or  after  the  particular  time  in  question. 

An  instruction  to  the  jury  that,  for  loss  of  time,  plaintiff,  who 
was  an  attorney,  was  entitled  to  recover  such  sum  as  his  time  at 
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home,  for  the  period  he  was  delayed  hy  reason  of  defendant's  fail- 
ure to  transport  him,  was  reasonably  or  fairly  worth  in  his  pro- 
fession, is  misleading  when  the  only  proof  of  the  value  of  such  time 
was  the  opinion  of  the  plaintiff  and  other  witnesses  as  to  what  it 
ought  to  be  worth ;  and  it  is  also  misleading  in  view  of  the  further 
fact  that  it  left  out  of  consideration  the  probability  that  plaintiff 
would  have  had  professional  employment,  had  he  been  at  home 
during  the  period  of  his  detention. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Jesse  Arthur,  Judge.     Reversed. 

C.  Wellington^  and  Jay  H.  Adams  (M.  D,  Orovevy  of 
counsel),  for  appellant. 

Graves  &  Wolf^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — This  was  an  action  for  damages  for 
the  failure  on  the  part  of  the  defendant  to  transport 
the  plaintiff  and  his  wife  over  its  line  of  railway  from 
St.  Paul,  Minnesota,  to  the  city  of  Spokane,  in  accord- 
ance  with  its  agreement  and  duty. 

The  material  facts  set  forth  in  the  complaint  are, 
briefly,  that  the  defendant  is,  and  at  all  the  times 
mentioned  in  the  complaint,  was  a  corporation  oper- 
ating a  line  of  railway  from  St.  Paul  to  Seattle  by 
way  of  the  city  of  Spokane;  that  on  May  30, 1894,  the 
plaintiff  purchased  from  the  agent  of  defendant,  at 
St.  Paul,  tickets  for  himself  and  wife,  and  procured 
checks  for  their  baggage,  over  the  defendant's  railway 
from  St.  Paul  to  Spokane,  and  w^as  induced  so  to  do 
by  the  representation  of  said  agent  that  defendant's 
passenger  train,  which  would  leave  St.  Paul  on  the 
said  day,  would  reach  the  city  of  Spokane  on  the 
morning  of  the  2d  day  of  June  following,  and  that 
the  tickets  purchased  from  the  defendant's  agent  were 
limited  to  that  time  and  train;  that  defendant  then 
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well  knew  that  it  had  not  been  able  to  run  a  through 
train  from  St."  Paul  to  Spokane  for  several  days  prior 
to  that  time,  and  that  owing  to  a  serious  break  in  its 
roadbed  west  of  Havre,  it  would  not  be  able  to  run  such 
through  train  for  a  long  time  thereafter,  which  fact  it 
negligently  and  fraudulently  concealed  from  the  plain- 
tiff; that  plaintiff  and  his  wife  took  passage  on  de- 
fendant's passenger  train  which  left  St.  Paul  on  the 
evening  of  May  30,  1894,  and  when  said  train  reached 
Havre,  the  conductor  thereof  informed  the  plaintiff 
that  because   of  some   damage   to   defendant's  road 
further  west,  in  the  state  of  Idaho,  the  train  would 
proceed  no  further,  but  that  the  plaintiff  and  his  wife 
would  be  taken  on  defendant's   line   of    railway  to 
Helena,  Montana,  from  which   place  they  would  be 
carried  to  their  destination  over  the  line  of  the  North- 
ern Pacific  Railroad  Company,  and  that  the  tickets 
then  held   by  plaintiff  were  good  and  would   be  hon- 
ored for  transportation  over  that  road;  that  plaintiff 
arrived  at  Helena  on  June  1st,  and,  on  the  following 
day,  boarded  the  first  west-bound   Northern  Pacific 
train  and  presented  his  tickets  to  the  conductor,  who 
refused  to  accept  them  for  transportation  and  required 
the  plaintiff  to  pay  the  fare  for  himself  and  wife  to 
Missoula,  that  being  the  end  of  the  conductor's  divi- 
sion;   that  owing  to   serious   damage   to   that   road 
caused   by   high    water,   plaintiff   could    proceed    no 
farther,  and  was   compelled   to  remain  in  Missoula 
from  the  second  to  the  twentieth  day  of  June;  that  on 
said  last  mentioned  day  plaintiff  paid  the  f^re  de- 
manded for  transportation  to  his  home  at  Spokane, 
which  place  he  reached  on  the  21st  day  of  June,  hav- 
ing been  delayed  over  night  at  Hope,  Idaho,  and  that 
the  expense .  necessarily  incurred    for  extra  railroad 
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fare  and  for  board  and  lodging,  during  the  delays  at 
Helena,  Missoula  and  Hope,  was  $86.20' 
It  is  averred  in  the  complaint  that  — 

"  During  their  detention  and  delay  plaintiff's  said 
wife,  in  consequence  of  said  delay  and  her  anxiety  of 
mind  as  to  their  situation,  became  sick  at  said  City  of 
Missoula  and  was  confined  to  her  bed  for  several  days» 
and  plaintiff  was  much  worried,  vexed  and  annoyed 
because  of  his  inability  to  make  his  wife  comfortable, 
situated  as  they  were  at  a  hotel  among  strangers,  far 
from  home  and  without  access  to  their  baggage;  that, 
because  of  said  detention  and  delay  and  of  his  in- 
ability to  reach  his  said  home,  plaintiff  was  greatly 
harrassed,  troubled  and  perplexed  about  his  business, 
and  it  otherwise  caused  him  great  annoyance,  vexa- 
tion and  anxiety  of  mind  because  of  his  embarrassed 
situation,  the  uncertainty  when  they  would  reach 
their  home,  and  the  great  dangers  incident  to  travel- 
ing at  that  time.  That  in  addition  to  said  extra 
expense  made  necessary,  as  aforesaid,  because  of  de- 
fendant's negligent  and  fraudulent  conduct  in  the 
premises,  and  of  plaintiff's  delay  and  detention,  as 
aforesaid,  and  consequent  loss  of  time,  worriment, 
trouble,  annoyance  and  anxiety  of  mind,  as  aforesaid, 
he  has  been  damaged  in  the  further  sum  of  $1 ,000." 

The  plaintiff,  accordingly  demanded  judgment 
against  the  defendant  for  $1,086.20.  The  defendant 
moved  the  court  to  require  the  plaintiff  to  furnish  a 
bill  of  particulars  showing  the  respective  amounts 
claimed  for  loss  of  time,  trouble,  annoyance,  disap- 
pointment and  anxiety  of  mind,  which  motion  was  de- 
nied. The  defendant  then  answered,  denying  all  the 
allegations  of  the  complaint,  except  that  relating  to 
the  incorporation  and  business  of  the  defendant,  and 
that  the  plaintiff  purchased  the  tickets  mentioned  in 
the  complaint.  From  a  judgment  in  favor  of  the 
plaintiff  for  the  sum  of  $750  this  appeal  is  prosecuted. 
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It  is  claimed  by  defendant  that  it  had  a  right, 
tinder  §205  of  the  Code  of  Procedure,  to  be  advised, 
in  advance,  of  how  much  plaintiff  sought  to  recover 
for  loss  of  time,  how  much  for  anxiety  of  mind,  etc., 
that  it  might  be  prepared  with  its  proofs  to  meet  the 
Allegations  of  the  complaint,  and  that  if  the  allega- 
tions as  to  loss  of  time,  trouble,  annoyance  and  dis- 
apppintment  of  mind,  authorized  the  introduction  of 
*ny  proof,  the  damages  were  special  and  the  defend- 
ant was  entitled  to  a  statement  of  the  particular  items. 
It  has  been  repeatedly  held  in  New  York,  under  a 
statute  like  ours,  and  seems  to  be  the  settled  rule,  that 
the  granting  or  refusing  of  a  motion  for  a  bill  of  par- 
ticulars  is  within  the  sound  discretion  of  the  trial 
court,  and  its  ruling  in  that  regard  will  not  be  re- 
viewed on  appeal,  except  in  cases  where  there  has 
been  a  palpable  abuse  of  such  discretion.     Tilton  v. 
Beecher,  59  N.  Y.  176  (17  Am.  Rep.  337);  People  v. 
Tweed,  63  N.  Y.   194;  Dwight  v.  Germania  Life  Ins. 
Co.,  84  N.  Y.  493. 

No  such  case,  we  apprehend,  is  presented  here.  The 
object  of  the  statute  is  to  enable  a  party  reasonably  to 
protect  himself  against  surprise  on  the  trial  (Butler  v. 
Mann,  9  Abb.  N.  C.  49);  but  we  are  unable  to  see  ho\^ 
the  defendant  could  have  been  surprised  by  the  testi- 
mony adduced  by  the  plaintiff  corroborative  of  the 
averments  of  the  complaint,  to  which  defendant's  mo- 
tion  for  a  bill  of  particulars  was  especially  addressed. 
So  far  as  the  complaint  is  concerned,  its  allegations 
were  sufficient  to  let  in  the  evidence  admitted.  The 
damages  claimed,  or  at  least  those  clkimed  for  loss  of 
time,  were  general,  and  therefore  were  not  required 
to  be  specifically  alleged.  Thompson,  Carriers  of 
Passengers,  p.  550. 
It  appears  from  the  testimony  of  plaintiff  that  he 
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purchased  his  tickets  for  transportation  at  the  ofBceof 
the  Union  Depot  at  St.  Paul,  and  not  at  the  office  of 
the  defendant  company,  and  that  the  person  from  whom 
he  purchased  them  was  engaged  in  selling  tickets  over 
various  other  lines  of  railway  whose  trains  entered  and 
departed  from  that  depot.  Upon  the  trial,  the  court 
permitted  tlie  plaintiff,  over  the  objection  of  defend- 
ant,  to  detail  a  conversation  between  himself  and,  the 
ticket-seller,  which  occured  at  the  time  the  plaintiflF 
purchased  his  tickets,  in  which  the  ticket-seller  stated, 
among  other  things,  that  defendant's  trains  were  run- 
ning through  to  Spokane  on  schedule  time,  and,  if 
there  were  no  accidents,  plaintiff  would  arrive  at  his 
destination  on  the  morning  of  June  2,  1894. 

It  is  contended  that  this  was  error  for  the  reason 
that  it  was  not  shown  that  the  person  who  made  these 
statements  was  an  agent  of  the  defendant,  and  author- 
ized to  bind  it  by  such  declarations.  But,  the  fact 
that  the  tickets  so  sold  were  furnished  by  the  railway 
company,  and  were  accepted  as  its  tickets  by  the 
conductors  of  its  trains,  would  seem  to  be  sufficient 
proof  that  the  seller  was  a  ticket  agent  of  the  company 
and  therefore  clothed  with  the  usual  powers  of  such 
agents. 

It  is  generally  the  fact  that  there  is  no  other  per- 
son than  the  ticket  agent  at  a  railroad  station  who 
can  give  travelers  the  necessary  information  as  to  the 
arrival,  departure  and  running  time  of  trains,  and 
the  rule,  as  formulated  by  a  learned  text  writer,  is, 
that  passengers  have  a  right,  until  otherwise  in- 
formed, to  rely  oh  information  received  by  them  from 
ticket  agents,  in  answer  to  inquiries  concerning  those 
matters,  provided  they  do  not  disregard  other  reason- 
able means  of  information.  3  Wood,  Railroads 
(Minor's  ed.),  1654. 
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The  testimony  objected  to  was  certainly  competent 
for  the  purpose  of  showing  that  the  plaintiff  himself 
was  not  in  fault  in  taking  the  particular  train  on 
which  he  started  home.  It  was  also  competent  as 
tending  to  prove  the  contract  between  the  parties, 
but,  for  that  purpose,  it  was  comparatively  unimport- 
ant in  view  of  the  fact  that  the  tickets  themselves, 
which  were  prima  facie  evidence  of  the  defendant's 
contract,  represented  upon  their  face  that  plaintiff 
would  be  carried  to  his  destination  within  the  time 
mentioned  by  the  ticket  seller. 

Objection  is  made  by  the  defendant  to  the  action 
of  the  court  in  permitting  the  respondent  to  state  to 
the  jury  the  amount  he  was  compelled  to  pay  for 
board  and  lodging  and  other  necessary  expenses  for 
himself  and  wife  while  at  Missoula,  and  it  is  urged, 
with  much  earnestness,  that  the  expense  incurred  at 
that  place  was  not  the  result  of  the  breach  of  defend- 
ant's  contract,  but  of  an   independent,  intervening 
cause,  viz.,  the  inability  of  the  Northern  Pacific  Rail- 
road Company,  upon  whose  line  the  plaintiff  had  be- 
come a  passenger,  seasonably   to  carry   him   to    his 
destination.     The  fact  is,  however,  that  the  plaintiff 
and  his  wife  while  at  Missoula  were  not  passengers  on 
•  the    Northern    Pacific   Railroad,   and    the   company 
operating   that  road  had   violated   no  contract  with 
them,  or  duty  or  obligation  concerning  them.     It  car- 
ried  them   safely  and    promptly  to   that    place  and 
thereby  discharged  its  whole  duty.     If  plaintiff  had, 
on  arriving  there,  requested  it  immediately  to  convey 
him  to  Spokane,  the  fact  that  its  road  had  been  so 
damaged  by  floods  and  high  water  that  it  could  not 
move  its  trains  would  have  been  a  legal  excuse  for  a 
failure  to  comply  with  such  request.     The  plaintiff 
had  no  right  of  action  against  the  Northern  Pacific 
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Railroad  Company  for  damages  suffered  by  reason  of 
the  delay  at  Missoula,  and  it  therefore  follows  that,  if 
the  defendant  is  not  liable  therefor,  the  plaintiff  is 
without  remedy,  and  must  suffer  a  loss  occasioned  by 
no  fault  on  his  part. 

But  we  do  not  think  that  the  plaintiff  is  thus  reme- 
diless. It  was  his  privilege,  if  not  his  duty,  on  being 
informed  that  the  defendant  was  unable  to  transport 
him  in  accordance  with  the  terms  of  its  undertaking, 
to  procure  some  other  reasonable  means  of  convey- 
ance, and  proceed  on  his  journey.  He  chose  what 
seemed  to  him,  and  apparently  to  the  conductor  of 
the  defendant's  train,  to  be  the  most  direct  and  expe- 
ditious route,  and  which,  so  far  as  we  are  advised,  was 
the  only  one  practicable.  The  omission  of  the  de- 
fendant to  fulfill  its  engagement  caused  the  plaintiff 
to  seek  transportation  over  the  Northern  Pacific  Rail- 
road, and  it  is  therefore  justly  liable  for  the  expense 
thereby  incurred,  including  that  incident  to  unavoid- 
able delay.  3  Sutherland,  Damages  (2d  ed.),  §  936; 
2  Sedgwick,  Damages  (8th  ed.),  §  864. 

In  answer  to  the  question  "  Now  Colonel,  I  wish 
you  would  go  on  and  state  to  the  jury  what,  if  any 
anxiety,  worriment,  etc.,  you  suffered  on  account  of 
your  delay,  being  separated  from  your  baggage,  and « 
all  of  those  things  that  are  proper  under  the  ruling  of 
the  court,  in  consequence  of  this  delay?"  the  plaintiff 
was  allowed,  notwithstanding  the  defendant's  objec- 
tion, to  testify  that  he  was  greatly  worried,  troubled 
and  annoyed  by  the  combination  of  circumstances 
surrounding  him  at  that  time,  among  which  were  that 
he  had  to  pay  out  more  money  than  he  had  contem- 
plated paying  out;  that  the  Northern  Pacific  Railroad 
Company  would  not  board  him  at  Missoula  as  they 
did  their  passengers;  that  his  means  were  limited  and 
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he  did  not  know  how  long  he  bad  to  stay  there;  that 
he  could  not  hear  from  home,  the  telegraph  line  being 
broken  down;  that  his  wife  was  taken  sick  and  lay  in 
bed  three  days  in  consequence  of  her  worriment,  and 
that  he  could  not  make  her  comfortable  under  the  cir- 
cumstances. 

Damages  for  ''worriment"  and  disappointment,  re- 
sulting from  such  circumstances,  are  too  remote  to  be 
recovered  in  this  action.  The  mental  anxiety  of  the 
plaintiff  induced  by  the  sickness  of  his  wife  and  his 
inability  to  make  her  comfortable,  or  his  limited 
means,  or  his  inability  to  hear  from  home  owing  to 
the  interruption  of  telegraphic  communication,  can- 
not be  regarded  as  the  proximate  result  of  the  alleged 
wrongful  acts,  or  omissions  of  the  defendant,  and  the 
court  therefore  erred  in  permitting  this  testimony  to 
be  submitted  to  the  consideration  of  the  jury. 

The  court  also  erred,  and  for  the  same  re9.son,  in 
instructing  the  jury  generally  that  the  plaintiff  was 
entitled  to  recover  for  worry  and  mental  excite- 
ment, such  sum  as  would  fairly  and  reasonably  com- 
pensate him  therefor. 

"  Damages  will  not  be  given  for  mere  inconvenieAce 
and  annoyance  such  as  are  felt  at  every  disappoint- 
ment of  one's  expectations,  if  there  is  no  actual  phys- 
ical or  mental  injury."  1  Sedgwick,  Damages  (8th 
ed.),  §42. 

And  hence  damages  cannot  be  recovered  for  anxiety 
and  suspense  of  mind  in  consequence  of  delay  caused 
by  the  fault  of  a  common  carrier.  Trigg s  v.  St.  Louis,  etc, , 
Ry,  Co.,  74  Mo.  147,  (41  Am.  Rep.  305);  Hobbs  v.  Lon- 
don, etc.,  Ry.  Co.,  L.  R.  10  Q.  B.  Ill;  Hamlin  v.  Oreat 
Northern  Ry.  Co.,  1  Hurl.  &  N.  408;  Walsh  v.  Chicago, 
etc.,  Ry.  Co.,  42  Wis.  23  (24  Am.  Rep.  376). 

Nor,  in  an  action  against  a  railroad  company  for  a 
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refusal  to  carry,  can  the  plaintiff  recover  damages  for 
fatigue  suffered  by  him  in  walking  to  his  place  of  des- 
tination, or  for  mental  and  physical  suffering  caused 
by  sickness  contracted  in  such  walk.  St  Louis,  etc., 
Ry.  Co.  V.  Thomas,  27  S.  W.  (Tex.)  419. 

But  it  is  urged  by  the  learned  counsel  for  plaintiff 
that  this  court'jn  the  case  of  Willson  v.  Northern  Pacific 
Railroad  Co.,  5  Wash.  621  (32  Pac.  468),  repudiated 
the  doctrine  that  damages  cannot  be  recovered  for 
mental  suffering,  which  is  not  connected  with  physical 
injury,  and  that  the  testimony  and  the  instruction  as 
to  mental  anxiety  and  excitement,  above  mentioned, 
were  in  accordance  with  the  principles  there  announced. 
That  was  an  action  for  damages  for  an  unlawful  ex- 
pulsion of  a  passenger  from  a  railway  train,  and, 
while  it  is  true  that  we  held,  in  accordance  with  what 
was  deemed  to  be  the  weight  of  authority,  that  the 
plaintiff  was  entitled  to  compensation  for  the  sense  of 
wrong  suffered  and  the  feeling  of  humiliation  and  dis- 
grace occasioned  by  the  wrongful  act,  we  did  not 
undertake,  or  intend,  to  announce  any  rule  with  re- 
spect to  the  measure  of  damages  in  a  case  like  the  one 
at  bar.  That  case  is  clearly  distinguishable  on  prin- 
ciple from  this,  and  the  decision  therein,  in  our 
judgment,  in  no  wise  militates  against  the  views  we 
have  here  expressed.  In  the  Willson  case,  the  court 
proceeded  upon  the  theory  that  humiliation  and  men- 
tal distress  were  the  natural  and  proximate,  if  not  in 
fact  the  necessary  result,  of  the  wrongful  act  of  the 
defendant,  but  in  the  present  case,  the  necessary  ele- 
ment of  proximity  is  wholly  wanting.  The  case  of 
St.  Lotas,  etc,  Ry.  Co.  v.  Berry,  15  S.  W.  48,  cited  by 
plaintiff,  and  which  supports  his  contention,  seems  to 
us  to  be  contrary  to  sound  policy  and  opposed  to  the 
general  current  of  authority. 
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In  fact,  the  trial  court,  in  one  portion  of  its  charge 
to  the  jury,  recognized  and  announced  what  we  hold 
to  be  the  correct  doctrine,  when  it  stated  to  the  jury 
that  the  plaintiff  could  not  recover  damages  for  any 
mental  suffering  experienced  by  reason  of  the  refusal 
of  the  conductor  of  the  Northern  Pacific  Railroad 
Company  to  accept  the  tickets  tendered  to  him  by 
plaintiff  for  transportation;  and  for  what  reason,  then, 
it  told  the  jury  that  the  plaintiff  was  entitled  to 
damages  for  mental  anxiety  and  suffering  endured  in 
consequence  of  his  delay,  we  are  unable  to  perceive. 
Surely  no  court  could  say  that,  in  contemplation  of 
law,  the  mental  agitation  or  excitement  caused  by 
being  delayed  on  a  journey,  is  of  a  different  character 
from  that  produced  by  unexpectedly  having  to  pay 
extra  fare  for  transportation.  The  mental  sensation 
in  each  case,  whether  it  be  called  excitement,  anxiety, 
annoyance  or  worry,  is  manifestly  the  result  of  dis- 
appointed hope  or  expectation  merely,  for  which,  as 
we  have  seen,  no  damages  can  be  awarded. 

It  appears  from  the  evidence  that  the  plaintiff  is  an 
attorney-at-law  and  well  known  as  such  at  Spokane, 
but  that  he  had  not  been  engaged  in  the  practice  of 
his  profession  for  two  years  prior  to  the  time  when 
his  alleged  cause  of  action  arose,  and,  upon  the  trial, 
he  testified  that  he  estimated  the  time  lost,  by  his 
being  delayed,  to  be  reasonably  worth  the  sum  of  $25 
per  day.  Two  other  attorneys  were  also  called  as  wit- 
nesses for  plaintiff,  one  of  whom  stated  that  the  ser- 
vices of  attorneys  of  the  ability  and  learning  of  the 
plaintiff,  who  were  engaged  in  active  practice  in  Spo- 
kane  during  the  month  of  June,  1894,  were  worth 
from  $25  to  $30  per  day,  and  the  other,  that  they  were 
worth  from  $30  to  $40  per  day. 

All  of  this  evidence  was  objected  to  on  the  alleged 
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ground  that  it  was  incompetenti  irrelevant  and  imma- 
terial, and  it  is  here  insisted  that  the  court  erred  in 
overruling  the  objection.  Now,  it  is  evident  that,  if 
the  plaintiff  was  delayed  in  reaching  his  destination 
by  the  fault  of  the  defendant,  he  was  damaged,  on 
account  of  lost  time,  to  an  amount  exactly  equal  to 
that  which  he  would  have  earned  by  the  practice  of 
his  profession  (for  it  is  as  a  lawyer  only  that  he  claims 
damages  for  loss  of  time),  had  he  been  at  home  during 
such  delay;  but,  to  entitle  him  to  a  recovery,  it  was 
incumbent  upon  him  to  prove  such  amount  by  com- 
petent and  legal  evidence. 

As  to  the  proof  of  damages  for  time  lost  by  profes- 
sional men,  Mr.  Sedgwick  says  : 

"In  the  case  of  most  professional  men,  there  can  be 
no  way  of  fixing  a  general  scale  of  remuneration.  The 
exclusive  services  of  such  men  cannot  be  measured 
by  any  pecuniary  scale  common  to  a  whole  class.  The 
most  trustworthy  basis  of  damages  in  such  a  case  is 
the  amount  which  the  injured  party  has  earned  in  the 
past.  This  is,  however,  only  evidence,  from  which 
the  jury  will  be  enabled  to  say  what  the  services  of 
such  a  man  as  the  plaintiff  are  worth,  and  the  jury 
should  distinctly  understand  that  it  is  not  to  be  taken 
as  the  necessary  and  legal  measure  of  damages."  1 
Sedgwick,  Damages,  (8th  ed.),  §  180. 

And  this  statement  of  law  seems  to  be  amply  sup- 
ported by  the  authorities. 

It  is  apparent  therefore  that  the  "  most  trustworthy 
basis  of  damages"  was  not  adopted  in  the  trial  of  this 
cause.  There  was  no  proof  whatever  of  what  the 
plaintiff  actually  earned,  as  an  attorney,  either  before 
or  after  the  particular  time  in  question.  Of  course 
he  earned  nothing  immediately  before  that  time,  be- 
cause he  had  not  been  engaged  in  the  practice  of  the 
law  for  the  preceding  two  years,  but  as  he  resumed 
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the  practice  of  his  profession  immediately  after  his 
arrival  at  Spokane,  we  think  it  would  have  been 
proper  to  have  shown  what  he  earned  thereafter,  not 
as  establishing  in  itself  the  value  of  his  time,  but  as 
evidence  to  aid  the  jury  in  fixing  it.  It  would  even 
have  been  permissible  to  submit  to  the  consideration 
of  the  jury,  under  proper  instructions,  proof  of  the 
earnings  of  the  plaintiff  when  previously  engaged  in 
practicing  law  in  the  city  of  Spokane;  but  we  are  in- 
clined to  the  opinion  that  it  was  hardly  proper  to 
prove  what  the  time  of  practicing  attorneys  was  worth, 
as  that  would  constitute  no  fair  basis  of  damages, 
where  the  value  of  a  person's  time  depends  so  much 
upon  his  individual  exertions. 

Neither  was  it  proper  to  permit  the  plaintiff  him- 
self to  state  his  own  opinion  or  ''estimate"  of  the 
value  of  his  time,  without  stating  the  facts  upon  which 
such  opinion  was  based.  Indeed,  the  testimony  of 
each  of  the  witnesses,  who  testified  as  to  the  value  of 
an  attorney's  time,  was  substantially  nothing  more 
than  an  expression  of  his  individual  opinion  upon 
the  subject,  and  the  question  involved  was  not  one  of 
science  or  skill,  such  as  could  not  be  determined  by  a 
jury  of  ordinary  intelligence,  without  the  aid  of  the 
opinions  of  others.  If  facts  only  had  been  stated,  the 
jury  could  have  drawn  their  own  conclusions.  Upon 
this  issue  the  jury  were  instructed  that  for  loss  of 
time,  plaintiff  was  entitled  to  recover  such  sum  as  his 
time  at  home,  for  the  period  he  was  delayed  by  reason 
of  defendant's  failure  to  transport  him,  was  reason- 
ably and  fairly  worth  in  his  profession  or  business. 
And  as  an  abstract  proposition  of  law,  the  instruction 
was  correct,  but  as  applied  to  the  proofs  it  was  mis- 

15—15  WABB. 
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leading,  because  it  virtually  authorized  the  jury  to 
adopt  the  amount  stated  by  the  plaintiff  himself,  or 
that  which  they  might  infer  from  the  testimony  of 
either  of  the  other  witnesses,  to  be  the  reasonable  value 
of  plaintiff's  time,  as  the  absolute  and  certain  measure 
of  damages.  Even  if  it  were  conceded  that  the  evi- 
dence was  admissible  and  that  it  showed  a  ''  general 
scale  of  remuneration  "  common  to  all  attorneys,  such 
as  the  plaintiff,  the  instruction  would  still  be  open  to 
the  same  objection,  for  it  left  out  of  consideration  en- 
tirely the  probability  that  plaintiff  would  have  had 
professional  employment  had  he  been  at  home  during 
the  period  of  his  detention.  Yonge  v.  Pacific  Mail  S. 
S.  Co.,  1  Cal.  353;  3  Sutherland,  Damages  (2d  ed.), 
§936;  2  Sedgwick,  Damages  (8th  ed.),  §863. 

The  jury  should  have  been  distinctly  charged  to 
weigh  that  probability  for  the  manifest  reason  that 
the  plaintiff's  right  to  damages,  for  loss  of  time,  de- 
pended upon  the  fact  whether  the  time,  during  which 
he  was  delayed,  would  have  been  of  pecuniary  value 
to  him  if  he  had  arrived  at  his  destination  without 
detention.  Under  the  instructions  as  given,  the  jury 
were  left  to  determine,  as  best  they  could,  the  amount 
of  damages,  without  being  informed  as  to  the  rule  by 
which  such  damages  should  be  measured.  It  is  diffi- 
cult at  best  to  determine  the  value  of  time  in  a  case 
like  this,  where  such  value  is  not  governed  by  any 
established  rate  of  wages,  and  it  is  therefore  highly 
important  that  the  jury  should  be  fully  informed  as 
to  the  rules  and  principles  by  which  they  should  be 
guided. 

What  we  have  already  said  renders  it  unnecessary 
for  us  to  specially  consider  the  remaining  points  made 
by  the  defendant. 
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The  judgment  must  be  reversed  and  the  cause  re- 
manded for  a  new  trial. 
HoYT,  C.  J.,  and  Gordon,  J.,  concur. 

DuNBARf  J. — I  dissent.  I  think  no  substantial 
error  was  committed  by  the  court,  and  the  judgment 
should  be  affirmed. 


[No  2341.    Decided  September  2. 1896.] 

John  J.   Carney,  Respondent,  v.   George   Simpson, 
Appellant 

J>IVOBCB  —  JURISDICTION   OVBR  PROPERTY  —  PRESUMPTIONS  —  D AMAOE8 
FOR  BBTKNTION  OF   PROPERTY. 

Where  a  decree  of  divorce  awards  all  the  community  personal 
property  in  the  state  to  the  wife,  the  jurisdiction  over  all  of  the 
property  so  awarded  must  he  presumed  in  the  ahsence  of  a  showing 
to  the  contrary,  and  replevin  hy  the  hushand  will  not  lie  to  recover 
A  portion  of  such  personal  property  sold  by  the  wife  to  a  third  party. 

Where  the  wife  has  sold  community  personal  property  before  the 
entry  of  a  decree  of  divorce  awarding  it  to  her,  and  the  husband  has 
begun  an  action  to  recover  same  pending  the  divorce  proceedings,  he 
is  merely  entitled  to  a  judgment  for  the  costs  of  his  action  and  for 
<lamage8  for  detention  of  the  property,  when  the  decree  in  the  di- 
vorce proceedings  awards  the  property  to  the  wife. 

Appeal  from  Superior  Court,  Chehalis  County. — 
Hon.  Mason  Irwin,  Judge.     Reversed. 

George  D.  Schofield,  for  appellant.  ' 

Hogan  &  McOerry,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  was  an  action  brought  by  a  hus- 
band after  a  decree  of  divorce  from  his  wife,  to  obtain 


16  22T 

24  m 

15  227 

26  218 


228  CARNEY  V.  SIMPSON. 

Opinion  of  the  Court— Donbar.  J.  [16  Waah. 

possession  of  specific  personal  property  sold  by  the 
wife  during  coverture.  It  is  conceded  by  the  plaintiff 
(respondent  here)  that  the  property  was  community 
property,  although  one  of  the  contentions  of  the  ap- 
pellant is  that  the  property  was  the  separate  property 
of  the  wife  at  the  time  the  transfer  was  made  to  the 
appellant. 

There  are  a  great  many  points  raised  in  this  case, 
but  with  our  view  in  relation  to  one  of  them,  it  will 
not  be  necessary  to  discuss  the  others.  Among  other 
answers  to  the  complaint,  and  by  way  of  an  affirmative 
defense,  the  defendant  pleaded  in  bar  of  this  action  a 
decree  of  divorce  and  a  distribution  of  the  property  of 
the  respondent  and  his  wife,  Lestina  Z,  Carney,  the 
party  from  whom  the  appellant  purchased  the  same. 
Under  this  plea  it  is  contended  by  the  appellant  that 
the  only  judgment  that  could  be  rendered  was  judg- 
ment for  coat  of  suit,  and  damages  for  the  detention 
of  property.  We  think  this  contention  must  be  sus- 
tained. This  case  was  commenced  on  the  16th  day  of 
July,  1894,  and  was  tried  on  the  22d  day  of  Mayi 
1895.  The  divorce  proceedings  were  commenced  on 
the  27th  day  of  June,  1894,  and  the  decree  entered  on 
the  29th  day  of  September,  1894.  No  appeal  was 
taken  from  the  divorce  proceeding.  It  is  apparent 
that  the  decree  of  divorce  is  a  final  adjudication  of  the 
property  rights  of  plaintiff  and  Lestina  Z.  Carney. 
It  is  true  that  the  particular  property  described  in 
this  complaint  is  not  described  in  the  decree.  It  is 
also  true  that  the  pleadings  under  which  the  decree 
was  granted  were  not  made  a  part  of  the  answer  in 
the  case  at  bar,  but  in  the  absence  of  a  showing  to  the 
contrary,  jurisdiction  of  the  court  to  enter  the  decree 
must  be  presumed,  and  we  think  it  is  a  fair  pre- 
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sumption  that  the  rights  to  all  the  property  in  this 
state  were  adjudicated  in  such  action. 

The  decree  in  this  case,  outside  of  the  fact  that  the 
property  is  not  specifically  described,  is  very  full  and 
comprehensive.  The  sixth  finding  of  the  court  in  the 
divorce  case,  which  is  embraced  in  the  decree,  is  that 
the  personal  property  described  in  said  pleadings, 
mentioning  a  certain  newspaper,  and  all  of  the 
horses,  cattle,  farming  utensils,  and  all  of  the  house* 
hold  furniture,  library,  books  of  account,  and  all 
other  personal  property  of  every  name,  nature  and 
description,  etc.,  have  been  acquired  since  the  mar- 
riage of  the  parties  to  the  action. 

As  conclusions  of  law,  after  describing  the  real 
estate,  the  decree  continues  that  ''  the  newspaper  de- 
scribed in  said  pleadings  as  the  Elma  Chronicle, 
together  with  the  printing  presses,  job  presses,  etc., 
the  horses,  cattle,  stock,  farming  implements  and 
utensils,  household  furniture,  library,  books  of  ac- 
count, and  all  other  personal  property  of  every  name, 
nature  and  description,  acquired  by  the  plaintiff  and 
defendant  since  their  marriage  is  community  prop- 
erty, and  said  plaintiff  is  entitled  to  have  all  of  said 
community  property  set  aside  to  her  for  her  sole  use 
and  benefit,  and  said  plaintiff  is  entitled  to  the  imme- 
diate possession  and  control  thereof." 

It  seems  to  us  that  this  decree,  fairly  construed, 
awarded  all  of  the  community  personal  property  of 
every  name,  nature  and  description  to  the  plaintiff  in 
the  divorce  proceedings,  and  inasmuch  as  it  expressly 
provides  that  all  of  the  personal  property  shall  be 
awarded  to  the  plaintiff,  the  jurisdiction  over  all  of 
the  property  so  awarded  must  be  presumed  in  the 
absence  of  a  showing  to  the  contrary,  and  inasmuch 
as  the  property  sued  for  in  this  case  is  personal  prop- 
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erty,  and  the  character  of  personal  property  described 
in  the  decree, — viz.,  cattle,  horses  and  farming  imple- 
ments,— is  the  same  character  of  personal  property,  we 
are  satisfied  that  the  right  of  the  husband  to  the 
possession  of  the  same  is  barred  by  the  decree,  which 
was  properly  pleaded.  The  judgment  will  therefore 
be  reversed,  but  inasmuch  as  the  action  was  com- 
menced before  the  decree  was  entered,  the  plaintiff 
will  be  entitled  to  the  costs  of  the  action,  and  would 
have  been  entitled  to  damages  for  the  detention 
thereof.  These  damages,  however,  were  determined 
by  the  jury  to  be  one  dollar.  The  case  will  therefore 
be  reversed  with  instructions  to  the  lower  court  to 
enter  judgment  in  favor  of  the  appellant  for  th^  sum 
of  one  dollar  and  costs  of  suit. 

HoYT,  C.  J.,  and  Scott  and  Anders,  JJ.,  concur. 

Gordon,  J.,  not  sitting. 


^^^-J£r  [No  2187.    Decided  September  3, 1806.] 

41  4io|        Bank  op  British  Columbia,  Respondent,  v.  Richard 

Jeffs,  Appellant 

NEGOTIABLE  INSTBUtfENTS  —  BUBBTYSHIP  —  B7IDBNCB  OF  —  BBLEA8K 
OF  BUBETY  BT  BXTBN8I0N  —  ACCEPTANCE  OF  INTBBE8T  IN  ADVANCE 
—  BANKS  —  APPLICATION  OF  BANK  DBPOBIT  ON   INDEBTBDNBB8  DUB. 

A  surety  is  not  entitled  to  release  by  an  agreement  between  the 
principal  and  payee  to  extend  the  time  oi  payment  of  an  obli- 
gation, when  the  agreement  is  too  indefinite  to  be  enforcible. 

It  may  be  shown  by  parol  that  one  of  two  or  more  makers  of  a 
joint  and  several  note  was  in  fact  a  surety,  and  was  known  by  the 
payee  to  be  such  when  the  note  was  taken. 

Where  a  creditor,  without  inadvertence  or  mistake,  receives  a 
payment  of  interest  in  advance  on  the  note  of  a  debtor,  and  does 
not  expressly  reserve  the  right  to  sue  before  the  expiration  of  the 
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period  for  which  intereat  is  taken,  there  is  a  contract  created  to  ex- 
tend the  time  of  payment  during  the  x>eriod  for  which  the  interest 
is  paid. 

The  extension  of  the  time  of  payment  of  a  note  for  a  day  oaly, 
in  consideration  of  the  payment  of  interest  in  advance,  is  sufficient 
to  release  a  surety,  when  made  without  his  knowledge  or  consent. 

The  fact  that  the  maker  of  a  promissory  note  to  a  bank  has  on 
deposit  therein  a  sum  of  money  at  the  time  his  note  is  past  due,  and 
when  action  thereon  is  begun  against  a  surety,  does  not  impose  a 
duty  upon  the  bank  to  apply  said  sum  in  part  payment  of  the  note 
and  thereby  release  the  surety  pro  tarito. 

Appeal  from  Superior  Court,  King  County. —  Hon. 
Thomas  J.  Humes,  Judge.     Reversed. 

ThorruLS  B.  Hardin^  and  Pierre  P.  Ferry,  for  appel- 
lant. 

Burke,  Shepard  &  Woods,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — ^This  action  is  based  upon  a  promissory 
note  executed  by  T.  M.  Alvord,  his  wife  M.  J.  Alvord, 
E.  H.  Alvord  and  appellant  Richard  Jeffs,  said  note 
being  for  the  sum  of  $10,000,  made  November  15, 
1890,  payable  to  the  respondent,  the  Bank  of  British 
Columbia,  one  day  thereafter,  with  interest  after  date 
at  the  rate  of  ten  per  cent.  The  action  was  brought 
against  the  appellant  Jeffs  alone. 

The  amended  answer  contains  nine  separate  de- 
fenses, the  first  of  which  alleges  that  the  sum  for 
which  said  not  was  given  was  loaned  by  the  respondent 
to  the  said  T.  M.  Alvord;  that  the  appellant  was  a  surety 
only,  and  that  after  the  execution  of  said  note  by 
appellant  the  same  was  altered  without  the  knowledge 
or  consent  of  the  appellant,  by  the  addition  thereto  of 
the  signature  of  one  E.  H.  Alvord  as  an  apparent 
principal.     The  second,  third,  fourth,  fifth,  sixth  and 


232  BANK  OF  BRITISH  COLUMBIA  v.  JEFFS. 

Opinion  of  the  Ck>art  —  Gordon,  J.  [15  Wash. 

seventh  defenses  all  assert  that  after  the  maturity 
of  the  note  the  same  was,  for  a  suflScient  consideration, 
extended  from  time  to  time  as  set  out  in  said  several 
defenses,  and  that  each  of  said  extensions  was  had 
without  the  knowledge  or  consent  of  the  appellant. 
The  eighth  defense  was  an  attempt  to  set  out  an  agree- 
ment to  extend,  but  it  lacks  definiteness  and  the  lower 
court  sustained  a  demurrer  thereto.  From  an  exami- 
nation we  are  satisfied  the  demurrer  was  rightly  sus- 
tained.    Stickler  v.  Oilea,  9  Wash.  147  (37  Pac.  298). 

The  ninth  defense  in  substance  alleged  that  in  June, 
1891,  at  a  time  when  said  note  was  due,  T.  M.  Alvord 
had  on  deposit  with  the  respondent  the  sum  of  $3,000, 
which  money  had  been  borrowed  by  him  from  the 
respondent  and  had  been  placed  to  his  general  deposit 
account.  This  defense  proceeds  upon  the  assumption 
that  it  was  the  duty  of  the  respondent  to  have  credited 
the  amount  of  3aid  deposit  upon  said  past  due  note, 
and  that  its  failure  to  do  so  operated  as  a  defense  pro 
tanto. 

A  demurrer  to  the  several  defenses  having  been 
overruled,  excepting  only  as  to  the  eighth  (as  herein- 
before noticed),  the  respondent  replied  denying  each 
and  all  of  the  allegations  contained  in  the  several  de- 
fenses, and  the  cause  having  proceeded  to  trial,  the 
court,  at  the  conclusion  of  the  testimony,  over  the  ob- 
jection of  the  appellant,  withdrew  from  the  jury  the 
second,  third,  fourth,  fifth,  sixth,  seventh  and  ninth 
defenses,  instructing  the  jury  to  disregard  the  same 
in  arriving  at  their  verdict,  and  submitted  the  cause 
to  them  upon  the  issue  raised  by  the  first  defense 
only,  viz.,  as  to  whether  there  had  been  an  alteration 
of  the  note  subsequent  to  its  execution  by  the  appel- 
lant. Upon  the  issue  thus  submitted  the  jury  returned 
a  verdict  for  the  respondent,  upon  which  the  court, 
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having  denied  appellant's  motion  for  a  new  trial, 
entered  its  judgment,  and  the  cause  comes  here  on 
appeal. 

It  is  contended  in  this  court  by  the  learned  counsel 
for  the  respondent  that  the  judgment  was  right  in  any 
«vent  inasmuch  as  the  note  in  question  is  signed  by 
the  appellant  as  an  apparent  maker,  and  it  is  urged 
that  it  is  not  competent  for  him  to  show  that  he  exe- 
cuted the  same  in  the  capacity  of  a  surety.  So  much 
has  been  said  by  courts  and  text-writers  upon  the 
proposition  which  is  here  urged  that  we  deem  it  un- 
profitable to  enter  upon  a  discussion  of  the  subject, 
and  are  content  to  announce  that  in  our  opinion  the 
great  weight  of  authority  upon  the  question  is  against 
the  contention  of  respondent,  and  that  the  trend  of 
modern  authority  is  against  it.  Nor  do  we  think 
that  it  can  be  regarded  as  an  open  question  in  this 
state,  and  the  right  of  one  of  two  or  more  makers  of  a 
joint  and  several  negotiable  note  to  show  by  parol 
evidence  that  he  was  in  fact  a  surety,  and  that  that 
fact  was  known  to  the  payee  of  the  note  when  the 
aame  was  taken,  has  been  frequently  recognized  by 
this  court.  Binnian  v.  Jennings,  14  Wash.  677  (46 
Pac.  302);  Warburtan  v.  Ralph,  9  Wash.  537  (38  Pac. 
140);  Culbertsan  v.  Wilcox,  11  Wash.  522  (39  Pac. 
954);  First  National  Bank  v.  Harris,  7  Wash.  139  (34 
Pac.  466). 

Probably  a  different  rule  exists  where  one  who  is  in 
reality  a  surety  expressly  declares  in  his  contract  that 
he  is  a  principal  or  adds  the  word  **  principal''  to  his 
signature. 

Proceeding  to  a  consideration  of  the  questions  re- 
lied upon  by  the  appellant  for  a  reversal,  aside  from 
the  error  predicated  upon  the  ruling  of  the  court  sus- 
taining   a  demurrer  to  the   eighth  defense   already 
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noticed,  we  think  that  the  action  of  the  coart  in  with- 
drawing from  the  consideration  of  the  jury  the  so- 
called  defenses  numhered  2,  3,  4,  5,  6  and  7,  involves 
but  a  single  question,  and  that  it  is  not  necessary  to 
consider  said  defenses  separately.  The  testimony  in- 
troduced upon  the  trial  relating  to  these  defenses 
showed  that  the  entire  sum  represented  by  said  note, 
viz.,  $10,000,  was  a  loan  of  money  to  the  said  T.  M. 
Alvord,  and  that  the  appellant  Jeffs  never  received 
any  part  thereof;  also  that  the  respondent  had  full 
knowledge  of  that  fact  at  the  time  when  said  loan  was 
made  and  at  all  times  thereafter.  It  further  appears 
that  on  July  30, 1892,  said  Alvord  gave  respondent 
his  check  drawn  upon  the  respondent  bank  against 
the  account  of  said  Alvord  in  said  bank  for  the  full 
amount  of  interest  on  the  note  in  suit  for  the  month 
of  July,  1892.  Said  check  was  accepted  by  the  re- 
spondent and  charged  to  the  account  of  Alvord  on 
that  day,  and  an  endorsement  thereupon  made  on  the 
back  of  said  note  as  follows:  "  Int.  paid  to  the  31 
July,  '92."  That  on  March  30,  1893,  a  similar  check 
was  given  in  payment  of  interest  for  the  month  of 
March,  and  a  like  endorsement  was  made  by  respond- 
ent upon  the  note;  that  on  April  29, 1893,  said  Alvord 
by  a  similar  check  paid  the  interest  on  said  note  for 
the  full  month  of  April,  and  that  the  respondent  upon 
said  29th  day  of  April  made  an  endorsement  upon 
said  note  to  the  effect  that  the  interest  had  been  paid 
for  that  month.  On  May  24, 1893,  Alvord  gave  to  the 
respondent  his  check  dated  on  the  20th  day  of  May, 
1893,  for  the  amount  of  interest  upon  said  note  in  full 
for  said  month  of  May,  1893.  Upon  the  face  of  said 
check  was  contained  the  statement  that  it  was  given 
in  payment  of  interest  for  that  month.  On  the  same 
day  it  was   presented  to  the  respondent  and  by  it 
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marked  paid,  and  on  that  day  charged  to  the  account 
of  said  Alvord,  and  at  the  same  time  an  endorsement 
was  made  upon  said  note  showing  that  the  interest 
was  paid  thereon  to  May  31,  1893.  On  the  28th 
of  June,  1893,  a  similar  transaction  occurred,  viz.,  re- 
spondent received  from  said  Alvord  payment  of  the 
interest  upon  said  note  up  to  the  30th  day  of  June  of 
that  year.  Thus  it  will  be  seen  that  the  various  ex- 
tensions relied  upon  were  in  some  instances  for  a  day 
only,  and  in  none  exceeding  six  days,  and  appellant's 
contention  that  extensions  were  made  and  for  definite 
periods  is  based  wholly  upon  the  acceptance  by  the 
respondent  in  several  instances  of  interest  in  advance; 
and  these  payments  are  relied  upon  as  constituting 
valid  extensions  of  the  time  for  payment  of  the  prin- 
cipal  sum  represented  by  the  note.  The  officials  of 
the  bank  testified  that  when  these  interest  payments 
were  made  nothing  was  said  about  the  payment  of  or 
extension  of  the  time  for  the  payment  of  the  princi- 
pal. The  respondent  insists  that  the  payment  of 
interest  in  advance  is  not  a  sufficient  consideration  to 
support  an  agreement  to  extend  the  time,  but  the 
contrary  has  been  held  by  this  court  in  the  very  late 
case  of  Binnian  v,  Jennings^  supra. 

After  an  examination  of  all  of  the  authorities  cited 
upon  the  main  proposition  we  think  the  proposition 
is  fully  supported  that  where  a  creditor,  without  inad- 
vertence or  mistake,  receives  a  payment  of  interest  in 
advance  on  the  note  of  a  debtor,  and  does  not  expressly 
reserve  the  right  to  sue  before  the  expiration  of  the 
period  for  which  interest  is  taken,  there  is  a  contract 
created  to  extend  the  time  of  payment  during  the 
period  for  which  the  interest  is  paid.  Woodburn  v. 
Carter,  50  Ind.  376;  Crosby  v.  Wyatt,  10  N.  H.  318; 
Peoples*   Bank  v.   Pearsons,  30  Vt.  711;   Hamilton  v. 
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Winterrowd,  43  Ind.  393;  Starret  v.  BuckhaUer,  86  Ind. 
439:  New  Hampshire  Savings  Bank  v,  Ela,  11  N.  H. 
335 ;  Uniontown  Bank  v,  Mackey,  140  U.  S.  220  (11 
Sup.  Ct.  844);  Wakefield  Bank  v.  Truesdell,  55  Barb. 
602;  Kerns  v.  Ryan,  26  111.  App.  177;  Union  Bank  v. 
McClung,  9  Humph.  97;  Scott  v.  Scruggs,  60  Fed.  721. 
In  the  case  of  Preston  v.  Henning,  6  Bush,  556,  the 
court  say  upon  this  question: 

*^  But  it  is  argued  for  the  appellees  that  although  the 
acceptance  of  payments  so  made  may  have  authorized 
an  expectation  that  indulgence  would  be  given,  as  no 
express  contract  to  forbear  is  proved,  none  should  be 
inferred.  We  are  of  a  different  opinion.  The  pre- 
payments of  interest  being  made  as  the  price  of  in- 
dulgence, and  received  by  the  appellees  with  knowl- 
edge of  that  fact,  and  without  notice  to  the  payer  that 
the  forbearance  thus  paid  for  would  not  be  given,  they 
were  bound  by  an  implied  promise  to  forbear  to  sue  until 
the  expiration  of  the  time  for  which  the  interest  was 
paid.^^ 

In  2  Brandt  on  Suretyship,  §  352,  that  learned  au- 
thor says: 

The  decided  weight  of  authority,  and  it  seems  the 
better  reason,  is  that  the  payment  in  advance  of  inter- 
est on  the  debt  by  the  principal  to  the  creditor  is  of 
itself  without  more  sufiScient  prima  facie  evidence  of 
an  agreement  to  extend  the  time  of  payment  for  the 
period  for  which  the  interest  is  paid,  and  works  the 
discharge  of  the  surety." 

Of  course  upon  principle  the  extention  of  the  time 
of  payment  for  six  days,  or  for  a  day  only,  would  oper- 
ate to  release  the  surety  as  fully  and  effectually  as  if 
made  for  a  year.  Brandt,  Suretyship,  §344;  Kerns  v. 
Ryan,  supra;  Winne  v,  Colorado  Springs  Co.,  3  Colo. 
155;  Ducker  v.  Rapp,  67  N.  Y.  464;  Berry  v.  Pullen,  69 
Me.  101  (31  Am.  Rep.  248). 

Our  conclusion  therefore  is  that  the  court  erred  in 
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withdrawing  said  defenses  from  the  consideration  of 
the  jury. 

The  remaining  question  relates  to  the  partial  de- 
fense urged  by  the  appellant,  and  is  designated  "  affirm- 
ative defense  No.  9."  We  do  not  think  that  it  was 
the  duty  of  the  respondent  to  have  applied  the  $8,000 
vhich  was  on  deposit  in  its  bank,  to  the  credit  of  the 
said  T.  M.  Alvord,  in  part  payment  of  the  note  in 
question.  This  deposit  was  the  result  of  a  temporary 
lo^n  made  by  the  respondent  to  the  said  Alvord  and 
by  him  subsequently  checked  out.  We  think  there  is 
no  authority  that  would  sustain  the  contention  of  the 
appellant  in  this  behalf.  Vosa  v.  German  American 
Bank,  83  111.  599. 

For  the  error  above  noticed  the  judgment  will  be 
reversed  and  the  cause  remanded. 
Anders  and  Dunbar,  JJ.,  concur. 
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Del  Gary   Smith,   Respondent,  v.  Ella   W.   Smith,  »  zisl 

Appellant. 

DIVORCE  —  CUSTODY  OF  CHILDBBN. 

The  care  and  custody  of  children  of  tender  years  should  be 
awarded  to  the  mother  upon  the  granting  of  a  divorce,  when  it  is 
not  made  to  appear  that  the  mother  is  not  a  proper  person  to  have 
the  care  and  control  of  her  children. 

Appeal  froni  Superior  Court,  Jefferson  County. — 
Hon.  J.  G.  McClinton,  Judge.     Reversed. 

A.  W.  BuddreeSy  and  W,  R.  Oay,  for  appellant. 
Trumbull  &  Trumbull^  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  only  real  controversy  presented 
in  this  case,  or  at  least  the  only  error  which  was  al- 
leged in  the  oral  discussion  in  this  court,  was  the 
awarding  of  the  care  and  custody  of  the  daughter, 
Mildred  Helen  Smith,  to  the  plaintiff. 

An  examination  of  the  long  record  in  this  case  fails 
to  convince  us  that  the  mother  is  not  a  proper  person 
to  have  the  care  and  control  of  her  children,  and,  the 
children  both  being  of  tender  years,  under  the  general 
rule  their  care  and  custody  should  have  been  awarded 
to  the  mother,  the  defendant  in  this  case.  The  second 
paragraph  of  the  decree  provides  that  the  four  year 
old  girl,  Mildred  Helen  Smith,  be  awarded  to  the 
plaintiff,  and  that  the  care  and  custody  of  the  infant 
daughter  be  awarded  to  defendant,  and  that  the  plain- 
tiff be  required  to  pay  to  the  defendant  on  the  first 
day  of  each  and  every  month,  until  further  order  of 
the  court,  the  sum  of  fifteen  dollars  as  alimony  and 
for  the  support  of  said  child  awarded  her;  and  further 
decrees  that  each  of  the  parties  shall  have  the  right 
at  reasonable  times  to  visit  and  see  the  child  hereby 
awarded  to  the  other. 

This  case  will  be  remanded  to  the  lower  court  with 
instructions  to  change  said  paragraph  to  the  effect 
that  the  care  and  custody  of  both  the  children  men- 
tioned in  the  decree  be  awarded  to  the  defendant,  and 
that  the  plaintiff  be  required  to  pay  to  the  defendant, 
on  the  first  day  of  each  and  every  month,  the  sum  of 
twenty-five  dollars  as  alimony  and  for  the  support  of 
said  children  awarded  the  defendant,  with  the  pro- 
vision in  the  decree  that  the  plaintiff  shall  have  the 
right  at  reasonable  times  to  visit  and  see  the  children 
above  mentioned.     The  remaining  part  of  the  decree 
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will  not  be  disturbed.     The  costs  of  the  case  will  be 
taxed  to  the  respondent. 

HoYT,  C.  J.,  and  Anders  and  Scott,  JJ.,  concur. 


15    23fi 
19    fl08 

[No  2124.    Decided  September  17,  1896.]  ,  15   2:m 

21     19-,' 

Mary    A.    Smith    et  aL,   Appellant8,  v.  Andrew  C.  ilL_l'f 

Smith  et  a!.,  Executors,  Respondents.  %  ^j 

WILLS  —  COMBi;|BUCTION  —  TBUBTBES  —  PROBATE  JURISDICTION.  39    ^ 

Where  trustees  of  the  property  of  an  estate,  instead  of  executors, 
baTe  been  appointed  by  a  will,  the  probate  court  has  no  jurisdiction 
of  questions  involving  their  management  of  the  estate,  but  the  same 
are  triable  in  equity. 

A  will  devising  and  bequeathing  to  certain  x>er8on8  all  the  testa- 
tor's property,  "  in  trust,  nevertheless,  to  and  for  the  following  uses 
and  purposes,"  etc.,  constitutes  such  persons  trustees,  though  they 
may  be  denominated  in  the  will  as  executors,  especially  when  it 
appears  from  the  will  construed  as  an  entirety,  that  such  was  the 
intent  of  the  testator,  inasmuch  as  a  non-resident  is  named  as  one 
of  the  executors  and  certain  trust  property  of  the  testator  is  in- 
cluded in  the  devise. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
Emmett  N.  Parker,  Judge.     Affirmed. 

DoolittU  &  Fogg,  for  appellants. 

Parsons,  Corell  &  Parsons,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  case  involves  the  construction  of 
a  will.  The  petition  of  the  appellants  charges  the 
respondents  with  mismanaging  the  estate  of  decedent, 
Edward  S.  Smith,  and  prays  for  an  accounting  by  the 
said  alleged  executors,  for  the  revoking  and  setting 
aside  of  an  order  theretofore  made  by  the  court  ac- 
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cepting  the  report  of  said  executors,  and  for  the 
removal  from  office  of  said  executors  and  the  appoint- 
ment of  some  suitable  person  in  their  stead,  and  for 
other  relief.  A  demurrer  was  interposed  to  the  peti- 
tion, which  demurrer  was  sustained  by  the  court. 
Judgment  for  costs  was  rendered  and  from  such  judg- 
ment on  the  demurrer  appeal  was  takep  to  this  court. 
The  appellants'  brief  in  this  case  is  exceedingly 
elaborate.  Hundreds  of  cases  are  cited,  but  the  brief 
is  so  prepared  that  it  is  difficult  to  determine  fre- 
quently whether  the  learned  author  is  quoting  the 
decisions  of  courts  or  is  setting  forth  his  own  argu- 
ment in  the  case,  and  this  defect  in  the  brief  has 
necessitated  an  examination  of  many  cases,  which 
examination  might  have  been  otherwise  obviated.  We 
have  examined  many,  but  not  all  of  the  authorities 
cited,  but  have  obtained  very  little  light  from  such 
cases,  for  they  seem  to  us  not  to  bear  on  the  construc- 
tion of  such  a  will  as  the  one  which  is  before  us.  The 
petition  in  this  case  is  extremely  redundant,  prolix 
aud  tautological,  and  is  attacked  by  the  demurrer  for 
several  alleged  defects;  but  outside  of  the  question  as 
to  whether  or  not  the  petition  sets  forth  facts  sufficient 
to  constitute  a  cause  of  action  in  that  it  does  not 
show  that  a  sufficient  notice  of  the  former  settlement 
of  the  executors  had  not  been  made  and  that  it  was 
defective  for  want  of  all  the  proper  parties  plaintiff, 
we  think  the  first  objection  to  the  petition,  that  the 
probate  court  did  not  have  jurisdiction  to  entertain 
the  petition,  must  be  sustained.  We  think  it  will  be 
conceded  that  if  the  respondents  were  made  trustees 
of  the  property  of  the  estate  by  the  will,  instead  of 
executors,  the  probate  jurisdiction  could  not  attach, 
but  that  the  case  should  be  tried  by  a  court  of  equity, 
and  the  respondents  should  be  called  upon  to  account 
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for  their  trust  under  the  statute  of  trusts  instead  of 
under  the  statute  of  probate.  So  that  the  pivotal 
question  is,  were  these  respondents  trustees  or  execu- 
tors. 

The  portion  of  the  will  necessary  for  construction 
is  as  follows  : 

"  I,  Edward  S.  Smith,  of  Tacoma,  in  the  County  of 
Pierce  and  Territory  of  Washington,  being  of  sound 
and  disposing  mind,  do  make,  publish  and  declare 
this  my  last  will  and  testament  in  manner  following, 
hereby  revoking  all  former  wills  by  me  made. 

"  1st.  I  appoint  my  brother,  Andrew  C.  Smith,  of 
Rochester,  Minnesota,  and  my  friend,  George  0.  Kelly, 
of  said  Tacoma,  executors  of  this  my  last  will  and 
testament,  to  serve  without  giving  bonds,  and  direct 
that,  in  case  of  the  death  of  either  of  them,  the  sur- 
vivor may  act  and  do  all  things  that  both  could  do  if 
living. 

•'  2nd.  I  give,  devise  and  bequeath  to  my  said  ex- 
ecutors, all  and  singular  my  property,  real  and  per- 
sonal, and  all  property  standing  in  my  name,  where- 
soever situated,  in  trust,  nevertheless,  to  and  for  the 
following  uses  and  purposes,  viz.:  I  direct  my  said 
executors  to  sell  all  and  singular  the  said  property, 
both  real  and  personal,  at  such  time,  in  such  manner, 
and  on  such  terms  and  for  such  prices,  as  is  in  their 
opinion  for  the  best  interest  of  my  estate,  and  to  con- 
vey the  titles  to  said  real  estate  by  deed,  and  from  the 
net  proceeds  of  said  sales,  belonging  to  said  estate, 
after  paying  to  my  wife  such  sums  as  in  their  opinion 
may  be  required  for  her  support,  to  divide  the  re- 
mainder equally  between  my  children,  share  and 
share  alike. 

"3rd.  And,  whereas  certain  real  property  which  I 
hold  is  of  such  a  character  that  it  may  be  considered 
by  my  said  executors  that  it  should  not  be  sold  im- 
mediately, the  same,  or  any  part  of  it,  may  be  held 
by  them,  in  their  discretion,  for  a  period  not  exceed- 
ing ten  years." 

16—15  WASH. 
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It  seems  to  us  that  this  will,  construed  'as  an 
entirety,  plainly  indicates  that  it  was  the  intention  of 
the  decedent  to  make  trustees  of  these  respondents, 
although  they  are  denominated  executors  by  the  will. 
All  that  the  devisor  probably  meant  was  that  these 
respondents  should  execute  the  trust,  for  the  duties 
which  he  imposed  upon  them  were  purely  and  simply 
the  duties  of  trustees.  This  is  set  out  in  the  second 
paragraph  of  the  will,  after  the  words:  "  I  give,  devise 
and  bequeath  to  my  said  executors  all  and  singular 
ray  property,  real  and  personal,  and  all  property 
standing  in  my  name  wheresoever  situated,"  by  the 
qualifying  words,  "  in  trusty  neverthelesSy  to  and  far  the 
following  uses  and  purposes.''  That  is,  notwithstand- 
ing the  devise  and  bequest  to  the  said  executors, 
nevertheless  said  devise  and  bequest  was  in  trust  for 
the  uses  and  purposes  specified.  Had  the  word 
*^  executors "  not  been  used  by  the  devisor  it  could 
not  have  been  contended  that  the  will  did  more  than 
to  appoint  the  respondents  trustees  of  the  estate. 

Again,  under  our  laws  an  executor  of  an  estate 
must  be  a  resident  of  the  state  in  which  the  estate  is 
situated,  and  this  will  especially  recites  that  one  of 
the  executors,  viz.,  Andrew  C.  Smith,  is  a  resident  of 
Rochester,  Minnesota.  Again,  the  will  itself  shows 
that  a  portion  of  the  property  of  the  estate,  and  which 
.  was  bequeathed  to  the  respondents,  was  property  not 
belonging  to  the  devisor  but  property  for  which  he 
was  a  trustee  and  therefore  property  for  which  he 
could  not  have  appointed  an  executor;  for  there  is  no 
case  which  goes  to  the  extent  of  holding  that  where 
the  decedent  was  himself  a  trustee  of  the  property 
devised,  either  his  executor  or  trustee,  by  whatever 
name  he  might  be  called,  or  the  property  so  held  in 
trust,  would  be  subject  to  the  jurisdiction  of  a  probate 
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court.  Altogether,  we  think  it  was  the  evident  in- 
tention of  the  devisor  to  constitute  the  respondents 
here  trustees  only  of  his  estate. 

This  wa6  the  view  taken  by  the  court  below  upon 
the  approval  of  the  report  of  the  respondents  hereto- 
fore mentioned,  and  the  order  of  the  court  was  : 

*'  And  it  further  appearing  that  the  said  Andrew  C. 
Smith  and  George  0.  Kelly,  as  devisees  and  trustees 
of  the  estate  of  said  decedent,  have  not  fully  closed 
the  trust  imposed  upon  them  by  said  will,  and  that 
their  duties  as  executors  in  connection  with  their  said 
office  as  trustees,  to  which  this  court  as  a  court  of 
probate  is  without  jurisdiction,  and  as  the  court  is  of 
the  opinion  that  all  of  said  matters  can  be  more  fairly 
and  equitably  adjusted  upon  their  final  report  and 
statement  of  their  account  as  such  trustees,  it  is 
ordered  that  all  said  matters  and  the  further  hearing 
hereof  be  continued  until  such  final  settlement  of  such 
trustees  shall  be  had,  including  their  compensation  as 
such  executors  and  all  such  allowances  as  may  seem 
upon  such  final  accounting  to  be  just  and  proper,  or 
shall  at  any  time  be  found  and  awarded  by  this  court 
sitting  in  equity,  with  leave  to  said  executors  at  any 
time  to  apply  for  such  further  order  or  orders  herein 
as  they  may  be  advised  are  proper  for  the  final  com- 
pletion of  their  duties." 

The  record  shows  that  an  action  in  equity  for  an 
accounting  has  been  commenced  in  this  case  and  is 
now  pending.  We  think  all  the  relief  which  appel- 
lants claim  can  be  properly  obtained  in  that  action  or 
in  some  other  action  brought  for  an  equitable  account- 
ing by  these  trustees,  and  that  the  demurrer  to  the 
petition  was  rightfully  sustained. 

HoYT,  C.  J.,  and  Anders  and  Gordon,  JJ.,  concur. 
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Coleman    McDonough,   Respondent,   v.   The   Great 
Northern  Railway  Company,  Appellant. 

PLEADING  —  AMENDMENT  DURING  TRIAL  —  EXCESSIVE  DAMAGES  —  REMIS- 
SION OF  EXCESS—  DUTY  OP  MASTER  TO  SERVANT —  FELLOW  SERVANTS 
—  EXCEPTIONS  TO  INSTRUCTIONS. 

It  is  withiD  the  discretion  of  the  court  to  permit  the  amendment 
of  a  complaint  by  plaintiff  after  the  close  of  his  testimony,  and  it  is 
not  an  abuse  of  such  discretion  when  the  amendment  is  not  of  such 
a  character  as  to  materially  change  the  cause  of  action,  nor  such  as 
to  occasion  surprise  or  place  opposing  counsel  at  a  disadvantage. 

Where  the  trial  court  finds  that  a  portion  of  the  damages  as- 
sessed by  the  jury  is  excessive,  it  is  not  required  to  grant  a  new 
trial,  but  may  properly  direct  a  remission  of  the  excessive  portion 
of  the  verdict. 

A  foreman  in  charge  of  railway  construction  work,  with  authority 
to  employ  and  discharge  workmen  and  direct  them  in  the  perform- 
ance of  their  work,  and  who  is  the  sole  representative  of  the  com- 
pany at  the  place  or  within  miles  thereof,  stands  in  the  position  of  a 
vice  principal,  although  it  may  be  the  duty  of  such  foreman  to  receive 
orders  from,  and  report  to,  the  roadmaster,  whose  headquarters  were 
at  a  considerable  distance  from  the  place  of  work. 

The  master  owes  a  positive  duty  to  an  employee,  not  only  to  pro- 
vide him  with  a  reasonably  safe  place  in  which  to  work,  so  far  as  the 
nature  of  the  work  undertaken  and  the  exigencies  of  the  case  will 
permit  the  same  to  be  made  reasonably  safe,  but  also  to  observe  such 
care  as  will  not  expose  the  employee  to  perils  and  dangers  which 
may  be  guarded  against  by  reasonable  care  and  diligence ;  and  where 
the  performance  of  this  positive  duty  is  by  the  master  entrusted  to 
another,  his  failure  to  perform  is  the  failure  of  the  master. 

Under  Laws  1898,  p.  112,  ^4,  providing  that  **  Exceptions  to  a 
charge  to  a  jury  .  .  .  may  be  taken  by  any  party  by  stating  to 
the  court  .  .  .  that  such  party  excepts  to  the  same,  specifying 
.  .  .  the  parts  of  the  charge  excepted  to,"  a  general  exception  to 
a  charge  of  the  court  setting  forth  four  distinct  elements  of  damage 
upon  which  plaintiff  might  recover,  if  he  made  out  his  case,  is  in- 
sufficient for  the  purpose  of  securing  a  review  on  appeal,  when  three 
of  the  elements  of  damage  discussed  by  the  court  are  manifestly  cor- 
rect, and  the  attention  of  the  court  was  not  directed  to  the  particular 
portion  of  the  charge  complained  of. 
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Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Wallace  Mount,  Judge.     AflBrmed. 

C.  Wellingttyiif  and  Jay  H.  Adams  (M,  D.  Orover,  and 
Will  H.  Thompson^  of  counsel),  for  appellant. 

In  the  absence  of  a  specific  allegation  that  defend- 
ants' negligence  caused  the  injury  complained  of,  the 
complaint  is  bad  on  demurrer,  unless  it  clearly  ap- 
pears from  the  complaint  that  the  servant,  whose 
negligence  is  charged  and  relied  on  for  a  recovery, 
stood  in  the  place  of  the  master  as  vice-principal,  or 
was  negligent  in  the  discharge  of  a  duty  owed  by  the 
master  to  his  employees.  Brazil,  etc.,  Coal  Co.  v.  Cain 
98  Ind.  282;  Indiana  Car  Co.  v.  Parker,  100  Ind.  181; 
Capper  v.  Louisville,  etc.,  Ry.  Co.,  103  Ind.  305;  Thomp- 
son V.  Chicago,  etc.,  Ry.  Co.,  18  Fed.  239;  Hoth  v.  Peters, 
55  Wis.  405. 

The  rule  requiring  the  master  to  provide  a  safe 
place  for  the  servant  does  not  apply  where  the  work 
of  the  servant  consists  in  making  a  dangerous  place 
safe,  or  in  constantly  changing  the  character  of  the 
place  for  safety,  as  the  work  progresses,  but  in  such 
cases  the  servant  assumes  the  risk  of  the  dangerous 
place  and  of  the  increase  of  danger  caused  by  the 
work.  City  of  Minneapolis  v.  Lundin,  58  Fed.  525; 
Finalyson  v.  Utica  Mining  &  Milling  Co.,  67  Fed.  507, 
and  authorities  cited. 

Where  it  is  found  that  the  damages  assessed  are,  in 
fact,  excessive,  there  should  be  a  new  trial  granted  as 
provided  by  statute.  In  the  case  at  bar,  one-third  of 
the  amount  of  the  verdict  the  court  required  to  be 
remitted,  and  to  that  extent  the  damages  assessed 
were  excessive,  and  were  the  result  of  passion  or 
prejudice  as  found  by  the  court  below.    And  where 
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such  is  the  finding,  the  rule  provided  by  statute 
should  be  imperative  and  a  new  trial  granted.  Atchi- 
son, etc.f  Ry.  Co.  v.  DweUe^  24  Pac.  500;  Steinbuchel  v, 
Wright,  23  Pac.  560;  Gulf,  etc.,  Ry.  Co.  v.  Coon,  7  S. 
W.  492;  Bell  v.  Morse,  29  Pac.  1086;  Nunnally  v.  Talia^ 
ferro,  18  S.  W.  149;  Missouri,  etc.,  Ry.  Co.  v.  Perry,  27 
S.  W.  496;  Brunswick  L.  &  W.  Co.  v.  Gale,  18  S.  E. 
11;  Unfried  v.  Baltimore  &  Ohio  R.  R.  Co.,  12  S. 
E.  512. 

It  was  error  for  the  court  to  instruct  the  jury  that, 
in  the  event  of  a  verdict  for  the  plaintiff,  he  would  be 
entitled  to  recover  such  a  sum  as  would  compensate 
him  for  any  loss  of  power  or  ability  to  earn  money  iu 
and  about  his  occupation  and  business,  for  such  a 
time  subsequent  to  the  period  of  six  months  after  the 
date  of  receiving  the  injury  as  the  same  will  probably 
continue,  when  the  allegation  of  the  complaint  was 
that  he  was  prevented  from  following  his  usual  avo- 
cation for  the  period  of  six  months,  and  it  is  not 
averred  that  after  the  expiration  of  such  time  his  in- 
jury was  of  such  a  nature  as  to  lessen  his  earning 
power  or  prevent  his  following  his  usual  avocation. 
Slaughter  v.  Metropolitan  St.  Ry.  Co.,  23  S.  W.  760; 
Coontz  V.  Missouri  Pacific  Ry.  Co.,  22  S.  W.  572;  Chi- 
cago, etc.,  Ry.  Co.  v.  Klauber,  9  111.  App.  613;  Staal  v. 
Grand  St.  &  N.  R.  Co.,  13  N.  E.  624;  Robinson  v. 
Marino,  3  Wash.  440  (28  Am.  St.  Rep.  50). 

Evidence  of  custom  not  competent  for  purpose  of 
showing  that  appellant  has  not  taken  usual  pre- 
cautions. Earl  V.  Crouch,  16  N.  Y.  Supp.  770;  Ilwaco 
Ry.  &  N.  Co.  V.  Hedrick,  1  Wash.  446  (22  Am.  St. 
Rep.  169). 

Chaves,  Wolf  &  Graves,  for  respondent : 
A  general  class  of  work  was  being  done  by  appel- 
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lant,  and  the  persons  whose  negligence  is  alleged  to 
have  caused  respondent's  injury  were  in  active  charge, 
not  only  having  the  right  to  direct  and  control  this 
entire  work,  but  to  employ  and  discharge  the  men 
engaged  thereon.  Therefore  these  foremen  were  not 
fellow  servants;  but  were  acting  in  the  stead  of  the 
appellant,  and  their  negligence  was  the  negligence  of 
the  master.  Louisville,  etc.,  Ry.  Co.  v.  Oraham,  24  N. 
E.  668;  Brabbits  v.  Chicago,  etc.,  Ry.  Co.,  38  Wis.  289; 
Sehultz  V.  Chicago,  etc.,  Ry.  Co.,  4  N.  W.  399. 

Can  it  be  said  that  the  foreman  was  a  fellow  servant 
of  respondent?  This  foreman  was  given  a  gang  of 
men  and  a  construction  train,  and  was  told  that  there 
was  certain  work  at  a  certain  place  to  do,  and  that  he 
was  to  go  and  do  it.  He  had  absolute  charge  of  the  work 
within  those  limits;  he  had  the  right  to  hire  and  dis- 
charge men;  to  direct  the  running  of  the  train;  to  put 
the  men  to  work  and  to  take  them  off,  and  to  assign  to 
each  and  every  man  his  daily  place  of  labor.  He  was 
no  more  the  fellow  servant  of  the  respondent  than  the 
roadmaster  was.  In  support  of  our  contention  we  cite 
a  few  of  the  leading  authorities.  Shearman  &  R., 
Negligence  (4th  ed.)  §§  223,  226,  227;  Anderson  v.  Ben^ 
nett,  16  Ore.  515  (8  Am.  St.  Rep.  311);  Railroad  Co.  v. 
Kearyf  3  Ohio  St.  211;  Lake  Shore,  etc.,  Ry.  Co,  v.  Span- 
gler,  8  N.  E.  467;  Palmer  v.  Railroad  Co.,  53  N.  W.  397; 
LytUe  V.  Railway  Co.,  47  N.  W.  571;  Brown  v.  Senneit, 
68  Gal.  229  (58  Am.  Rep.  8);  Taylor  v.  Railroad  Co.,  22 
N.  E.  876;  Nail  v.  Railway  Co.,  28  N.  E.  184;  Darrigan 
V.  Railroad  Co.,  52  Conn.  285  (52  Am.  Rep.  590);  Bald- 
win V.  St.  Louis,  etc.,  Ry.  Co.,  75  Iowa,  297  (9  Am. 
Rep.  479);  Hannibal,  etc.,  Ry.  Co.  v.  Fox,  3  Pac.  323; 
Con.  Coal  Co.  v.  Wombacher,  24  N.  E.  628;  Madden' s 
AdmW  V.  Railway  Co.,  28  W.  Va.  618  (57  Am.  Rep. 
695),  Cooper  v.  Railway  Co.,  24  W.  Va.  37 ;  Bloyd  v.  Rail- 
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way  Co.,  22  S.  W.  1089;  HaU  v.  St.  Joseph  Water  Co., 
48  Mo.  App.  356;  Stephens  v.  Railroad  Co.,  86  Mo.  221: 
Schroeder  v.  Railway  Co.,  18  S.  W.  1094;  Missouri  Pac. 
Ry.  Co.  V.  Williams,  12  S.  W.  836;  Mason  v.  Railroad 
Co.,  16  S.  E.  699;  Moon's  AdmW  v.  Railroad  Co.,  78  Va. 
745;  Denver,  etc.,  Ry.  Co.  v.  Driseoll,  12  Colo.  520  (13 
Am.  St.  Rep.  243);  Colorado  Midland  Ry.  Co.  v.  Nay* 
Ion,  30  Pac.  250;  Louisville,  etc.,  R.  R.  Co.  v.  Collins, 

2  Duv.  117  (87  Am.  Dec.  486);  Van  Amburg  v.  Rail- 
road Co.,  37  La.  An.  650  (55  Am.  Rep.  517);  Chicago, 
etc.,  Ry.  Co.  v.  Lundstrum,  20  N.  W.  200;  Burlington, 
etc.,  Ry.  Co.  v.  Crockett,  26  N.  W.  921;  Louisville,  etc., 
R.  R.  Co.  V.  Bowler,  9  Heisk,  866;  Railway  Co.  v.  Col- 
lins, 1  S.  W.  883;  Cleveland,  etc.,  Ry.,  Co.  v.  Brown,  6 
C.  C.  A.  145;  Reddon  v.  Union  Pacific  R.  R.  Co.,  15  Pac. 
264;  Boatwrightv.  Railroad  Co.,  25  S.  C.  128;  Augusta 
Factory  v.  Barnes,  72  Ga.  227;  Central  Railroad  v.  De- 
Bray,  71  Ga.  406;  Daub  v.  Northern  Pac.  R.  R.  Co.,  18 
Fed.  632;  Ryan  v.  Los  Angeles  L  &  C.  S.  Co.,  44  Pac. 
471. 

It  is  the  master's  duty  to  provide  a  safe  place  for 
his  employee  to  do  his  work,  and  to  see  that  it  is  kept 
in  a  suitably  safe  condition,  and  this  duty  he  cannot 
delegate  to  another  so  as  to  relieve  himself  from  lia- 
bility. B.  &  0.  R.  R.  V.  Baugh,  149  U.  S.  386;  Hough 
V.  Railway  Co.,  100  U.  S.  213;  Northern  Pac.  R.  R.  Co. 
V.  Herbert,  116  U.  S.  647;  Union  Pacific  R.  Co.  v.  Jarvi, 

3  C.  C.  A.  435;  Louisville,  etc.,  R.  R.  Co.  v.  Ward,  10 
C.  C.  A.  169;  Northern  Pac.  R.  R.  Co.  v.  CharUss,  2  C. 
C.  A.  380;  Cunningham  v.  Railway  Co.,  7  Pac.  795; 
Beeson  v.  Mining  Co.,  57  Cal.  20;  Mather  v.  Rillston, 
156  U.  S.  397;  Northwestern  Fuel  Co.  v.  Danielson,  6  C. 
C.  A.  636;  Thnhay  v.  Brooklyn  Lead  Mining  Co.,  11  Pac. 
615;  Burke  v.  Anderson,  69  Fed.  814;  Louisville,  etc., 
R.  R.  Co.  V.  Ward,  61  Fed.  927;  Union  Pac.  Ry.  Co.  v. 
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O'Brien,  16  Sup.  Ct.  618;  Elledge  v.  National  City,  etc., 
Ry,,  34  Pac.  720. 

It  is  within  the  discretion  of  the  trial  court  to  re- 
quire a  remission  of  a  portion  of  the  verdict  as  a  con- 
dition for  the  denial  of  a  new  trial.  Arkansas  Cattle 
Co.  v.  Mann,  130  U.  S.  73;  Northern  Pac,  R.  R.  Co.  v, 
Herbert,  116  U.  S.  646;  Southern  Pac.  Co.  v.  Tomlinson, 
33  Pac.  711.,  Davis  v.  SotUhem  Pac.  Co,,  32  Pac.  646; 
Collins  V.  Council  Bluffs,  35  Iowa,  433;  Lombard  v.  Chi- 
cago, etc.,  Ry.  Co.,  47  Iowa,  498;  Patten  v.  Chicago,  etc., 
Ry.  Co.,  32  Wis.  536;  Whitehead  v.  Kennedy,  69  N.  Y. 
469;  Doyle  v.  Dixon,  97  Mass.  208  (98  Am.  Dec.  84); 
Marsh  V.  Union  Pac.  Riy.  Co.,  6  Am.  &  Eng.  R.  R.  Cases, 
359;  Little  Rock,  etc.,  Ry.  Co.  v.  Barker,  19  Am.  <fe  Eng. 
R.  R.  Cases,  201;  Zion  v.  Southern  Pac.  Co.,  67  Fed. 
500;  Reddon  v.  Union  Pac.  Ry.  Co.,  15  Pac.  267. 

Evidence  of  general  custom  is  always  competent  as 
going  to  the  question  of  ordinary  care  in  furnishing 
the  employee  safe  appliances  and  a  safe  place  of  work. 
Flynt  Bldg.  &  Const  Co.  v.  Brown,  67  Fed.  68;  Doyle 
V.  St.  Paul,  etc.,  Ry.  Co.,  41  Am.  &  Eng.  R.  R.  Cases, 
378;  Kolsti  v.  Railway  Co.,  19  N.  W.  655;  Kelly  v.  RaiU 
way  Co.,  9  N.  W.  588;  Lafflin  v.  Railroad  Co.,  12  N.  E. 
599;  Loftus  v.  Ferry  Co.,  84  N.  Y.  455  (38  Am.  Rep. 
633);  Martin  v.  Railway  Co.,  29  Pac.  645;  Murphy  v. 
Qreeley,  15  N.  E.  655;  Penn^sylvania  Co.  v.  Hankey,  93 
111.  580. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — The  appellant  is  a  railway  corporation 
owning  and  operating  a  line  of  railway  in  this  state. 
The  respondent  brought  this  action  in  the  superior 
court  of  Spokane  County  to  recover  damages  for  an 
injury  to  his  person,  which  damages  he  alleges  were 
sustained  by  reason  of  appellant's  negligence.     The 
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complaint  among  other  things,  alleges  that  in  the 
month  of  January,  1893,  the  appellant  company  was 
engaged  in  blasting  rock  near  its  track  and  transport- 
ing the  same  on  flat  cars  to  Mason  Creek,  a  distance 
of  about  three  miles,  to  'be  used  in  riprapping;  that 
one  Nolan  was  at  said  time  and  place  in  control  and 
charge  of  said  work  and  of  the  men  engaged  thereon, 
including  the  plaintiff,  and  that  one  Ryan  was  also 
foreman  and  as  such  had  direction  of  said  work  in 
connection  with  Nolan;  that  on  the  8th  day  of  said 
month,  while  plaintiff  was  engaged  drilling  a  hole  into 
a  certain  large  rock  lying  by  the  side  of  said  railway, 
'*  the  said  rock  was  exploded  by  reason  of  the  concealed* 
load  of  giant  powder  therein.  .  .  .  That  said  No- 
lan at  all  times  after  said  charge  of  powder  was 
placed  in  said  rock  well  knew  that  said  charge  of 
powder  was  concealed  therein,  and  negligently  and 
carelessly  permitted  same  to  remain  therein,  and 
without  giving  notice  thereof  and  negligently  and 
carelessly  permitted  plaintiff  to  drill  the  said  hole 
therein,  well  knowing  the  danger  incident  thereto. 
That  at  the  time  of  drilling  said  hole  and  at  all  the 
times  before  and  up  to  the  time  of  receiving  injury 
herinafter  mentioned,  plaintiff  was  ignorant  that 
said  powder  or  other  explosive  was  concealed  in 
said  rock  and  wholly  ignorant  that  there  was  any 
danger  in  and  about  doing  said  work."  As  the 
result  of  said  explosion  plaintiff  sustained  severe 
bruises  and  wounds  in  and  about  the  face,  head,  neck 
and  left  eye,  as  a  result  of  which  he  was  obliged  to 
have  his  eye  removed.  Continuing  the  complaint 
alleges: 

"  That  said  injuries  to  plaintiff. have  continued  ever 
since  the  time  of  receiving  said  hurts  to  the  present 
time,  and  are  permanent  and  will  continue  for  the 
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whole  of  his  natural  life.  That  by  the  reason  of  the 
loss  of  said  eye  plaintiff  is  deformed  and  his  face  has 
become  and  is  ugly  and  repulsive,  and  will  so  continue 
for  the  whole  period  of  his  natural  life.  That  by  rea- 
son of  said  injury  plaintiff  was  prevented  for  a  period 
of  six  months  from  following  his  ordinary  avocation 
and  business.  That  plaintiff's  business  was  at  the 
time  of  such  injury  and  for  a  long  time  before  had 
been  and  yet  is  that  of  a  common  laborer,  and  that  he 
was  used  to  earn  in  and  about  his  said  business  two 
dollars  per  day,  and  that  by  reason  of  his  injuries  and 
loss  of  time  for  said  period  of  six  months  has  been 
damaged  in  the  sum  of  four  hundred  dollars.  That 
in  consequence  of  said  injuries  plaintiff  has  suffered 
great  pain  and  anguish,  and  will  suffer  great  pain  and 
anguish  for  the  whole  of  his  natural  life.  That  by 
reason  of  the  premises  plaintiff  has  been  damaged  in 
the  sum  of  forty  thousand  dollars." 

The  court  overruled  a  demurrer  to  the  complaint 
and  appellant  answered  denying  all  the  material  alle- 
gations of  the  complaint  and  alleging  affirmatively 
that  whatever  injury  respondent  sustained  was  sus- 
tained by  reason  of  his  own  want  of  care  and  resulted 
from  one  of  the  risks  of  the  employment  which  he 
voluntarily  assumed.  The  trial  resulted  in  a  verdict 
in  favor  of  respondent  in  the  sum  of  $7,500.  Upon 
motion  for  a  new  trial  the  lower  court  found  that  said 
verdict  was  excessive  to  the  extent  of  $2,500,  and  or- 
dered that  that  amount  of  the  verdict  should  be  remitted 
by  respondent,  and  respondent  having  consented 
thereto,  judgment  was  entered  against  appellant  for  the 
sum  of  $5,000,  from  which  it  has  appealed. 

From  the  evidence  it  appears  that  the  respondent 
was  one  of  a  gang  of  laborers  comprising  some  sixty 
or  more,  all  of  whom  were  under  the  control  of  one 
Nolan  who  had  absolute  charge  of  this  particular  work, 
with  authority  to  hire  and  discharge  laborers  and  di- 
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rect  when  and  where  they  should  work  and  what  labor 
they  should  perform.  He  also  had  a  construction 
train  under  his  charge  and  control  for  the  purpose  of 
transporting  the  rock  from  the  place  where  it  was  taken 
out  to  the  point  on  said  creek  where  it  was  to  be  used. 
Plaintiff  was  a  common  laborer  and  had  been  in  the 
employ  of  the  appellant  for  about  two  months  prior 
to  the  injury,  but  had  been  working  at  the  place  where 
the  accident  occurred  for  about  two  weeks  only.  More 
or  less  blasting  was  done  in  breaking  up  and  remov- 
ing the  rock.  It  seems  that  the  usual  method 
pursued  was  to  load  a  number  of  blasts  or  charges, 
then  retire  the  men  to  a  place  of  safety  and  fire  the 
blasts;  that  a  set  of  blasts  was  so  fired  on  the  after- 
noon of  the  7th  of  January,  1893.  The  evidence  clearly 
shows  that  at  that  time  the  respondent  was  not  at  the 
quarry  or  place  where  the  blasts  were  fired,  but  was 
engaged  in  unloading  rock  from  the  cars  at  the  creek 
some  three  or  four  miles  distant;  that  on  the  follow- 
ing day  he  was  at  work  in  the  quarry  and,  as  we  think 
the  evidence  sufficiently  showed,  was  engaged  in  per- 
forming such  labor  as  was  required  of  him,  and  while 
assisting  in  the  drilling  of  a  hole  in  a  rock  (the  re- 
spondent holding  the  drill  while  another  workman 
used  the  hammer),  an  explosion  occurred,  resulting 
in  the  injuries  to  the  respondent  hereinbefore  referred 
to.  The  evidence  shows  that  the  rock  which  respond- 
ent was  engaged  in  drilling  at  the  time  of  the  explo- 
sion had  the  appearance  of  having  come  down  the 
hill-side  to  the  place  at  which  it  was  lying  when  the 
work  of  drilling  began;  that  it  was  partially  covered 
with  dirt  and  snow,  and  there  was  nothing  "  to  indi- 
cate any  appearance  of  a  blast  being  in  there." 

John  McDonough,  a  witness  for  the  plaintiff,  testi- 
fied that  on  the  day  before  the  accident  occurred  and 
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just  after  a  set  of  blasts  had  been  fired  and  the  men 
had  returned  to  the  quarry,  he  saw  Nolan  (the  fore- 
n^an)  walk  up  to  the  rock  in  question  and  take  hold  of 
the  fuse  and  "  pulled  it  up  and  threw  it  over  his  shoul- 
der." 

"  Q^e8tion:  What  rock  was  it  he  pulled  the  fuse  out 
of?  Answer:  The  one  next  the  track,  the  one  the  men 
was  drilling  when  he  was  blowed  up." 

"Q.  This  was  about  four  o'clock  the  day  before  he 
g(Jt  hurt?     A.  Yes,  sir,  on  the  7th." 

On  cross-examination  he  further  testified: 

"Q.  You  know  you  saw  him  (Nolan)  right  there? 
A.  Yes.  sir." 

"Q.  Walk  and  pick  up  the  fuse?     A.  Yes,  sir." 

"  Q.  And  pulled  it  out  of  the  rock  and  threw  it  over 
his  shoulder  ?     A.  Yes,  sir." 

Numerous  errors  have  been  assigned  in  the  able 
brief  of  appellant's  counsel,  but  those  mainly  urged 
and  the  only  ones  which  we  think  are  of  suflBcient  im- 
portance to  require  special  mention  are  as  follows: 

1.  It  is  urged  that  the  court  erred  in  permitting  the 
respondent,  after  the  close  of  his  testimonj%  to  file  an 
amended  complaint.  We  do  not  think  that  the  amend- 
ment was  of  such  a  character  as  to  materially  change 
the  cause  of  action,  or  such  as  to  occasion  surprise  or 
place  opposing  counsel  at  a  disadvantage,  and  the  rul- 
ing of  the  lower  court  in  this  respect  falls  within  the 
holding  of  this  court  in  Hulbert  v.  Brackettj  8  Wash. 
438  (36  Pac.  264). 

2.  It  is  urged  that  the  lower  court  having  found  that 
a  portion  of  the  damages  assessed  by  the  jury  was  in 
fact  excessive,  should  have  granted  a  new  trial  and 
not  have  directed  a  remission  of  a  portion  of  the  ver- 
dict. But  this  court  has  in  numerous  cases  sanctioned 
the  course  pursued  by  the  trial  court.  Winter  v. 
Shoudy,  9  Wash.  52  (36  Pac.  1049);  Kohler  v.  Fairha^ 
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veny  etc.,  Ry.  Co.,  8  Wash.  452  (36  Pac.  253,  681);  Rig- 
ney  v.  Tacoma  Light  &  Water  Co.,  9  Wash.  245  (37  Pac. 
297). 

3.  The  following  instructions  were  requested  by  the 
appellant,  and  the  refusal  of  the  court  to  give  them  to 
the  jury  was  excepted  to: 

"  1.  If  you  should  find  from  the  evidence  that  the  in- 
juries sustained  by  the  plaintiff,  if  any  such  he  did  sus- 
tain, were  received  by  him  through  the  omission  of 
the  foreman  Nolan  to  notify  the  plaintifif  of  the  exist- 
ence of  an  unexploded  blast  on  the  rock  whereon  the 
plaintifif  was  working,  then  I  instruct  you  that  such 
omission  on  the  part  of  Nolan  was  the  act  of  a  fellow- 
servant  and  the  plaintiff  is  not  entitled  to  recover." 

"3.  If  you  find  from  the  evidence  that  William 
Nolan  had  charge  and  control  of  the  plaintifiTand  his 
co-laborers  at  the  time  of  the  happening  of  the  injury 
to  the  plaintiff,  and  had  the  power  to  employ  and  dis- 
charge such  laborers,  and  with  authority  to  direct  such 
laborers  in  the  performance  of  their  work,  yet  if  you 
should  further  find  that  said  Nolan  was  under  the  con- 
trol, supervision  and  oversight  of  the  roadmaster,  or 
assistant  roadmaster  of  the  defendant,  and  that  the 
work  being  done  by  the  said  Nolan  and  his  gang  of 
laborers  was  under  the  control,  supervision  and  over- 
sight of  such  roadmaster  or  assistant  roadmaster,  then 
I  instruct  you  that  in  the  matter  of  the  details  of  the 
work  being  done  by  Nolan  and  his  gang  of  laborers 
Nolan  was  a  fellow-servant  with  the  plaintiff  and  for 
the  omission  of  the  said  Nolan  in  removing  the  unex- 
ploded blast  or  for  his  omission  to  notify  the  plaintiff 
of  the  particular  danger  which  resulted  in  the  injuries 
complained  of,  the  defendant  is  not  liable  because 
such  act  or  omission  is  the  act  of  a  fellow-servant  of 
the  plaintiff  and  for  whose  negligence  the  defendant 
is  not  chargeable,  and  you  should  find  for  the  defend- 
ant." 

Upon  the  question  whether  Nolan  was  the  fellow- 
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servant  of  ^plaintiff  and  appellant  liable  for  his  negli- 
gence, the  court  charged  as  follows: 

"  If  the  said  foreman  was  a  fellow-servant  with  the 
plaintiff,  then  he  cannot  recover  for  any  negligence  of 
the  said  foreman.  A  fellow  servant  of  the  plaintiff  in 
law  is  one  working  with  him  in  the  same  common 
employment  and  for  the  same  master,  no  difference  in 
the  position,  wages  and  station  of  the  two  servants 
claimed  to  be  fellow  servants  can  affect  this  relation. 
So  long  as  they  are  both  working  for  a  common  mas- 
ter about  a  common  business  they  are  fellow  servants, 
and  one  may  not  recover  against  the  common  master 
for  an  injury  received  from  the  negligence  of  the  other. 
But  if  one  servant  is  placed  in  the  position  of  control, 
authority  and  direction  over  the  whole  work  of  the 
master,  or  over  some  general,  separate  or  distinct 
branch  thereof,  and  is  empowered  by  the  master  to  ex- 
ercise the  master's  authority,  control  and  direction 
over  said  work  and  over  the  other  servants  engaged  in 
and  about  said  work,  and  is  vested  with  authority  to 
direct  where,  when,  how  and  in  what  manner  such 
work  shall  be  done  and  such  other  servants  shall  do 
said  work,  then  such  controlling  employee  is  not  a  fel- 
low servant  with  one  working  under  him  and  thus 
subject  to  his  direction  and  control.  Such  directing 
servant  becomes  for  such  work  and  towards  such  ser- 
vants the  vice  principal  of  the  master." 

It  is  urged  that  the  giving  of  the  instruction  above 
set  out  and  the  failure  to  give  those  requested  by  ap- 
pellant upon  the  subject  constitute  reversible  error. 
An  examination  discloses  a  very  great  want  of  har- 
mony among  the  authorities  upon  this  subject,  and 
we  will  not  enter  upon  an  extended  analysis  of  them. 
This  court  in  Zintek  v.  Stimson  Mill  Co,,  6  Wash.  178 
(32  Pac.  997),  held  that, 

"  A  yard  boss  of  a  lumber  yard  who  has  entire  con- 
trol of  the  yard  with  power  to  hire  and  discharge 
workmen,  and  to  employ  them  under  his  orders,  is  a 
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vice  principal,  and  not  a  fellow  servant  of  the  men 
who  work  under  his  control  and  superintendence." 

And  upon  a  second  appeal  in  the  same  case,  in  9 
Wash.  395  (37  Pac.  340),  this  proposition  was  reaf- 
firmed. It  is  true,  as  urged  by  appellant,  that  Nolan 
was  under  the  direction  of  the  roadmaster  of  that  di- 
vision of  the  road  upon  which  plaintiff  was  employed 
at  the  time  of  the  accident.  The  headquarters  of  the 
said  division  were  at  the  city  of  Spokane,  a  consider- 
able distance  from  the  place  of  the  accident.  It  was 
the  duty  of  Nolan 'to  receive  orders  from  the  road- 
master,  to  whom  he  was  also  required  to  report;  but 
it  is  also  true,  as  already  noticed,  that  Nolan  had  charge 
and  control  of  the  workmen  at  the  place  where  this 
injury  occurred,  with  authority  to  direct  them  in  the 
performance  of  their  work,  and  that  he  was  the  sole 
representative  of  the  company  at  that  place  or  within 
miles  thereof.  Not  only  did  he  have  the  right  to  di- 
rect them  when  and  where  they  should  pe'rform  ser- 
vices, but  he  had  authority  to  discharge  them  and 
employ  others.  He  also  had  control  of  the  train  em- 
ployed in  moving  the  rock.  In  the  case  of  Chicago^ 
etc.,  Ry.  Co.  v.  Ross,  112  U.  S.  377  (5  Sup.  Ct.  184, 
192),  that  court  held  that: 

"A  conductor  of  a  railroad  train,  who  has  the  right 
to  command  the  movements  of  the  train  and  to  con- 
trol the  persons  employed  upon  it,  represents  the 
company  while  performing  those  duties,  and  does  not 
bear  the  relation  of  fellow-servant  to  the  engineer  and 
other  employees  of  the  corporation  on  the  train." 

The  court  say: 

"  He  is  in  fact,  and  should  be  treated  as,  the  per- 
sonal representative  of  the  corporation,  for  whose  neg- 
ligence it  is  responsible  to  subordinate  servantos.     . 
.     .     If  such  a  conductor  does  not  represent  the  company y 
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then  the  train  is  operated  without  any  representative  of  its 
otvnerJ' 

We  think  that  the  principle  there  declared  is  appli- 
cable to  the  facts  under  consideration  in  this  case. 
Here  was  a  large  and  important  piece  of  work  under- 
taken by  the  appellant,  requiring  for  its  discharge  the 
employment  of  a  great  number  of  men,  considerable 
machinery  and  dangerous  explosives.  The  managing 
officer  or  officers  of  the  appellant  had  invested  Nolan 
with  full  power  to  carry  out  the  work  and  control  the 
employees  under  him,  and  we  think  that  in  the  dis- 
cbarge of  these  duties  he  became  the  representative  of 
the  company. 

In  Brabbits  v.  Chicago  &  K  W.  Ry.  Co.,  38  Wis.  289, 
the  court  say: 

"  The  functions  of  a  railway  company  must  be  per- 
formed by  numerous  servants  or  employees,  and 
among  these  there  must  necessarily  be  a  gradation  of 
authority,  arranged  with  reference  to  the  business  of 
the  company." 

We  think  that  in  reason  and  upon  the  authority  of 
the  better  considered  cases,  it  must  be  held  that  it  is 
a  positive  duty  which  the  master  owes  to  an  employee 
not  only  to  provide  him  with  a  reasonably  safe  place 
in  which  to  work — so  far  as  the  nature  of  the  work 
undertaken  and  the  exigencies  of  the  case  will  permit 
the  same  to  be  made  reasonably  safe — but  also  to 
observe  such  care  as  will  not  expose  the  employee  to 
perils  and  dangers  which  may  be  guarded  against  by 
reasonable  care  and  diligence;  and  where  the  per- 
formance of  this  positive  duty  is  by  the  master  en- 
trusted to  another,  his  failure  to  perform  is  the  failure 
of  the  master.  The  discharge  of  this  duty  was  in  the 
case  at  bar  entrusted  by  appellant  to  its  foreman, 
Nolan.     He   was   the    superintending   officer   at  the 
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place  where  the  work  was  being  performed,  with  full 
power  and  control  over  the  plaintiff  and  all  others 
connected  in  the  active  discharge  of  the  work.  Un- 
der the  circumstances  we  think  it  follows  that  his 
negligence  was  the  negligence  of  the  company. 

In  B.  &  0.  Ry.  Co.  v.  Baugh,  149  U.  S.  386  (13  Sup. 
Ct.  914,  921),  the  court  say: 

'^  Again,  a  master  employing  a  servant  impliedly 
engages  with  him  that  the  place  in  which  he  is  to 
work  and  the  tools  or  machinery  with  which  he  is  to 
work,  or  by  which  he  is  to  be  surrounded,  shall  be 
reasonably  safe.  It  is  the  master  who  is  to  provide 
the  place  and  the  tools  and  the  machinery,  and  when 
he  employs  one  to  enter  into  his  service  he  impliedly 
says  to  him  that  there  is  no  other  danger  in  the  place, 
the  tools  and  the  machinery,  than  such  as  is  obvious 
and  necessary.  Of  course,  some  places  of  work  and 
some  kinds  of  machinery  are  more  dangerous  than 
others,  but  that  is  something  which  inheres  in  the 
thing  itself,  which  is  a  matter  of  necessity,  and  cannot 
be  obviated.  But  within  such  limits  the  master  who 
provides  the  place,  the  tools,  and  the  machinery  owes 
a  positive,  duty  to  his  employee  in  respect  thereto. 
That  positive  duty  does  not  go  to  the  extent  of  a  guar- 
antee of  safety,  but  it  does  require  that  reasonable  pre- 
cautions  be  taken  to  secure  safety,  and  it  matters  not  to 
the  employee  by  whom  that  safety  is  secured,  or  the 
reasonable  precautions  therefor  taken.  He  has  a 
right  to  look  to  the  master  for  the  discharge  of  that 
duty,  and  if  the  master,  instead  of  discharging  it  hifn- 
self,  sees  fit  to  have  it  attended  to  by  others,  that  does  not 
change  the  measure  of  obligation  to  the  employee,  or  the 
latter's  right  to  insist  that  reasonable  precaution  shall 
be  taken  to  secure  safety  in  these  respects." 

4.  Appellant  excepted  to  the  giving  of  the  following 
instructions: 

"  15.  If  you  should  find  for  the  plaintiff  under  the 
instructions  of  the  court,  you  will  then  proceed  to 
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assess  his  damages,  and  in  respect  thereto  I  instruct 
you  that  plaintiff  is  entitled  to  recover,  if  at  all,  for 
all  time  which  he  may  have  lost  for  the  period  of  six 
months  after  receiving  such  injury  as  a  direct  conse- 
quence of  said  injury  as  the  same  may  appear  by  the 
evidence  to  be  fairly  and  reasonably  worth,  not  ex- 
ceeding, however,  the  sum  of  $400.  He  is  also  en- 
titled to  recover,  if  you  find  for  him,  for  any  and  all 
pain  and  suffering  which  he  may  have  endured  up  to 
the  present  time  in  consequence  of  such  injury.  In 
estimating  pain  and  suffering  the  law  fixes  no  exact 
measure  of  damages,  it  is  left  to  the  sound  judgment 
of  the  jury  to  determine  what  will  compensate  there- 
for. The  jury  should  not  be  governed  by  passion  or 
prejudice  or  by  whim  and  fancy  in  fixing  an  amount 
therefor,  but  should  exercise  a  sound,  reasonable  and 
prudent  judgment  thereon.  The  plaintiff  is  also  en- 
titled to  recover  in  this  action,  if  you  find  for  him, 
fair  and  reasonable  compensation  for  any  deformity 
resulting  to  him  as  a  consequence  direct  and  proxi- 
mate of  his  injury,  if  any.  And  in  determining  what 
amount  he  should  recover  therefor,  the  jury  may  con- 
sider all  the  facts  and  circumstances  in  the  case,  and 
whether  such  injury  is  or  will  be  permanent,  and  if 
not  permanent  how  long  it  will  continue.  And  plain- 
tiff is  also  entitled  to  recover,  if  you  find  for  him, 
such  a  sum  as  will  fairly  and  reasonably  compensate 
him  for  any  loss  of  power  or  ability  to  earn  money  in 
and  about  his  occupation  and  business  for  such  a  time 
subsequent  to  the  period  of  six  months  after  the  date 
of  receiving  any  injury  which  he  may  have  received 
as  the  same  will  probably  continue.  The  limit  of 
plaintiff's  recovery  in  any  event  is  $40,000." 

The  objection  urged  in  the  brief,  as  well  as  in  the 
oral  argument,  goes  only  to  the  latter  part  of  the  in- 
struction, and  it  is  insisted  that  under  the  allegations 
of  the  complaint  plaintiff  is  not  entitled  to  recover 
anything  by  reason  of  his  earning  ability  being  im- 
paired as  a  result  of  the  accident,  and  that  inasmuch 
as  the  complaint  avers  that  the  respondent  was  pre- 
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vented  from  following  bis  usual  business  for  tbe  period 
of  six  months  by  reason  of  the  injury  sustained  and  in 
consequence  thereof  was  damaged  in  the  sum  of  $400, 
that  "  it  must  be  presumed  that  the  earning  power  of 
the  respondent  had  been  restored  at  the  expiration  of 
the  period  of  six  months."  We  do  not  think  that  ap- 
pellant is  entitled  to  urge  this  objection.  The  ex- 
ception to  the  charge  below  was:  "Because  the  same 
does  not  properly  state  the  measure  of  plaintifPs  dam- 
ages or  recovery  under  the  allegations  of  the  com- 
plaint." The  exception  as  taken  goes  to  the  entire 
instruction  above  set  out.  It  is  manifest  that  the 
greater  portion  of  the  instruction  is  unobjectionable 
and  it  is  not  complained  of.  It  correctly  stated  the 
measure  of  plaintiffs  recovery  upon  the  question  of 
plaintiff's  loss  of  time  for  the  period  of  six  months 
after  receiving  the  injury.  It  also  laid  down  the 
proper  rule  for  the  assessment  of  damages  by  reason 
of  pain  and  suffering  which  plaintiff  may  have  en- 
dured. It  also  correctly  informed  the  jury  as  to  what 
compensation  might  be  allowed  to  him  because  of  any 
deformity  resulting  to  him  in  consequence  of  the  in- 
jury. In  other  words,  there  were  four  distinct  phases 
of  the  case  relating  to  the  measure  of  plaintiff's  re- 
covery which  are  covered  by  the  instruction,  and  we 
think  it  was  the  duty  of  appellant  to  indicate  by  its 
exception  the  particular  portion  of  the  instruction  of 
which  it  complained. 

Sec.  4  of  the  act  of  March  8,  1893,  (Laws  1893, 
p.  112),  provides  :  *•  Exceptions  to  a  charge  to  a  jury 
.  .  .  may  be  taken  by  any  party  by  stating  to  the 
court  .  .  .  that  such  party  excepts  to  the  same, 
specifying  by  numbers  of  paragraphs  or  otherwise  the 
parts  of  the  charge  excepted  to."  It  is  the  general 
rule  that  "  exceptions  to  be  of  any  avail  must  present 
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distinctly  and  specifically  the  ruling  objected  to." 
Insurance  Co.  v.  Sea,  21  Wall.  158. 

And  this,  wa  think,  ;s  as  applicable  to  exceptions  to 
a  charge  as  to  any  other  ruling.  The  exception  in 
the  form  here  taken  was  not  calculated  to  direct  the 
attention  of  the  court  to  the  particular  portion  of  the 
charge  complained  of  and  it  does  not  * 'specify  the 
part  of  the  charge  excepted  to  "  within  the  meaning 
of  §  4,  supra.  See,  also  Meeker  v.  Oardella,  1  Wash. 
129  (23  Pac.  837);  Mating  v.  Crummey,  5  Wash.  222 
(31  Pac.  600). 

No  reversible  error  appearing  of  record,  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Anders,  Scott  and  Dunbar,  JJ.,  concur. 


[No  2203.    Decided  September  23, 1896.1 

E.  C.  Million,  Respondent,  v.  M.  C.  Soule,  Appellant' 

XUNiaPAL  COBPOBATION  —  POWBB   TO   DISCOUNT   ITS   WABBANT8. 

A  mnnidpal  corporation  cannot  enter  into  a  contract  to  discount 
its  own  warrants,  and,  in  pursuance  thereof,  deliver  in  payment  of 
the  purchase  price  of  land,  warrants  whose  face  value  is  in  a  larger 
^m  than  the  purchase  price  agreed  upon. 

Appeal  from  Superior  Court,  Skagit  County. —  Hon. 
Henry  McBride,  Judge.     AflBrmed. 

Kerr  &  McCord,  for  appellant. 
Million  &  Houser,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  action  was  brought  to  restrain  the 
treasurer  of  Mount  Vernon  from  paying  certain  war- 
rants on   the   general   fund,  held   by   the  defendant 
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Soule.  A  decree  was  rendered  in  favor  of  plaintiff, 
and  Soule  has  appealed. 

It  appeared  that  one  Jackson. was  the  owner  of  some 
real  estate  which  the  town  desired  to  purchase;  that 
Jackson's  price  therefor  was  $2,000;  that  the  town  did 
not  have  the  money  and  that  its  warrants  were  at  a 
discount.  A  deed  of  the  real  estate,  to  the  town,  was 
made  by  Jackson  and  deposited  in  the  First  National 
Bank  of  Mount  Vernon  to  be  delivered  upon  receipt 
of  $2,000  in  money.  One  Moody,  the  cashier  of  the 
bank  and  agent  of  the  appellant,  agreed  with  the  town 
authorities  to  pay  said  sum  of  $2,000  in  consideration 
of  the  receipt  of  $2,300  in  town  warrants,  and  the  same 
were  issued  accordingly,  payment  made  and  the  deed 
delivered. 

There  is  no  substantial  dispute  as  to  these  matters, 
but  appellant  contends  that  the  effect  of  the  proceed- 
ings upon  the  part  of  the  town  was  an  agreement  to 
give  $2,300  in  warrants  for  the  real  estate,  and  that 
the  town  could  do  this.  We  cannot  agree  therewith. 
The  price  for  the  real  estate  was  $2,000,  and  by  virtue 
of  the  agreement  the  town  issued  $2,300. in  warrants 
for  that  sum. 

We  held  in  Amott  v.  Spokane,  6  Wash.  442  (33  PaC. 
1063),  that  a  town  could  not  discount  its  warranto 
It  is  true  there  was  a  direct  contract  to  that  effect  in 
that  case,  but  if  it  could  not  be  accomplished  directly, 
it  certainly  should  not  be  permitted  by  a  subterfuge, 
and  that  is  substantially  what  the  transaction  would 
be  from  appellant's  standpoint,  it  being  conceded 
that  the  price  for  the  property  was  only  $2,000. 

The  action  of  the  court  in  restraining  the  payment 
of  the  $300  is  affirmed. 

HoYT,  C.  J.,  and  Anders,  Dunbar  and  Gordon,  JJ., 
concur. 
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[No.  2313.    Decided  September  23, 1806.] 

The  State  op  Washington,  on  the  Relation  of  Commer- 
eial  Electric  Light  and  Power  Company^  v.  John  C. 
Stallcup,  Judge  of  the  Superior  Court  of  Pierce 
County. 

ORDEB  GRANTING  INJUNCTION  —  BFFECT  OF   APPEAL. 

An  order  granting  a  temporary  injanction  cannot  be  suspended 
by  an  appeal  therefrom,  as  the  statutory  provisions  authorizing  the 
filing  of  a  supersedeas  bond  (Laws  1893,  p.  119,  $§  6, 7}  have  no  appli- 
cation to  orders  granting  injunctive  relief. 

Original  Application  for  Mandamus. 

Stiles  &  Stevens,  for  petitioner. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — An  action  was  commenced  by  the  city 
of  Tacoma  against  the  Commercial  Electric  Light  and 
Power  Company,  defendant  (relator  herein),  to  obtain 
a  perpetual  injunction  restraining  and  enjoining  said 
light  and  power  company  from  stringing  electric  wires 
on  the  streets  of  the  plaintiff  city.  Upon  hearing  had 
the  court  issued  a  temporary  injunction  restraining 
the  defendant  therein  from  doing  the  acts  threatened 
pending  the  litigation,  and  requiring  the  city  to  enter 
into  a  bond  in  the  sum  of  $5,000,  conditioned  to  pay 
any  damages  defendant  might  sustain  by  reason  of 
the  temporary  injunction.  Thereupon  defendant  (re- 
lator  herein)  gave  notice  of  appeal  to  this  court  from 
the  order  granting  the  temporary  injunction,  and 
also  filed  its  cost  bond  upon  appeal.  Thereafter  the 
defendant  light  and  power  company  moved  the 
respondent,  as  judge  of  the  superior  court  in  which 
said  action  was  pending,  to  fix  the  amount  of  bond  for 
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a  stay  of  proceedings  pending  the  appeal.  The  court 
denied  the  motion  and  refused  to  fix  the  amount  of 
such  bond  in  so  far  as  it  might  ''suspend  the  oper- 
ation of  the  temporary  injunction." 

This  is  a  proceeding  for  a  writ  of  mandate  directed 
to  the  respondent  as  judge,  requiring  him  to  forthwith 
fix  the  amount  of  said  bond.  A  single  question  is 
presented,  viz.:  Is  a  temporary  injunction  operative 
during  the  pendency  of  an  appeal  from  the  order 
granting  it?  Upon  behalf  of  the  respondent  it  is  in- 
sisted that  the  appeal  was  perfected  by  the  giving  of 
the  cost  bond;  that  "  there  are  no  proceedings  on  such 
order  [an  order  granting  a  temporary  injunction]  and 
no  process  can.issue  thereon,  and  that  there  is  nothing 
to  be  stayed."  The  general  rule  is  thus  stated  in  §  391 
of  Elliott's  Appellate  Procedure; 

"  Where  a  decree  specifically  forbids  a  party  from 
doing  a  designated  act  he  cannot  by  obtaining  a  super- 
sedeas acquire  a  right  to  do  the  forbidden  act.  Thus, 
a  supersedeas  confers  no  right  to  do  an  act  prohibited 
by  a  decree  awarding  an  injunction  forbidding  the 
act.  It  is  obvious  that  to  assign  to  a  supersedeas  such 
force  as  would  make  it  so  operate  as  to  give  a  party 
power  to  do  what  the  decree  prohibits  would  make  it 
a  remedy  creating  affirmative  rights  of  a  positive 
nature  rather  than  a  preventive  order  or  writ.  This 
•would  be  to  completely  transform  one  remedy  into 
another  of  an  essentially  difierent  class.  To  adjudge 
that  a  supersedeas  can  create  a  positive  and  affirm- 
ative right  would  be,  in  effect,  to  annul  the  decree  of 
the  lower  court  before  a  hearing  upon  the  merits  is 
had,  and  this  the  policy  of  the  law  prohibits.  The 
principles  declared  in  analogous  cases  forbid  that  the 
merits  of  an  appeal  should  be  determined  upon  a  pre- 
liminary application,  and  they  forbid,  also,  that  the 
judgment  of  the  trial  court  should  be  nullified  without 
a  consideration  of  the  merits  in  due  course  and  upon 
full  argument." 
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"  The  general  theory  of  injunctive  relief,  except  so 
far  as  our  code  has  changed  the  doctrine,  is  that  some 
act  is  about  to  be  done  by  the  defendant  which  will 
result  in  such  injury  to  the  complaining  party  as  can- 
not be  compensated  in  damages  that  can  be  recovered 
in  an  ordinary  action  at  law.  If  the  party  enjoined 
can,  by  appealing,  go  on  and  do  the  act  which  will 
result  in  the  irreparable  damage,  compel  the  party 
who  has  obtained  the  injunction  to  seek  his  redress  in 
an  action  for  damages  upon  the  appeal  bond,  there 
would  seem  to  be  no  material  advantage  in  obtaining 
an  injunction  in  such  case  against  such  injurious 
act."     State  v.  Chase,  41  Ind.  356. 

In  Sixth  Ave.  R.  R.  Co.  v.  Gilbert  E.  R.  Co.,  71  N.  Y. 
430,  it  was  held  that : 

''  An  appeal  from  a  judgment  restraining  action  on 
the  part  of  defendant  and  a  stay  of  proceedings 
thereon,  does  not  affect  the  validity  or  effect  of  the 
judgment  pending  the  appeal;  defendant  is  not  ab- 
solved from  the  duty  of -obedience  to  it,  or  permitted 
to  do  that  which  the  judgment  absolutely  prohibits. 
The  judgment,  so  far  as  it  enjoins  the  defendant, 
needs  no  execution;  it  acts  directly  without  process, 
and  the  stay  only  operates  to  prevent  action  on  the 
part  of  plaintiff." 

At  page  433  the  court  say  : 

"  It  did  not  absolve  them  from  the  duty  of  obedience, 
<md  permit  them  to  do  that  which  the  judgment  absolutely 
prohibited,  and  the  doing  of  which  would,  as  adjudged  by 
the  court,  cause  irreparable  mischief  to  the  plaintiff,  or  an 
injury  which  could  not  certainly  be  compensated  in 
damages.*' 

See,  also,  Klinck  v.  Black,14  S.C.  241;  Central  Union 
Tel  Co.  V.  State,  110  Ind.  203  (10  N.  E.  922);  Slaughter 
House  Cases,  10  Wall.  273;  Merced  Mining  Co.  v.  Pre- 
morU,  7  Cal.  130  (68  Am.  Dec.  262);  2  High,  Injunc- 
tions, §  1698. 

Counsel  for  the  relator  concedes  that  the  general 
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rule  is  that  supersedeas  bonds  do  not  suspend  tem- 
porary injunction  orders,  but  he  plants  himself  upon 
the  statute  of  this  state  governing  appeals,  §§  6  and  7, 
act  of  March  8,  1893,  (Laws  1893,  p.  119),  and  the 
cases  of  State,  ex  reL  Reed,  v.  Jones,  2  Wash.  662  (27 
Pac.  452),  and  State,  ex  reL  German^ American,  etc,,  Bank^ 
V.  Superior  Court,  12  Wash.  677  (42  Pac.  123).  We 
have  in  the  course  of  investigation  examined  a  great 
many  statutes,  but  we  think  that  the  distinction  for 
which  counsel  contends  —  and  which  contention  is 
supported  to  some  extent  by  what  is  said  in  State  v. 
Superior  Court,  supra,—-  is  one  of  phraseology  and  not 
of  principle.  We  have  not  been  able  to  find  any  au- 
thority which  supports  the  claim  that  an  appeal  from 
an  order  awarding  a  temporary  injunction  annuls  the 
order  and  leaves  the  parties  against-  whom  it  is 
directed  as  free  to  act  as  if  the  injunction  had  not 
been  awarded. 

Rule  93  of  the  supreme  court  of  the  United  States 
provides : 

"  When  an  appeal  from  a  final  decree,  in  an  equity 
suit,  granting  or  dissolving  an  injunction,  is  allowed 
by  a  justice  or  judge  who  took  part  in  the  decision  of 
the  cause,  he  may,  in  his  discretion,  at  the  time  of 
such  allowance,  make  an  order  suspending  or  modi- 
fying the  injunction  during  the  pendency  of  the  ap- 
peal upon  such  terms  as  to  bond  or  otherwise  as  he 
may  consider  proper  for  the  security  of  the  rights  of 
the  opposite  party." 

It  will  be  observed  that  this  rule  does  not  confer  an 
arbitrary  right,  but  reposes  in  the  trial  court  a  dis- 
cretionary power.  Here,  it  is  asserted  as  an  absolute 
right  given  by  the  statute.  Were  we  to  uphold  the 
claim  of  relator  it  would  be  to  read  into  the  statute 
that  "in  all  cases  of  appeal  from  orders  awarding 
temporary  injunctions,  the  appellant  may  upon  giving 
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the  general  bond  provided  by  §  7,  commit  the  acts  for- 
bidden by  the  order  from  which  an  appeal  is  taken." 
And,. as  there  are  no  exceptions  in  the  statute,  it  fol- 
lows that  unless  it  would  be  the  right  of  a  defendant 
to  give  a  bond  Suspending  the  injunction  pending  an 
appeal,  in  all  cases,  it  is  a  right  in  no  case.  Did  the 
statute  warrant  such  construction  its  constitutionality 
might  well  be  doubted.  To  illustrate :  It  is  one  of 
the  safeguards  of  the  constitution  that  "  private  prop- 
erty shall  not  be  taken  for  private  use."  Suppose  in 
a  given  case  a  party  or  a  corporation  was  proceeding 
to  intrude  upon  the  premises  of  another  to  cut  down 
timber  or  remove  and  destroy  property,  claiming  a 
right  80  to  do,  and  that  the  owner,  because  either  of 
the  insolvency  of  the  party  asserting  the  right  or  be- 
cause the  damage  threatened  was  not  susceptible  of 
definite  ascertainment,  or  because  of  his  unwilling- 
ness to  part  with  his  property  for  compensation  or  at 
all,  should  resort  to  equity  to  prevent  the  injury. 
The  logic  of  relator's  position  is  that  if  a  temporary 
injunction  issued,  the  defendant  might,  upon  giving  an 
undertaking  on  appeal,  proceed  to  do  the  very  acts 
which  by  injunction  he  was  restrained  from  doing, 
and  thereby  the  owner  would  be  obliged  to  resort  to 
the  remedy  upon  the  bond  and  be  content  with  com- 
pensation in  money.  What  becomes  of  the  constitu- 
tional right  of  the  defendant?  It  is  vouchsafed  to 
him  that  his  private  property  shall  not  be  taken  for 
private  tfse.  For  private  purposes  it  may  not  be 
taken  at  all;  for  public  purposes  it  may  be  taken  only 
upon  just  compensation,  and  the  question  of  whether 
the  contemplated  use  be  really  public  is  by  our  con- 
stitution a  judicial  question. 

It  is  perfectly  manifest  that  these  provisions  of  the 
constitution  go  for  naught,  if  it  is  within  the  power 
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of  the  legislature  to  enable  a  party,  under  the 
guise  of  an  undertaking  upon  appeal  to  disregard 
the  restraints  imposed  by  an  injunctional  order.- And 
aside  from  the  fact  that  under  the  constitution  there 
are  some  rights  of  property  which  are  sacred,  and  for 
an  infringement  of  which  the  law  does  not  require 
that  the  injured  party  shall  accept  compensation  in 
money,  it  often  occurs  that  the  injury  complained  of 
is  of  such  character  as  that  adequate  compensation  in 
money  cannot  be  made,  and  that  circumstance  in  a 
given  case  might  be  the  sole  basis  of  equitable  inter- 
vention. 

"  It  may  be  that  the  tree  threatened  to  be  cut,  is 
one  which  he  values  as  an  ornament  to  his  dwelling, 
or  one  which,  in  his  eyes,  is  sacred  by  its  associations. 
There  are  some  things  which  bonds  will  not  cover 
and  which  cannot  be  estimated  in  dollars  and  cents, 
and  if  our  law  cannot  fully  protect  the  proprietor  in 
cases  like  these,  it  but  poorly  earns  the  encomiums 
which  are  bestowed  upon  it."  De  La  Croix  v,  Villere, 
11  La.  An.  39. 

The  remedy  afforded  by  injunction  is  often  sought 
to  prevent  irreparable  injury  which  cannot  be  esti- 
mated in  dollars  and  cents,  and  if  the  injunction  is 
suspended  while  an  appeal  is  pending,  it  might  and 
doubtless  would  often  follow  that  the  mischief  would 
be  done  which  the  object  of  the  action  was  to  pre- 
vent. 

"  Shade  trees  could  be  cut  down,  property  removed 
out  of  the  jurisdiction  of  the  court  beyond  recovery, 
or  any  other  wrong,  intended  to  be  prevented,  perpe- 
trated, so  that  when  a  final  judgment  or  perpetual 
injunction  were  rendered,  it  would  be  vain  and  use- 
less. The  remedy  sought  by  the  process  might  thus 
become  illusory,  and  success  in  the  suit,  followed  by 
no  benefit  to  the  aggrieved  party.**  Green  v.  Oriffiuy 
95  N.  C.  50. 
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We  think  that  the  true  rule  is  laid  down  in  Merced 
Mining  Co,  v.  Fremont,  supra,  viz: 

"A  stay  of  proceedings,  from  its  nature,  only  oper- 
ates upon  orders  or  judgments  commanding  some  act  to 
be  done^  and  does  not  reach  a  case  of  injunction." 

Section  8  of  the  act  of  1893,  supra,  expressly  pro- 
vides that  in  all  cases  where  a  final  judgment  shall  be 
rendered,  wherein  a  temporary  injunction  has  been 
granted  and  the  party  at  whose  instance  such  injunc- 
tion was  granted  shall  appeal  from  such  judgment, 
such  injunction  shall  remain  in  force  during  the 
pendency  of  the  appeal  upon  giving  the  bond,  etc. 
The  enactment  of  this  section  strengthens  the  pre- 
sumption that  the  general  provisions  of  §  7  were  not 
intended  to  embrace  cases  like  the  present.  It  seems 
plain  that,  if  the  general  provisions  of  §  7  are  appli- 
cable to  appeals  from  orders  granting  temporary 
injunctions,  they  are  equally  applicable  to  the  cases 
provided  for  by  §  8;  hence,  why  the  necessity  for 
enacting  §  8  ? 

It  follows,  we  think,  that  the  general  language  of 
§7  of  the  act  of  March  8,  1893,  supra,  cannot,  in  view 
of  the  nature  of  injunctive  relief,  be  held  to  suspend 
an  injunction  pending  an  appeal  from  an  order  allow- 
ing it.  To  hold  that  the  legislature  intended  to 
authorize  a  party  to  commit  the  very  act  which  it  is 
the  sole  object  of  an  action  to  prevent,  in  the  face  of 
an  adverse  order  or  decree  standing  unreversed,  and 
remand  his  adversary  to  another  forum  there  to  seek 
in  another  form  of  action  damages  which  he  might 
be  loath  to  accept,  and  which  would  oftentimes  be 
difficult  of  ascertainment,  and  more  often  inadequate, 
upon  the  mere  general  terms  of  a  statute  that  is  inap- 
plicable to  the  very  nature  of  the  case,  would  be 
unreasonable  and  do  violence  to  the  spirit,  if  not  the 
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letter,  of  the  law.  While  there  are  general  expressions 
used  in  the  opinion  in  State  v.  Superior  Courts  supra^ 
which  seem  to  justify  the  position  of  the  relator 
herein,  such  general  expressions  cannot  be  consid- 
ered as  decisive  either  of  that  case  or  of  the  present 
one,  and  we  think,  upon  mature  consideration,  that 
too  broad  a  construction  was  there  given  the  statute 
under  consideration. 

Of  State,  ex  rel.  Reed,  v,  Jones,  supra,  it  is  only 
necessary  to  say  that  under  the  statute  in  force,  when 
that  case  was  decided,  no  appeal  was  allowed  from  an 
order  granting  or  denying  a  motion  for  a  temporary 
injunction;  hence  the  case  cannot  be  considered  of 
any  authority  upon  the  question  here  considered. 

The  writ  prayed  for  must  be  denied. 

Scott,  Anders  and  Dunbar,  JJ.,  concur. 


I  No.  2004.    DecHled  September  26,  1806.] 

Henry  Howard,  Appellant,  v.  Mrs.  E.  A.  Devol,  Re- 

spondent. 

JUDGMENTS  —  ACTION    TO  DETERMINE   PRIORITY   OF    LIENS  —  PLSADINQ. 

In  an  action  to  have  a  deficiency  judgment  adjudged  as  a  prior 
lien  on  other  realty  of  the  mortgagee  defendants,  upon  which  an 
unsecured  creditor  had  obtained  a  judgment  lien,  the  complaint  is 
demurrable  when  it  fails  to  state  that  the  mortgagee  defendants 
were  insolvent,  or  that  any  execution  had  been  issued  against  them 
for  the  deficiency  upon  the  mortgage  foreclosure  judgment  and  re- 
turned unsatisfied. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  James  Z.  Moore,  Judge.     Affirmed. 

Richardson  &  Williams,  for  appellant. 
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W.  A.  Lewis f  tor  respondent : 

PlaintifiF  does  not  allege  his  execution  has  been  re- 
turned unsatisfied  in  whole  or  in  part,  nor  does  he 
allege  that  the  sheriff  has  returned  the  original  exe- 
cution and  order  of  sale  on  which  the  mortgaged 
premises  were  sold.  This  is  a  necessary  allegation. 
Miller  v.  Miller,  7  Hun,  208;  McCvXlough  v.  Colby,  5 
Bosw.  477;  French  v.  Willet,  10  Abb.  Pr.  99;  Forbes  v. 
Waller,  25  N.  Y.  430;  Renaud  v.  O'Brien,  35  N.  Y.  99; 
Page  v.  Grant,  9  Ore.  116;  Thomas  v.  Mackey,  3  Colo. 
393;  Randolph  v.  Daly,  16  N.  J.  Eq.  317;  McElwain  v. 
Willis,  9  Wend.  548.  This  rule  is  unchanged  by  the 
code.  Crippen  v,  Hudson,  13  N.  Y.  161.  Plaintiff 
must  show  he  has  exhausted  his  legal  remedy  before 
resorting  to  a  court  of  equity.  Dunlevy  v.  Tallmadge, 
32  N.  Y.  457;  Adsit  v.  Sanford,  23  Hun,  45;  Emery  v. 
Vaunt,  7  Colo.  107;  Renatid  v.  O'Brien,  35  N.  Y.  99; 
Bamberger  v.  Turner,  13  Ohio  St.  263  (82  Am.  Dec. 
438);  BeardsUy  Scythe  Co.  v.  Foster,  36  N.  Y.  565. 

Per  Curiam. —  Plaintiff  brought  an  action  against 
W.  A.  Lewis  and  his  wife  to  foreclose  a  mortgage  upon 
real  estate.  He  obtained  a  judgment  therein  and  a 
sale  of  the  property  was  had,  but  not  enough  being 
realized  to  satisfy  the  mortgage,  he  brought  this  action 
to  have  the  judgment  for  the  deficiency  adjudged  a 
.  lien  upon  certain  real  estate  belonging  to  the  defend- 
ants in  the  other  action,  prior  to  the  lien  of  a  judg- 
ment obtained  against  them  by  the  respondent.  The 
court  sustained  a  demurrer  to  the  complaint  and  the 
plaintiff  has  appealed. 

We  find  it  unnecessary  to  consider  many  of  the  ob- 
jections urged  against  the  complaint,  as  we  are  of  the 
opinion  that  the  demurrer  was  well  taken,  for  the 
reason  that  the  complaint  failed  to  state  that  the  de- 
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fendants  Lewis  were  insolvent,  or  that  any  execution 
had  been  issued  against  them  for  the  deficiency  upon 
the  mortgage  foreclosure  judgment,  and  returned  un- 
satisfied. Before  the  plaintiff  could  attack  the  re- 
spondent's lien  upon  the  premises  in  question,  or  ask 
that  it  be  subjected  to  his  lien,  it  was  necessary  for 
him  to  make  one  or  the  other  of  these  allegations. 
Affirmed. 


INo.  2046.    Decided  September  26, 1896.] 

Jambs  Mason,  Respojident,  v.  William  McGbe  et  al.y 
Defendants^  Ulmbr  Stinson,  Appellant. 

ENFORCEMENT  OF  LOGGER'S  LIEN  —  PLEADING  —  RECORD  OF  LIEN  NOTICE 
—  EVIDENCE  —  REVIEW  ON  APPEAL. 

The  complaint  in  an  action  to  foreclose  a  logger's  lien  is  not  de- 
murrable on  the  ground  that  it  does  not  allege,  except  as  a  conclu- 
sion of  law,  that  anything  was  dae  the  plaintiff,  when  it  states  that 
"under  the  terms  and  conditions  of  the  said  contract  defendants 
became  indebted  to  the  plaintiff  in  the  sum  of  three  hundred  three 
and  87-100  dollars." 

An  equity  cause  will  not  be  reversed  for  technical  defects  in  plead- 
ings, where  it  has  been  fairly  tried  and  decided  in  accordance  with 
the  proofs. 

The  fact  that  notice  of  a  logger's  lien  was  duly  recorded  is  suffi- 
ciently proved  by  the  introduction  in  evidence  of  the  original  notice 
with  the  auditor's  certificate  of  record  thereon  and  by  testimony  ad- 
mitted without  objection,  that  plaintiff  had  filed  the  notice  for  record 
in  the  proper  auditor's  office. 

Appeal  from  Superior  Court,  Snohomish  County. 
— Hon.  John  C.  Denney,  Judge.     Affirmed. 

Coleman  &  Hart,  for  appellant. 
Coleman  &  Fogarty,  for  respondent. 

Per  Curiam, — This  action  was  brought  to  foreclose 
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a  logger's  lien  upon  a  quantity  of  sawlogs.  Judgment 
being  rendered  for  the  plaintiff,  the  defendant  Stinson 
has  appealed. 

The  first  point  raised  is  that  the  complaint  does  not 
sufficiently  allege  that  anything  was  due  the  plaintiff. 
But  this  point  is  not  well  taken,  for  it  is  alleged  that 
"under  the  terms  and  conditions  of  the  said  contract 
defendants  became  indebted  to  the  plaintiff  in  the  sum 
of  three  hundred  three  and  87-100  dollars;"  and  this  was 
sufficient.  Furthermore,  the  cause  appears  to  have 
been  fairly  tried  and  we  have  repeatedly  held  in  equity 
causes,  where  the  proofs  are  sufficient,  that  we  would 
not  reverse  them  upon  technical  grounds  going  to  the 
pleadings. 

It  is  next  urged  that  there  was  no  sufficient  proof  of 
the  recording  of  the  lien  notice.  The  original  notice 
was  introduced  in  evidence  and  upon  it  was  what  pur- 
ported to  be  a  certificate  of  its  having  been  recorded 
by  the  auditor.  But,  independent  of  this,  plaintiff 
testified  without  objection  that  he  had  filed  the  notice 
for  record  in  the  proper  auditor's  office,  and  this  was 
sufficient. 

The  further  objections  urged  by  the  appellant  go  to 
the  findings  of  fact  made  by  the  court,  on  the  ground 
that  there  was  no  testimony  to  sustain  some  of  them, 
and  that  others  were  contrary  to  the  testimony;  but 
after  an  examination  of  the  proofs,  we  are  not  disposed 
to  set  aside  any  of  the  findings,  and  as  they  were  suf- 
ficient to  sustain  the  decree  that  was  rendered,  the 
^   judgment  is  affirmed. 

18—15  WASH. 
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[No.  2116.    Decided  September  26, 1896.] 

Lester  Turner  et  al.,  Appellants,  v.  Samuel  Cald- 
well, Sheriff,  et  aL,  Respondents. 

CHATTEL  M0BTOAOB8 — BBXOVAL  OP  PBOPEBTT  FBOlf    COUNTY  —  FAIL- 
UBB  TO  BBGOBD  MOBTOAGB. 

Under  Gren.  8tat.,  i  1649,  which  provides  that  when  mortgaged 
personal  property  is  removed  from  the  county,  it  is,  except  as 
between  the  parties,  exempted  from  the  operation  of  the  mortgage, 
unless,  within  thirty  days  after  such  removal,  the  mortgage  is 
recorded  in  the  county  to  which  the  property  has  been  taken,  one 
who  acquires  such  property  more  than  thirty  days  after  its  removal 
to  another  county  is  entitled  to  the  possession  thereof,  when  the 
mortgage  had  not  been  recorded  in  such  county,  although  such 
subsequent  purchaser  had  knowledge  of  the  incumbrance  and  the 
property  had  been  removed  from  the  county  of  its  location  when 
mortgaged  without  the  knowledge  or  consent  of  the  mortgagee. 

Appeal  from  Superior  Court,  Mason  County. — Hon. 
Mason  Irwin,  Judge.     AfiSrmed. 

Kiefer  &  Balliet,  for  appellants. 
John  C.  Kleber,  for  respondents. 

Per  Curiam, — The  appellants'  claim  to  the  property 
in  controversy  in  this  action  is  founded  upon  a  chattel 
mortgage  which  was  executed  in  King  county  where 
the  property  was  then  situate.  Said  property  was 
subsequently  taken  to  Chehalis  county  and  the  mort- 
gage was  also  recorded  there.  Thereafter  it  was  re- 
moved from  Chehalis  county  to  Mason  county,  and 
remained  there  until  levied  upon  by  the  sheriff  by 
virtue  of  an  execution  in  favor  of  respondent  Hart, 
which  levy  was  made  long  after  the  period  of  thirty 
days  from  the  time  of  the  removal  of  the  horses  to 
Mason  county  had  expired.  The  mortgage  was  never 
filed  for  record  in  Mason  county. 
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Appellants  contend  that  the  property  was  surrep- 
titiously taken  from  Chehalis  county  to  Mason  county 
without  their  knowledge  or  consent.  They  further- 
more offered  to  show  that  the  respondents,  at  the  time 
of  the  levy,  knew  of  the  existence  of  the  mortgage. 
We  are  of  the  opinion  that  this  was  insufficient  to 
sustain  appellants'  claim.  The  statute  (§1649,  Gen. 
Stat.)  provides  that  when  personal  property  is  re- 
moved from  the  county,  it  is,  except  as  between  the 
parties  to  the  mortgage,  exempted  from  its  operation 
unless  within  thirty  days  after  such  removal  the 
mortgage  is  recorded  in  the  county  to  which  the  prop- 
erty  has  been  taken,  etc.;  and  this  without  regard  to 
any  knowledge  of  the  existence  of  such  mortgage  by 
the  parties  subsequently  claiming  the  property.  The 
obligation  was  upon  the  mortgagee  to  keep  track  of 
the  mortgaged  property  and  see  that  the  same  was 
not  taken  from  the  county  where  it  was  mortgaged, 
or  that  the  mortgage  lien  was  preserved  as  pointed 
out  by  the  statute. 

Affirmed. 


[No.  2120.    Decided  September  26.  1806.] 

Edward  Kennah,  Appellant^  v.  R.  J.  Huston  et  al, 
Respondents. 

rBAUDCLBNT  RBPBE8BNTATI0NB  —  WHAT  CON8TITUTB8  —  PLBADINO. 

One  who,  in  order  to  induce  another  to  purchase  certain  land, 
represents  that  the  purchase  price  is  a  given  sum,  and  that  he  will 
take  one  half  of  the  land  if  the  latter  will  join  with  him  in  the  pur- 
chase,  is  bound  to  so  account  to  the  latter  that  each  will  derive  the 
safne  benefit  from  the  contract  of  purchase,  when  thei  former  had 
an  agreement  with  the  seller  for  the  purchase  of  the  property  at  a 
less  sum  than  he  represented  to  his  co-purchaser  that  the  land  eould 
be  secured  for. 
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A  complaint  chargine  that  the  owner  of  land,  in  order  to  ef- 
fect a  sale  thereof  to  plaintiff,  had  conspired  with  another  for  the 
purpose  of  defrauding  plaintiff  by  agreeing  that  the  co-conspirator 
should  represent  and  pretend  to  plaintiff  that  the  purchase  price  of 
such  land  was  more  than  the  price  actually  placed  thereon  between 
the  conspirators,  does  not  state  a  cause  of  action  against  such  land 
owner,  when  it  does  not  show  that  he  derived  any  benefit  from  such 
misrepresentation,  nor  that  he  said  or  did  anything  to  lead  plaintiff 
to  enter  into  the  contract.     (Dunbar,  J.,  dissents.) 

Appeal  from  Superior  Court,  King  County. —  Hon. 
Richard  Osborn,  Judge.     Reversed. 

StrattoUf  Lewis  &  Oilman^  for  appellant. 
W,  H.  ThompBOUy  E.  P.  Edsen,  John  E,  Humphries, 
and  James  M.  Epler,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. — Appellant  brought  this  action  against 
two  defendants.  They  separately  appeared  in  the 
action  and  filed  demurrers,  which  were  sustained  by 
the  superior  court.  The  allegations  as  to  the  two  de- 
fendants were  not  the  same  and  those  as  to  each  must 
be  considered  separately  to  determine  whether  or  not 
the}'  stated  a  cause  of  action. 

As  to  defendant  Huston  it  sufficiently  appeared 
from  the  complaint  that  the  other  defendant  Kakelty 
was  the  owner  of  a  certain  piece  of  real  estate;  that 
he  placed  it  in  the  hands  of  Huston  for  sale  at  the 
price  of  $4,000;  that  Huston,  in  order  to  induce  the 
plaintiff  to  purchase  the  property,  represented  to  him 
that  the  price  at  which  Kakelty  held  it  for  sale  was 
$6,000,  and  as  a  further  inducement  agreed  that  he 
would  take  a  half  interest  in  the  property,  the  plaintiff^ 
for  the  consideration  of  $3,000,  to  have  the  other  half; 
that  such  defendant  did  not  have  the  money  to  pay 
for  his  half  and  agreed  that  the  plaintiff  should  pay 
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♦4,000  and  take  title  to  two-thirds  of  the  property,  one- 
sixth  thereof  to  be  held  as  security  for  the  repayment 
to  him  of  the  $1,000  which  the  plaintiff  should  so  pay 
over  and  above  his  half  of  the  purchase  price;  that 
the  plaintiff  acted  upon  these  representations,  paid 
the  $4,000,  and  that  the  defendant  Kakelty  thereupon 
deeded  the  property,  two-thirds  to  plaintiff  and  one- 
third  to  the  defendant  Huston. 

The  plaintiff  contends  that  the  allegations  show  that 
defendant  Huston  occupied  such  a  relation  to  him  in 
the  transaction  which  led  to  the  deeding;  of  the  prop- 
erty by  Kakelty,  that  the  benefits  flowing  therefrom 
must  be  mutually  shared  by  said  defendant  and  the 
plaintiff;  while  the  claim  of  respondent  Huston  is 
that  the  allegations  show  no  such  relation;  that  all 
that  is  made  to  appear  therefrom  is  the  fact  that  he 
made  certain  representations  as  to  the  value  of  the 
property,  and  that  such  representations,  under  well 
settled  rules,  are  simply  matters  of  opinion  and  not 
such  that  misstatements  in  relation  thereto  constitute 
a  cause  of  action. 

That  the  expression  of  an  opinion  as  to  the  value  of 
property  offered  for  sale  will  not  furnish  any  ground 
for  relief  against  the  party  expressing  the  opinion,  is 
well  settled;  but  in  the  case  at  bar  what  is  alleged  to 
have  been  done  by  the  defendant  Huston  was  more 
than  the  expression  of  an  opinion  as  to  the  value  of 
the  property.  It  amounted  to  a  statement  by  him 
that  Kakelty  was  to  receive  $6,000  for  the  property, 
ftnd  that  he  was  willing  to  take  a  half  interest  in  the 
property  and'  pay  one-half  of  the  $6,000  to  Kakelty; 
and  the  terms  upon  which  the  plaintiff  agreed  to  take 
an  interest  in  the  property  were  that  it  should  be  a 
joint  purchase  by  himself  and  defendant  Huston  from 
the  defendant  Kakelty.     This  being  so,  the  law  will 
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not  allow  said  defendant  to  derive  any  benefits  from 
the  contract  which  are  not  shared  by  the  plaintiff. 

While  the  circumstances  surrounding  this  case  are 
different  from  those  which  were  under  consideration 
in  the  case  of  Shoufe  v.  Oriffiths,  4  Wash.  161  (31  Am. 
St.  Rep.  910,  30  Pac.  93),  the  principle  therein  an- 
nounced is  clearly  applicable  here,  and  under  it  it 
must  be  held  that  the  defendant  Huston  must  so 
account  to  the  plaintiff  that  each  will  derive  the  same 
benefit  from  the  contract  of  purchase. 

The  only  allegation  by  which  it  was  sought  to 
charge  defendant  Kakelty  is  contained  in  the  thir- 
teenth paragraph  of  the  complaint,  which  is  in  the 
following  language: 

''  That  prior  to  the  making  of  the  said  sale,  the  said 
defendant  Huston  and  the  said  defendant  Kakelty, 
conspiring  together  for  the  purpose  of  cheating  and 
defrauding  this  plaintiff,  had  agreed  that  said  defend- 
ant Huston  should  represent  and  pretend  to  the  said 
plaintiff  that  the  purchase  price  of  the  said  lands  was 
six  thousand  dollars  ($6,000),  and  in  order  to  enable 
the  said  defendant  Huston  to  obtain  an  interest  there- 
in without  paying  therefor  anything." 

And  in  our  opinion  it  is  insufficient  to  warrant  any 
recovery  against  him.  It  is  true  that  it  is  alleged 
therein,  in  general  terms,  that  he  conspired  with 
Huston  for  the  purpose  of  defrauding  plaintiff,  but  it 
is  not  shown  that  he  in  any  manner  derived  or  was  to 
derive  any  benefit  from  any  contract  made  by  Huston 
with  plaintiff;  nor  is  it  alleged  that  he  said  or  did 
anything  which  led  plaintiff  to,  enter  into  the  con- 
tract; nor  is  it  shown  that  he  in  any  manner  aided  or 
encouraged  defendant  Huston  in  his  efforts  to  mislead 
or  defraud  the  plaintiff.  This  being  so,  the  bare 
allegation  that  he  had  agreed  that  said  defendant 
Huston   should  make  the  misrepresentations  is  not 
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sufficient  to  make  him  liable  to  the  plaintiff  on  ac- 
count thereof. 

The  demurrer  was  rightfully  sustained  as  to  defend- 
ant Kakelty,  but  should  have  been  overruled  as  to  the 
defendant  Huston.  The  cause  will  be  remanded  for 
further,  proceedings  in  accordance  with  this  opinion. 

Scott,  and  Gordon,  JJ.,  concur. 

Dunbar,  J.  (dissenting). —  I  concur  in  what  is  said 
by  Chief  Justice  Hoyt,  in  regard  to  the  responsibility 
of  defendant  Huston,  but  I  think  the  allegation  above 
quoted  is  sufficient  to  put  defendant  Kakelty  upon 
his  answer.  This  kind  of  a  charge  is  frequently  not 
susceptible  of  an  allegation  more  specific  than  was 
made  in  this  case.  It  is  certainly  not  necessar}"^  to  set 
out  the  conversation  between  the  conspirators;  for 
that  is  purely  evidentiary.  It  is  alleged  that  they 
agreed  to  defraud  the  plaintiff,  and  the  manner  of  de- 
frauding, nothing  more,  should  be  required.  For 
this  reason  I  dissent  from  the  disposition  of  this  case 
made  by  the  majority.  The  judgment  should  be 
reversed  as  to  both. 


I  No.  2240.    Decided  September  26. 1806.1 

John  Wolverton,  Appellant^  v.  B.  B.  Glasscock  et  ux.^ 
Respondents. 

JCDOMXNT  IN  GARNISHMENT  —  BBS  JUDICATA — PROVINCE  OF  JUR7. 

In  a  suit  upon  a  promissory  note  by  th»  endorsee,  in  which  the 
maker  sets  up  the  defense  that  the  same  bad  been  paid  in  garnish- 
ment proceedings  as  a  debt  due  the  original  payee,  the  action  of  the 
coart  in  discharging  the  jury  and  finding  for  defendant  is  unwar- 
ranted, when  there  its  conflicting  evidence  as  to  whether  or  not  the 
endorsee  had  appeared  in  the  garnishment  proceedings. 
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Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  James  Z.  Moore,  Judge.     Reversed. 

Jones,  Belt  &  Quinn,  for  appellant. 

Jones,  Voorhees  &  Stephens,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. —  Briefly  stated,  the  appellant,  John 
Wolverton,  was  the  endorsee  of  two  negotiable  promis- 
sory notes  executed  by  respondent  Glasscock  to  appel- 
lant's father,  W.  M.  Wolverton.  The  appellant 
brought  an  action  on  the  notes  against  the  maker  and 
his  wife,  Annie  W.  Glasscock,  the  complaint  contain- 
ing the  usual  allegations.  The  answer  of  the  defend- 
ants denied  the  endorsement  of  the  plaintiff;  denied  the 
allegation  that  the  notes  had  not  been  paid,  and  de- 
nied the  reasonableness  of  the  attorney's  fee.  But 
the  answer  which  raised  the  issues  which  are  material 
in  this  case  was  a  further  allegation  that  the  defend- 
ants were  garnishees  in  a  suit  brought  by  the  Ex- 
change National  Bank  of  Spokane  against  W.  M. 
Wolverton  and  Maggie  Wolverton  as  defendants;  that 
judgment  was  rendered  against  the  defendant  B.  B. 
Glasscock  as  such  garnishee,  for  the  amount  due  on 
the  said  promissory  notes  sued  on,  and  that  the  said 
B.  B.  Glasscock,  in  accordance  with  the  demand  of 
said  judgment,  had  since  paid  and  discharged  said 
judgment  so  rendered  against  him  as  such  garnishee, 
in  full.  The  reply  of  the  plaintiff  was  a  general  de- 
nial. Upon  the  trial  of  the  cause  the  judge  dis- 
charged the  jury  and  decided  the  case  adversely  to  the 
plaintiff,  holding  tliat  the  judgment  in  garnishment 
was  a  bar  to  the  action. 

It  is  urged  by  the  appellant  that  the  court  erred  in 
permitting  any  proof  of  the  garnishee  judgment  or 
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proceeding  against  Glasscock,  because  the  appellant 
was  not  a  party  to  the  garnishee  proceedings  and  is 
not  bound  by  any  judgment  rendered  therein.  The 
defendant  in  the  garnishment  case,  in  his  answer, 
alleged  that  he  had  been  informed  and  believed  that 
the  notes  sued  upon  had  been  assigned  by  the  defend- 
ant in  that  action,  W.  M.  Wolverton,  to  the  plaintiff 
in  this  action,  John  Wolverton.  It  is  insisted  by  the 
appellant  that,  under  §  152  of  the  Code  of  Procedure, 
it  was  the  duty  of  the  defendant  garnishee  to  apply  to 
the  court  for  an  order  to  substitute  the  assignee,  and 
that  this  not  having  been  done  he  is  bound  to  answer 
to  the  assignee  for  the  debt. 

We  think  that  the  mode  provided  by  the  statute  is 
not  intended  to  be  exclusive,  and  that  the  attention  of 
the  court  was  sufficiently  called  by  the  answer  to  the 
fact  of  the  assignment;  and  especially  would  this  be 
irrelevant  if  the  assignee  actually  appeared  in  the 
case,  and .  this  case  must  really  be  determined  upon 
the  proposition  of  whether  or  not  the  assignee,  John 
Wolverton,  appeared  in  the  garnishment  proceedings. 
It  was  upon  the  theory  that  he  did  appear  that  the 
court  decided  the  case.  But  it  seems  to  us  that  it  was 
the  duty  and  province  of  the  jury  to  determine  that 
question, — which  was  purely  a  question  of  fact, — 
rather  than  the  court.  The  opinion  of  the  court, 
which  is  a  part  of  the  record  in  this  ease,  would  have 
been  a  very  good  argument  to  have  been  presented  to 
the  jury  by  the  defendant's  attorneys.  The  court 
proceeds  in  this  opinion  to  allege  reasons  tending  to 
show  that  Belt,  one  of  the  attorneys  for  the  plaintiff 
in  this  case,  appeared  in  the  garnishment  case  as 
attorney  for  John  Wolverton,  and  the  court  concludes 
its  opinion  with  the  following  words :  '*  Now  the 
court  concludes  from  the  evidence  in  this  case  that 
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the  plaintiff  was  represented  at  the  trial  at  Sprague 
and  is  concluded  by  the  judgment  there.  The  jury 
will  be  discharged."  As  we  have  before  indicated,  it 
was  the  province  of  the  jury  to  reach  conclusions  from 
the  evidence,  and  the  case  cited  by  the  court,  viz. : 
Douthitt  V,  MacCulaky,  11  Wash.  601  (40  Pac.  188), 
does  not  sustain  the  doctrine  that  in  a  case  of  this 
kind,  where  the  testimony  is  conflicting,  the  court  has 
a  right  to  take  the  ascertainment  of  questions  of  fact 
from  the  jury  and  deprive  the  litigants  of  their  con- 
stitutional right  of  trial  by  jury. 

For  this  error  alone  the  cause  will  be  reversed  and 
a  new  trial  granted. 

HoYT,  C.  J.,  and  Anders,  J.,  concur. 

Gordon,  J.,  concurs  in  the  result. 


( No.  2258.    Decided  September  26, 1896.] 

John  L.  Marsh,  Respondent^  v.  Martin  L.  Cavanauqh 
et  ux.y  Appellants. 

BRBACH  OP  CONTRACT  TO  CONVEY  LAND —  MBA8UBB  OF  DAMAGES. 

The  measure  of  damages  for  the  breach  of  a  contract  to  convey 
an  undetermined  piece  of  land  is  the  amount  of  money  paid  upon 
such  contract  with  interest  thereon  from  the  date  of  such  payment. 

Appeal  from  Superior  Court,  King  County. —  Hon. 
Thomas  J.  Humes,  Judge.     Affirmed. 

E.  2).  Benson,  for  appellants: 

Upon  the  point  that  plaintiff 's  recovery  should  be 
limited  to  the  value  of  the  property  which  he  had  con- 
tr^tcted  to  purchase,  and  which  defendants  had  failed 
to  transfer,  counsel  cites  Cade  v.  Brown,  1  Wash.  401; 
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Tynan  v.  Dulling ,  25  8.  W.  465;  Mcintosh  v.  Johnson, 
31  Pac.  45Q;  Cimmaron  Land  Co.  v.  Barton,  33  Pac. 
317;  Hogan  v.  Kyle,  7  Wash.  595  (38  Am.  St.  Rep. 
910);  Carver  v.  Tayler,  53  N.  W.  386;  Muenchow  v. 
Roberts,  46  N.  W.  802;  AlUn  v.  Mohn,  49  N.  W.  52; 
Violet  V.  Rose,  58  N.  W.  216;  Nichols  v.  Freeman,  11 
Ired.  99. 

Sapp  &  Lysons,  for  respondent: 

The  contract  does  not  specify  any  particular  land  to 
be  conveyed,  therefore  the  rule  of  law  contended  for 
by  appellant  can  have  no  possible  application  in  the 
determining  of  this  case.  In  fact  many  courts  have 
held  the  contrary.  Morgan  v.  Bell,  3  Wash.  554;  Bry- 
ant V.  Hambrick,  9  Ga.  134;  Davis  v.  Smith,  48  Am. 
Dec.  285;  Hall  v.  Delaplaine,  QS  Am.  Dec.  58,  and  note, 
p.  64;  Margrafv.  Muir,  57  N.  Y.  159;  Foley  v.  McKee- 
gan,  66  Am.  Dec.  107,  and  note,  p.  116;  Hammond  v, 
Hannin,  21  Mich.  387  (4  Am.  Rep.  490). 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  C.  J. —  Respondent  paid  to  the  appellants 
1250,  and  took  from  them  a  contract  or  bond  in  the 
following  language: 

"This  indenture,  made  this  8th  day  of  August, 
1892,  between  Martin  L.  Cavanaugh  and  Mary  A. 
Cavanaugh,  his  wife,  of  King  county,  Washington, 
the  parties  of  the  first  part,  &  John  L.  Marsh,  of  the 
same  place,  the  party  of  the  second  part, 

Witnesseth,  for  and  in  consideration  of  the  sum  of 
two  hundred  and  fifty  ($250.00)  dollars  lawful  money 
of  the  U.  S.  to  them  in  hand  paid  the  receipt  whereof 
is  hereby  acknowledged  covenants  and  agrees  to  make 
a  good  and  sufiicient  warrantee  deed  to  the  party  of 
the  second  part  or  to  his  heirs  or  administrators  to 
one  lot  in  the  plat  of  Duwamish  City  being  the  choice 
of  any  $250  lot  in  said  Duwamish  City  as  laid  off  by 
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the  parties  of  the  first  part  and  we  agree  for  ourselves 
our  heirs  administrators  and  assigns  to  make  a  good 
and  sufficient  warrantee  deed  as  above  stated  as  soon 
as  we  get  the  town  plat  of  Duwamish  City  recorded, 
or  forfeit  in  gold  coin  the  sum  of  five  hundred  dollars 
to  the  party  of  the  second  part.  In  witness  whereof 
we  the  parties  of  the  first  part  have  set  our  hands  and 
seals  this  eight  day  of  August,  1892." 

This  action  was  brought  to  recover  for  an  alleged 
breach  of  such  contract. 

The  making  of  the  contract  and  the  breach  of  its 
conditions'by  the  appellants  were  admitted  or  clearly 
established  upon  the  trial.  The  only  question  upon 
which  there  was  any  substantial  difference  between 
the  parties  was  as  to  the  measure  of  damages  to  which 
the  respondent  was  entitled  on  account  of  such 
breach.  The  superior  court  held  that  such  measure  * 
of  damages  was  the  amount  of  money  paid  to  the 
appi^llants,  with  interest  thereon  from  the  date  of  such 
payment,  and  in  so  doing  correctly  interpreted  the 
contract.  If  such  contract  had  been  for  the  convey- 
ance of  a  specific  piece  of  property  described  therein, 
there  might  be  force  in  the  contention  of  appellants 
that  it  would  have  been  necessary  for  the  respondent 
to  have  alleged  and  proved  the  value  of  such  piece  of 
property,  and  that  his  recovery  would  have  been  lim- 
ited to  such  value;  but  this  contract  not  having  pro- 
vided for  the  conveyance  of  any  specific  piece  of  land, 
the  principal  invoked  by  the  appellants  has  no  appli- 
cation in  determining  the  measure  of  damages.  The 
receipt  of  the  money  and  the  making  of  a  contract 
for  the  conveyance  of  an  undetermined  piece  of  prop- 
erty, and  proof  that  there  had  been  a  refusal  on  the 
part  of  those  bound  by  the  contract  to  comply  with  its 
terms,   would    entitle   the   party  who   had    paid  the 
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money  upon  the  faith  of  such  contract  to  recover  it 
back  with  interest  thereon  from  the  date  of  payment. 

The  judgment  will  he  affirmed. 

Scott,  Dunbar  and  Gordon,  JJ.,  concur. 


1  No.  2075.    Decided  September  28,  1896.] 

EsLiE  At  WOOD,  Appellant  y  v.  Willie  Atwood  et  aJ., 
Respondents. 

DBLIYEBT   OF  DBED  —  WHAT   CONSTITUTES. 

Deliyery  of  a  certain  deed  found  among  the  papers  of  the  grantor 
after  his  death  cannot  be  presumed,  when  the  only  evidence  thereof 
is  that  the  grantor  made  the  deed  and  intended  that  at  some  time 
the  grantees  therein  named  should  become  the  owners  of  the  land 
therein  described,  but  there  is  nothing  tending  to  show  that  he  ever 
did  anything  in  connection  with  the  deed,  or  said  anything  in 
reference  thereto,  which  clearly  showed  his  intention  that  the  title 
should  pass  from  himself  to  the  grantees  named  during  his  Ufetime. 

Appeal  from  Superior  Court,  Walla  Walla  County. — 
Hon.  William  H.  Upton,  Judge.     Affirmed. 

Thomas  &  Dovell,  for  appellant  : 

That  a  deed  shall  pass  title  it  must  be  delivered. 
But  this  does  not  require  ao  actual  manual  delivery 
from  the  grantor  to  the  grantee.  Courts  will  look  to 
the  intention  of  the  grantor  and,  as  is  that  intention, 
the  estate  will  pass  or  not.  This  ii)^ention  may  be 
manifested  by  either  words  or  acts,  or  both.  5  Am. 
&  Eng.  Enc.  Law,  p.  447,  and  notes  3  and  5;  3  Wash- 
burn, Real  Property  (5th  ed.),  p.  805,  and  citations; 
1  Devlin,  Deeds,  p.  262;  Bierer  v.  Fretz,  4  Pac.  284; 
Martin  v.  Flaharty,  32  Pac.  287;  Glaze  v.  Insurance  Co,^ 
49  N.  W.  595;  Davis  v.  Garrett,  18  S.  W.  113;  McGrath 
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V.  Hyde,  21  Pac.  949;  Jones  v.  Jones,  6  Conn.  Ill 
(14  Am.  Dec.  35);  Adams  v.  Adams,  21  Wall.  185; 
Hibberd  v.  Smith,  4  Pac.  481;  Toms  v.  Owen,  52  Fed. 
417;  4  Kent,  Commentaries  (13th  ed.),  p.  456;  Craw- 
ford V.  Bertholf,  1  N.  J.  Eq.  458;  Newton  v.  Bealer,  41 
Iowa,  334;  GarnouB  v.  Knight,  5  Barn.  &  Cr.  671; 
Walker  v.  Walker,  89  Am.  Dec.  446;  Thompson  v.  Can- 
dor, 60  111.  247;  Cline  v.  Jones,  111  111.  568. 

Chadwick,  Fullerton  &  Wyman,  for  respondent  Kenoyer: 

To  constitute  a  good  delivery  the  deed  must  pass 
from  without  the  control  of  the  grantor,  or,  at  least, 
his  right  to  retain  it  must  pass  from  him,  and  if  the 
deed  is  left  in  such  a  manner  that  the  grantor  can  re- 
call or  destroy  it,  change  or  modify  it,  there  is  no 
delivery.  Younge  v.  Guilbeau,  3  Wall.  636;  Cook  v. 
Brown,  34  N.  H.  460;  Baker  v.  Haskell,  47  N.  H.  479 
(93  Am.  Dec.  455);  Ball  v.  Foreman,  37  Ohio  St.  132; 
Dearmpnd  v.  Dearmond,  10  Ind.  191;  Stevens  v.  Stevens, 
23  N.  E.  378;  Porter  v.  Woodhouse,  59  Conn.  568  (21 
Am.  St.  Rep.  131).  The  deed  must  be  delivered  in 
the  life  time  of  the  grantor,  for  "  there  can  be  do  de- 
livery  by  a  dead  hand."  Jones  v.  Jones,  16  Am.  Dec. 
39,  notes;  Fisher  v.  Hall,  41  N.  Y.  423;  Jackson  v.  Leek, 
12  Wend.  107;  Herbert  v.  Herbert,  Breese,  354  (12  Am. 
Dec.  192);  Fay  v.  Richardson,  7  Pick.  91;  Wiggins  v. 
Lusk,  12  111.  132.  "The  general  rule,  undoubtedly, is 
that  where  a  deed  remains  in  possession  of  the  grantor 
to  be  delivered  %nd  take  effect  after  his  death,  the 
deed  is  void  for  want  of  delivery  during  his  life  time." 
1  Devlin,  Deeds  (1st.  ed.),  §279;  Miller  v.  Murfield,  44 
N.  W.  540;  Stone  v,  French,  37  Kan.  145  (1  Am.  St. 
Rep.  237);  Anderson  v.  Anderson,  24  N.  E.  1036;  Ire- 
land v,  Geraghty,  15  Fed.  35;  Fain  v.  Smith,  14  Ore.  82 
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(58  Am.  Rep.  281);  Provart  v.  Harries,  36  N.  E.  958; 
Htiey  V.  Huey,  65  Mo.  689. 

The  grantor,  after  signing  the  deed  in  question, 
continued  to  reside  on  the  premises  described,  and 
continued  to  hold  the  deed  in  his  possession,  and 
exercised  exclusive  control  over  it  and  its  place  of 
deposit.  This  is  conclusive  against  any  contention 
of  delivery,  either  actual,  constructive,  or  even  by  in- 
tent. Hawkea  v.  Pike,  105  Mass.  560  (7  Am.  Rep. 
554);  Elmore  v.  Marks,  39  Vt.  538;  Samson  v.  Thornton, 
3  Mete.  275  (37  Am.  Dec.  135);  Maynard  v.  Maynard, 
10  Mass.  456  (6  Am.  Dec.  146);  Bailey  v.  Bailey,  7 
Joues  (N.  C.)  44;  Payne  v.  Powell,  5  Bush,  248;  Davis 
V.  Williams,  57  Miss.  843;  Benneson  v.  Aiken,  102  111. 
284  (40  Am.  Rep.  592);  Byars  v.  Spencer,  101  111.  429 
(40  Am.  Rep.  212);  Stinson  v.  Anderson,  96  111.  376; 
Jones  V.  Loveless,  99  Ind.  317;  Miller  v,  Lullman,  81 
Mo.  311.  Goodlett  v.  Kelly,  74  Ala.  213;  Ward  v.  Ward, 
2  Hayw.  (N.  C.)  226. 

Edrniston  &  Miller,  for  respondents  Whitaker  et  al. : 
Courts  of  equity  will  take  no  notice  of  the  intent  of 
the  grantor  to  deliver  the  deed  until  the  fact  is  estab- 
lished that  he  did  some  act,  or  made  some  declaration 
which  he  intended  should  constitute  a  delivery,  and 
by  which  he  intended  to  divest  himself  of  title.  The 
act,  or  words,  must  be  present,  and  it  must  be  shown 
that  the  grantor  intended  said  word  or  act  to  take  the 
place  of  an  actual  delivery.  It  is  nev#r  sufficient  to 
show  that  the  grantor  intended  to  do  something  in 
the  future,  which  should  constitute  or  take  the  place 
of  a  delivery.  A  delivery  can  never  be  predicated 
upon  the  intention  of  the  grantor  so  long  as  the  deed 
remains  in  his  possession  under  circumstances  show- 
ing that  he  retains  control  of  the  same  with  the  inten- 
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tion  of  doing  something  more  with  it.  5  Am.  &  Eng. 
Enc.  Law,  p.  445;  Fisher  v.  Hall,  41  N.  Y.  423;  Baker 
V.  Haskell,  93  Am.  Dec.  455;  3  Washburn,  Real  Prop- 
erty  (4th  ed.),  pp.  289,  290;  Anderson  v.  Anderson,  24 
N.  E.  1036;  Hibberd  v.  Smith,  4  Pac.  473;  Oliver  v. 
Oliver,  36  N.  E.  955;  Davis  v.  Ellis,  19  S.  E.  399;  Stills 
well  v.  Hubbard,  20  Wend.  44;  Brown  v.  Brown,  66  Me. 
316.  To  constitute  a  delivery  the  grantor  must  part 
with  the  possession  of  the  deed  or  the  right  to  retain 
it.  Younge  v,  Ouilbeau,  3  Wall.  636;  Maynard  v. 
Maynard,  10  Mass.  456  (6  Am.  Dec.  146);  Lang  v. 
Smith,  17  S.  E.  213;  Benneson  v.  Aiken,  102  111.  284 
(40  Am.  Rep.  592);  Ireland  v.  Qeraghty,  15  Fed.  35. 
The  only  infallible  test  of  delivery  is  the  fact  that  the 
grantor  has  divested  himself  of  all  dominion  and 
control  over  the  deed.  Cook  v.  Brown,  34  N.  H.  460; 
Byars  v.  Spencer,  40  Am.  Rep.  212;  Htiey  v,  Huey,  65 
Mo.  689;  Fain  v.  Smith,  14  Ore.  82  (58  Am.  Rep. 
281);  Ptovart  v.  Harries,  36  N.  E.  958. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. — The  fact  upon  which  the  rights  of 
the  parties  in  this  action  depends  is  as  to  whether  or 
not  a  certain  deed  found  among  the  papers  of  the 
grantor  after  his  death  had  been  so  delivered  in  his 
life  time  that  it  became  operative,  and  conveyed  the 
title  to  the  land  therein  described  to  the  grantees 
therein  named. 

The  cause  was  tried  before  a  referee  who  made  find- 
ings of  fact  upon  which  he  founded  a  conclusion  of 
law  to  the  effect  that  the  deed  had  been  so  delivered. 
Exceptions  having  been  taken  to  the  findings  of  the 
referee,  the  superior  court  set  aside  such  findings  and 
made  new  findings  of  fact,  and  thereon  found  as  a 
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conclusion  of  law  that  the  deed  had  not  been  delivered 
so  as  to  become  operative. 

A  careful  examination  of  all  the  evidence  intro- 
duced upon  the  trial  satisfies  us  that  the  findings 
made  by  the  superior  court  were  warranted  by  such 
evidence,  and  in  our  opinion  but  one  conclusion  of 
law  could  be  drawn  therefrom,  and  that  was  the  one 
which  the  superior  court  drew  when  it  found  that  the 
deed  had  not  been  delivered.  Not  only  are  we  satis- 
fied that  the  findings  by  the  superior  court  fully  sup- 
port its  conclusion  as  to  the  law,  but  in  our  opinion 
the  findings  of  fact  made  by  the  referee  failed  to  sup- 
port his  conclusion  of  law  drawn  therefrom,  and  were 
such  that  the  proper  conclusion  would  have  been  that 
the  deed  had  not  been  delivered. 

In  coming  to  these  conclusions  we  have  not  lost 
sight  of  the  able  argument  and  large  array  of  author- 
ities contained  in  the  brief  of  appellant,  to  the  effect 
that  the  delivery  of  a  deed  does  not  necessarily  re- 
quire any  formal  act  on  the  part  of  the  grantor;  that 
it  is  often  a  question  of  intention;  that  a  deed  may 
become  operative  while  the  manual  possession  is  re- 
tained by  the  grantor.  But  in  such  cases,  before  the 
court  can  find  a  delivery,  the  intention  to  consummate 
the  transaction  so  as  to  fully  vest  the  title  in  the 
grantee  must  be  clearly  shown,  and  neither  the  find- 
ings of  fact  by  the  referee  nor  by  the  superior  court, 
nor  the  evidence  in  the  case,  satisfies  us  that  the 
grantor  in  the  deed  under  consideration  ever  did  any- 
thing with  the  intention  that  by  doing  it  he  had  so 
delivered  the  deed  as  to  make  it  presently  operative. 
That  which  can  be  gathered  from  the  evidence  con- 
strued most  strongly  in  favor  of  the  plaintiff,  is  that 
the  grantor  made  the  deed  and  that  he  intended  that 
at  some  time  the  grantees  therein  named  should  be- 
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come  the  owners  of  the  land  therein  described;  but 
there  is  nothing  which  even  tends  to  show  that  he 
ever  did  anything  in  connection  with  the  deed  or  said 
anything  in  reference  thereto  which  clearly  showed 
his  intention  that  the  title  should  pass  from  himself 
to  his  children  during  his  life  time.  Nor  was  there 
anything  which  tended  to  show  that  the  deed  had 
been  delivered  to  any  person  in  escrow  to  take 
effect  after  the  death  of  the  grantor.  Such  being  the 
state  of  the  evidence,  no  case  has  been  cited  by  the 
plaintiff  which  would  justify  us  in  finding  that  the 
deed  had  been  delivered  during  the  life  time  of  the 
grantor. 

The  judgment  and  decree  will  be  aflSrmed. 

Anders,  Dunbar,  Scott  and  Gordon,  JJ.,  concur. 


15  290 

16  R60| 

15    S90 

18   606  [No.  2209.    Decided  September  28, 1896.] 

John  Donnerberg,  Respondent^  v.  Harriet  Oppen- 
HBiMER  et  aL,  Defendants,  W.  R.  Newport  et  al.. 
Appellants, 

NEGOTIABLE  INBTBUMENTS  —  GUARANTY  —  INIX>B8BMBNT  —  PRINCIPAL 
AND  SURETY  —  DISCHARGE  OP  SURETY — PRESENTMENT  OP  CLAIMS 
AGAINST  ESTATE  —  ESTOPPEL. 

The  failure  to  present  a  claim  to  the  trustees  of  a  testator's 
estate  within  one  year  after  their  appointment  and  qualification 
under  the  will  is  no  har  to  an  action  on  the  claim  when  no  notice  to 
present  claims  has  ever  been  published  by  the  trustees. 

Where  it  has  been  stipulated  between  parties  to  an  action  that 
prior  to  its  commencement  plaintiff  had  duly  presented  the  note  in 
issue  to  defendants  and  demanded  payment  of  them,  as  the  per^ 
Bonal  representatives  of  certain  decedents  who  had  guaranteed  its 
payment,  no  question  can  be  raised  on  the  trial  as  to  the  want  of 
an  affidavit  of  the  justness  of  the  claim. 

That  a  promissory  note  was  obtained  after  maturity  without  any 
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consideration  is  no  defense  to  an  action  thereon  by  the  holder,  when 
the  note  had  been  transferred  before  maturity  to  parties  other  than 
plaintiff,  who  were  holders  in  good  faith  and  for  value,  and  plain- 
tiffs' title  had  been  acquired  through  such  bona  fide  holders. 

A  written  guaranty  upon  the  back  of  a  promissory  note  signed  by 
the  payee  and  another  constitutes  an  endorsement  of  the  note  with 
an  enlarged  liability  when  the  note  has  been  transferred  to  other 
parties. 

The  failure  to  present  a  claim  under  a  contract  of  guaranty  to  the 
representatives  of  the  estate  of  the  principal  guarantor  does  not 
effect  a  discharge  of  a  surety  on  the  guaranty,  inasmuch  as  such 
omission  cannot  be  construed  as  a  release  of  the  principal  by  the 
affirmative  act  of  the  creditor. 

Under  CodeProc.,  §^704, 1042,  providing  for  the  survival  of  cer- 
tain causes  of  action,  the  death  of  a  surety  before  the  principal  will 
not  operate  as  a  discharge  of  the  former's  liability. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Norman  Buck,  Judge.     Affirmed. 

Jones,  Voorhees  &  Stephens,  for  appellants. 
Jones,  Belt  &  Quinn,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — One  Winnie  executed  a  note  to  Solomon 
<)ppenheimer,  and  said  Oppenheimer  and  E.  J.  Brick- 
«11  guaranteed  the  payment  of  the  note,  waiving  de- 
mand, protest,  etc.,  by  a  written  guaranty  upon  the 
back  thereof,  and  Oppenheimer,  before  the  maturity, 
sold  the  note  to  one  Dekum,  and  it  was  thereafter 
transferred  several  times  and  was  finally  purchased  by 
the  plaintiff,  who  brought  this  action  upon  the  guar- 
anty against  the  representatives  of  said  guarantors, 
they  both  having  died,  to  collect  a  balance  due  upon 
the  note. 

There  is  no  controversy  as  to  the  facts  in  the  case. 
Oppenheimer's  estate  had  been  duly  settled  through 
the  probate  court  and  the  claim  not  having  been  pre- 
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sented,  the  court  held  that  said  estate  was  not  liable. 
Brickell,  by  his  will,  appointed  the  appellants,  New- 
port, Dyer  and  Cheney,  as  trustees  of  his  property, 
directing  them  to  manage  and  settle  the  estate  without 
the  intervention  of  the  court.  The  will  was  proven 
and  said  trustees  were  managing  and  settling  the 
estate  without  the  intervention  of  the  probate  court  at 
the  time  of  bringing  this  action.  No  notice  to  present 
claims  against  said  estate  was  published.  It  was 
agreed  also  that  Oppenheimer  was  principal  in  said 
guaranty  and  that  Brickell  was  surety. 

Appellants'  first  contention  is  that  plaintiff's  cause 
of  action  was  barred  in  consequence  of  a  failure  to 
present  the  note  for  payment  within  one  year  after 
they  qualified  ,as  trustees  of  Brickell's  estate.  They 
contend  that  the  statute  requires  claims  to  be  pre- 
sented against  estates  being  settled  in  such  a  manner, 
as  well  as  those  regularly  administered  or  settled  in 
the  probate  court.  But  conceding  this  for  the  pur- 
poses  of  this  case  only,  and  not  deciding  it,  it  would 
also  have  been  necessary  for  the  trustees  to  have  pub- 
lished a  notice  to  present  claims  and  not  having 
done  so,  it  would  not  be  barred  by  any  failure  to  pre- 
sent it. 

It  further  appears  that  the  note  was  presented  for 
payment  after  the  expiration  of  one  year  and  that 
payment  was  refused  and  that  the  action  was  not 
brought  until  some  four  months  after  such  presenta- 
tion, and  appellants  contend  that  the  plaintiff  cannot 
recover  (1)  because  there  was  no  affidavit  of  the  just- 
ness of  the  claim,  etc.,  and  (2)  in  consequence  of  the 
delay  in  bringing  the  suit.  But  appellants  stipulated 
that  prior  to  the  commencement  of  the  action  plain- 
tiff had  duly  presented  said  note  and  demanded  pay- 
ment, and  therefore  cannot  now  raise  the  objection. 
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that  there  was  no  affidavit  as  to  the  justness  of  the 
claim.  Nor  is  the  position,  in  regard  to  the  delay  in 
bringing  the  action,  well  taken,  for  there  was  no  obli- 
gation upon  the  plaintiff  to  present  the  note  at  all  as 
said  above. 

It  is  next  contended  that  the  plaintiff  took  the  note 
subject  to  all  defenses,  and  that  the  guaranty  was 
executed  some  time  after  the  execution  of  the  note 
and  was  executed  by  Brickell  without  any  considera- 
tion, etc.,  and  that  the  complaint  alleges  that  the 
plaintiff  obtained  the  note  by  assignment  and  that  no 
endorsement  of  the  note  was  pleaded  or  proven.  It 
appears,  however,  that  the  note  had  been  transferred, 
before  its  maturity,  to  several  parties  other  than  the 
plaintiff,  who  were  holders  in  good  faith  and  for  value, 
and  the  plaintiff,  although  obtaining  the  note  after 
maturity,  would  take  as  good  a  title  thereto  and  stancl 
in  as  good  a  position  as  such  prior  holders.  Bank  of 
Sonoma  County  v.  Oove,  63  Cal.  355  (49  Am.  Rep.  92); 
1  Daniel,  Neg.  Instruments,  §726a. 

As  to  the  transfer  of  the  note  by  endorsement,  the 
written  guaranty  was  set  forth  in  full  as  being  upon 
the  back  of  the  note  and  signed  by  the  guarantors, 
and  under  the  authorities  this  constituted  an  endorse- 
ment of  the  note  with  an  enlarged  liability.  Robinson 
V.  Lair,  31  Iowa,*  9;  Heard  v.  Bank,  8  Neb.  10;  Crosby 
V.  Roub,  16  Wis.  616  (84  Am.  Dec.  720);  Heaton  v.  HuU 
bert,  3  Scam.  489. 

It  is  further  contended  that  the  guaranty  being 
joint,  the  release  of  one  joint  obligor  released  the 
other,  and  that  the  release  of  the  principal  discharged 
the  surety,  and  as  the  Oppenheimer  estate  had  been 
released,  the  effect  of  it  was  to  release  the  Brickell 
estate  also.  But  this  rule  only  applies  where  the  dis- 
charge is  brought  about  by  some  affirmative  act  upon 
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the  part  of  tlie  creditor  and  there  was  none  in  this 
case;  all  that  is  claimed  is  a  failure  to  present  the 
note  against  the  Oppenheimer  estate.  Dye  v.  Dye^  21 
Ohio  St.  86  (8  Am.  Rep.  40);  Gage  v.  Bank,  79  111  62; 
Davis  V.  Graham,  29  Iowa,  514;  Darby  v.  Bank,  97  Ala. 
643  (11  South,  881);  2  Daniel  on  Neg.  Inst.  §1339. 

It  is  next  urged  that  when  the  surety  dies  and  the 
principal  survives,  that  the  surety's  estate  is  absolutely 
discharged,  and  the  survivor  only  is  liable.  But  this 
is  not  so  under  our  statutes  (Code  Proc,  §§  704,  1042), 
which  provide  that  in  certain  cases,  which  would  in- 
elude  this  one,  where  actions  could  have  been  main* 
tained  against  the  party  if  living,  that  the  same  may 
be  prosecuted  against  his  representatives. 

Finding  no  error,  the  judgment  is  affirmed. 

HoYT,  C.  J.,  and  Dunbar,  Anders  and  Gordon,  JJ., 
concur. 


[No  2236.    Decided  September  28,  1806.] 

The  City  of  Tacoma,  Respondent,  v.  German- Ameri- 
can Safe  Deposit  and  Savings  Bank,  Appellant 

BANKS  AND  BANKING  —  GITV  WABBANT8  DEPOSITED  AS  CASH  —  B8T0PPEL. 

In  an  action  by  a  city  to  recover  from  a  bank  a  sam  of  money 
alleged  to  have  been  dei>osited  by  its  treasurer,  the  answer  of  the 
bank  is  demurrable,  when  it  admits  that  it  had  given  credit  for  the 
amount  claimed  as  money  received  by  it  from  the  city  treasurer,  but 
alleges  as  a  defense  that  no  money  had  in  fact  been  deposited,  but 
merely  city  warrants  which  were  void,  the  answer,  however,  mak- 
ing no  offer  to  return  the  warrants  or  to  account  for  them  in  any 
way. 

A  bank  is  estopped  to  dispute  its  indebtedness  to  a  city,  where  at 
various  times  during  a  period  of  two  years  it  has  given  a  city  credit 
for  money  dei>osited,  and  entered  the  amounts  in  a  pass  book  de- 
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li vexed  to  and  kept  by  the  city  treasarer,  although  in  fact  city  war- 
rants instead  of  money  had  been  actually  received  by  the  bank, 
when  it  has  allowed  the  city  to  transact  its  business  upon  the  as- 
sumption that  the  money  in  question  was  on  deposit,  and  no  attempt 
was  made  by  the  bank  to  avoid  the  transaction  for  a  period  of  a  year 
and  a  half  after  the  last  of  such  deposits  had  been  made. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
Emmett  N.  Parker,  Judge.     Affirmed. 

jB.  F.  Heuston,  and  T.  W.  Hammond^  for  appellant. 
John  Paul  Judson,  and  W.  H.  H.  Kean  (Jame  Wick-- 
ersham,  of  counsel),  for  respondent. 

Per  Curiam. — This  action  was  brought  by  the  city 
against  the  respondent  bank  to  recover  a  balance  due 
of  moneys  deposited  by  a  former  city  treasurer  at 
various  times  from  April,  1892,  to  April,  1894, 
the  amount  thereof  being  something  over  $80,000. 
Some  $22,000  of  this  was  subsequently  paid  to  the  city 
upon  warrants,  by  its  treasurer  McCauley  who  had 
succeeded  Boggs,  the  former  treasurer.  The  defend* 
ant  answered  admitting  that  it  had  given  credit  for 
the  amount  claimed  as  money  received  by  it  from  the 
city  treasurer,  and  had  entered  the  same  in  a  pass 
book  which  was  delivered  to  and  kept  by  the  treasurer. 
But  as  a  defense  it  was  alleged  that  no  money  in  fact 
had  been  deposited,  and  -that  said  warrants  were  void, 
etc.  But  no  offer  was  made  to  return  the  warrants 
and  they  were  not  accounted  for  in  any  way.  Plain- 
tiff demurred  to  the  answer,  and  the  court  sustained 
the  demurrer,  and,  upon  the  failure  of  the  defendant 
to  amend,  judgment  was  rendered  for  the  plaintiff. 

We  think  the  demurrer  was  rightly  sustained.  It 
appears  from  the  pleadings  that  there  was  no  attempt 
upon  the  part  of  the  defendant  to  avoid  the  transaction 
until  October,  1895;  that  it  allowed  the  city  to  trans- 
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act  its  business  upon  the  statement  or  assumption  that 
the  money  in  question  was  on  deposit  with  the  de- 
fendant. One  treasurer  had  gone  out  of  office  and 
another  succeeded  him.  Furthermore,  the  defendant 
had  no  right  to  accept  the  warrants  as  it  alleges  it  did 
accept  them,  and  should  not  at  this  time  be  permitted 
to  interpose  the  defense  set  up.  It  was  also  incum- 
bent upon  the  defendant  to  return  or  offer  to  return 
the  warrants. 
Affirmed. 


15   2«j: 
18    574 I 

^  ^1  [Ka2242.    Decided  September  28^906.] 

15  206|        The  City  of  Tacoma,  Respondent,  v.  Henry  Kregh, 

Appellant 

COK8TITUTIONAL    LAW — SPECIAL    LB6I8LATI0N  —  OBDINANCS     AGAINST 
BABBEBS   PT7B8UINO  CALLIKO  ON  SUNDAY. 

A  legislature  havinff  no  authority  under  the  constitution  to  pass 
laws  partaking  of  the  character  of  special  legislation,  it  cannot  dele- 
gate such  power  to  a  city  council. 

An  ordinance  of  a  city  prohibiting  barbers  from  pursuing  their 
calling  on  Sunday  for  compensation,  is  void  as  an  act  of  special 
legislation,  as  it  singles  out  one  class  of  people  and  imposes  restric- 
tions upon  them  which  are  not  imposed  on  other  citizens  alike. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
Emmett  N.  Parker,  Judge.     Reversed. 

O'Brien  &  Robertson,  for  appellant. 
John  Paul  Judson,  and  W.  H.  H,  Kean  {Stacy  W. 
Oibbs,  of  counsel),  for  respondent. 

Per  Curiam, — The  appellant  was  convicted  in  the 
municipal  court  for  violating  a  city  ordinance  of  the 
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city  of  Tacoma,  which  ordinance  prevents  barhers 
from  pursuing  their  calling,  from  shaving  or  doing 
any  work  in  connection  with  their  trade,  for  compen- 
sation,  on  Sunday.  Appeal  was  taken  to  the  superior 
court  of  Pierce  county.  On  the  trial  appellant  was 
again  convicted,  and  from  the  judgment  of  that  court 
this  appeal  is  taken. 

This  judgment  is  attacked  for  various  reasons  by 
the  appellant,  but  with  the  view  we  take  of  his  last 
contention,  viz.,  that  the  law  is  special  and  is  obnox- 
ious to  the  provisions  of  our  constitution  in  relation 
to  special  legislation,  a  discussion  of  the  other  propo- 
sitions will  not  be  necessary.  One  class  of  people  is 
singled  out  by  this  law,  while  other  laboring  people 
in  different  characters  of  employment  are  allowed  to 
prosecute  their  work.  Conceding,  for  the  purpose  of 
this  case,  the  right  of  the  legislature  to  pass  a  law 
restricting  or  forbidding  manual  labor  on  Sunday, 
yet,  under  the  provisions  of  our  constitution,  the  re- 
striction must  be  imposed  alike  upon  all  residents  of 
the  state  or  the  effect  of  the  law  would  be  to  work 
privileges  and  immunities  upon  one  class  of  citizens 
which  did  not  equally  belong  to  all  citizens.  If  this 
law  is  valid,  then  the  legislature  would  have  the  right 
to  prohibit  farm  labor  on  Sunday;  to  prohibit  work- 
ing-by  printers  on  Sunday;  to  prohibit  nine-tenths  of 
the  employments  which  citizens  usually  engage  in  in 
this  country,  and  leave  the  other  one-tenth  of  the 
people  to  pursue  their  ^vocations.  This  would  plainly 
be  granting  privileges  and  immunities  to  one  class 
which  did  not  belong  equally  to  all  citizens.  The 
object  of  the  constitution  was  to  prohibit  special 
legislation  and  substitute  in  its  place  a  general  law 
which  bore  on  all  alike. 

It  seems  to  us  that  the  ordinance  in  question  is 
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special  legislation  within  the  meaning  of  the  cousti- 
tution,  and  of  course  if  the  legislature  had  no  right 
to  pass  such  a  law  it  could  not  delegate  such  power  to 
a  city  council.  This  view  is  sustained  by  Ex  parte 
Jentzsch,  44  Pac.  (Cal.),  803;  Keim  v.  Chicago,  46  111. 
App.  445;  Pasadena  v.  Stimaon,  91  Cal.  238  (27  Pac. 
604);  State  v,  Granneman,  33  S.  W.  (Mo.)  784,  and 
Eden  v.  People,  43  N.  E.  1108  (referred  to  on  page 
437,  Vol.  2,  Central  Law  Journal). 

It  is  true  there  have  been  some  decisions,  notably 
in  the  state  of  New  York,  holding  the  contrary  view, 
but  we  are  satisfied  with  the  reasoning  of  the  cases 
cited,  and  therefore  hold  the  ordinance  to  be  uncon- 
stitutional. 

The  judgment  will  be  reversed  and  the  cause  dis- 
missed. 


[No.  1989.    Decided  September  30, 1896  ] 

The  State  of  Washington,  on  the  Relation  of  John  O. 
Niggle,  Respondent,  v.  William  W.  Kirkwood,  Ap- 
pellant. 

QUO    WARRANTO — WHEN    LIBS — REMOVAL    PROM   CITY    OFFICE — SUF- 
FICIENCY OF   CHARGES  —  REVIEW  OF  PROCEEDINGS. 

Where  a  public  officer  of  a  city  has  been  removed  from  office 
upon  certain  charges  and  findings  made  against  him  by  the  mayor, 
who  has  appointed  a  saccessor,  the  proper  remedy  for  the  officer 
removed  is  by  an  information  in  the  nature  of  a  qtu>  warranto. 

The  removal  by  the  mayor  of  a  city  of  a  police  commissioner  is 
warranted,  when  it  is  charged  and  proved  that  as  such  officer  he 
attempted  to  interfere  with  the  administration  of  the  police  depart- 
ment in  the  enforcement  of  the  law  against  prostitution,  by  seeking 
to  influence  the  chief  of  police  to  permit  the  occupation  of  certain 
premises  for  immoral  purposes,  which  the  mayor  had  ordered  abated 
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as  a  nniflance,  and  had  attempted  to  remove  the  chief  of  police  upon 
failing  to  influence  him,  thecommisaioner  being  interested  as  owner 
in  certain  of  the  buildings  so  occupied  for  immoral  purposes,  from 
which  the  mayor  had  directed  the  objectionable  occupants  to  be 
removed. 

Although  charges  preferred  against  a  public  officer  by  the  mayor 
of  a  city  may  be  somewhat  indefinite,  objection  thereto  on  that 
gronnd  cannot  be  raised  in  the  superior  court,  when  the  person  re- 
moved from  office  had  gone  to  trial  on  them  before  the  mayor  with- 
out objection  and  without  any  motion  to  make  more  speciflc  and 
certain. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Richard  Osborn,  Judge.     Reversed. 

W^.  T.  Scott,  and  Frank  A,  Steele,  for  appellant. 

Tba  opinion  of  the  court  was  delivered  by 

r^UNBARy  J. — The  respondent  was  removed  from  the 
office  of  police  commissioner  by  the  mayor  of  the  city 
of  Seattle,  and  appellant  Kirkwood  was  appointed  to 
fill  Hhe  vacancy  caused  by  the  removal.  Subsequently 
^^  respondent,  as  relator,  commenced  an  action  by 
information  in  the  nature  of  a  quo  warranto  against 
the  appellant  to  oust  him  from  the  office  and  reinstate 
himself.  The  court  refused  to  hear  evidence  to  im- 
peach the  findings  of  the  mayor,  took  the  case  from 
the  jury,  and  found  for  the  relator  on  the  pleadings, 
upon  the  ground  that  the  charges  and  findings  were 
insufficient  to  support  the  removal  of  the  relator.  The 
appellant  answered  the  information,  denied  the  in- 
trusion and  ouster,  and  alleged  affirmatively  the  pro- 
cedure by  which  the  respondent  was  removed  from 
office  and  the  appointment  of  the  appellant  to  fill  the 
vacancy. 

The  first  proposition  argued  by  the  appellant  is  that 
the  court  had  no  jurisdiction  to  determine  the  suffi- 
ciency of  the  charges  or  findings^  or  to  inquire  into 
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the  materiality  of  the  grounds  for  respondent's  re- 
moval, upon  information  in  the  nature  of  a  quo 
warrantOy  because  it  is  a  collateral  attack  upon 
the  judgment  of  a  tribunal  invested  by  law  with  ex- 
clusive original  jurisdiction  to  hear  and  determine 
that  particular  matter.  The  appellant  admits  that  his 
objection  falls  under  the  ban  of  the  decision  of  this 
court  in  StatCy  ex  rel.  Heilbrony  v.  Van  BroekHUf  8 
Wash.  557  (36  Pac.  495),  but  vigorously  attacks  the 
grounds  of  that  decision.  We  have  re-examined  that 
case.  It  was  presented  by  able  counsel  and  carefully 
considered  by  the  court,  and  without  again  entering 
into  a  discussion  of  the  questions  involved,  we  are 
satisfied  with  the  decision  therein  rendered,  and  the 
rule  announced  that  the  proper  remedy  of  the  relator 
was  by  qv>o  warranto  instead  of  certiorari. 

The  second  contention  of  appellant,  however,  viz., 
that  the  charges  were  sufficient  to  support  the  removal 
of  relator,  we  think  must  be  sustained.  These  charges 
may  have  been  somewhat  indefinite,  but  no  motion 
was  made  to  make  them  more  definite  or  certain.  No 
objection  was  made  to  them  in  any  way.  The  appel* 
lant  went  to  trial  upon  the  complaint  as  it  was,  and 
the  issues  were  found  against  him,  and  we  think  it  is 
too  late  for  him  now  to  raise  the  objection  that  the 
complaint  was  indefinite  or  not  specific.  We  think 
that  there  is  sufficient  in  the  charges  preferred  by  the 
mayor  and  the  findings  made  to  sustain  the  verdict. 
It  is  charged  that  the  relator  was  interested  and  part 
owner  in  certain  buildings  which  were  occupied  for 
immoral  purposes;  that  their  only  value  arose  from 
such  occupation;  that  under  the  direction  of  the  mayor 
of  the  city  the  police,  in  the  enforcement  of  the  law 
against  such  immoral  practices,  were  proceeding  to 
abate  the  nuisance  by  driving  out  these  objectionable 
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occupants;  that  the  relator  from  time  to  time  attempted 
to  interfere  with  and  change  the  administration  of  the 
police  department  as  to  the  aforesaid  matter  and 
sought  to  influence  the  chief  of  police  to  permit  the 
occupation  of  these  premises  for  these  practices  and 
to  cease  interference  with  the  practices  carried  on 
there;  that  he  attempted  to  remove  the  chief  of  police 
for  the  reason  that  he  had  been  unable  to  influence 
the  chief  to  permit  such  practices,  and  many  other 
charges  of  like  character.  The  complaint  is  too  long 
for  review  at  length,  and,  as  we  have  before  said,  is 
somewhat  discursive  and  indefinite;  but  we  think  suf- 
ficient can  be  gathered  from  the  complaint  to  place 
the  relator  upon  trial  for  acts  which  were  inconsistent 
with  the  duties  of  a  public  officer.  For  this  reason 
the  judgment  will  be  reversed  and  the  cause  remanded 
with  instructions  to  proceed  in  accordance  with  this 
opinion. 

HoYT,  C.  J.,  and  Scott  and  Gordon,  JJ.,  concur. 


[No.  2090.    Decided  September  30,  1890.] 

John  C.  Malbon,  Respondent,  v.  Jambs  A.  Grow  et  a/., 
Defendants,  First  National  Bank  of  Colfax,  Ap- 
pellant. 

MOBTO  A0E8  —  RECORD  —  INDEX  —  SUFFICIENCY . 

An  index  to  a  record  of  mortgages  ^hich  contains  the  name  of 
mortgagor  and  mortgagee  and  a  description  of  the  land  to  the  ex- 
tent that  it  gives,  under  three  columns,  headed  respectively  *'  Sec. 
Lot."  "  Twp.  Block  "  and  "  R,"  the  figures  **  36,"  "  7,"  and  "  36  '» 
respectively,  is  sufficient  to  constitute  constructive  notice  of  an  in- 
cumbrance upon  sec.  35,  twp.  7,  range  36  in  the  county  of  the  place 
of  record,  under  the  provisions  of  the  law  requiring  records  of  deeds 
and  mortgages  to  be  properly  indexed  in  order  to  constitute  con- 
structive notice. 


10  soil 

41    628 
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Appeal  from  Superior  Court,  Walla  Walla  County. — 
Hon.  William  H.  Upton,  Judge.     AflRrmed. 

Eugene  K.  Haikna,  Thomas  H.  Brents,  and  Wellington 
Clark,  for  appellants  ; 
Few  statutes  are  similar  to  ours  in  making  the  in- 
dex an  essential  part  of  the  record,  and  consequently 
but  few  decisions  throwing  light  upon  the  point  in 
controversy  have  been  rendered.  These,  however, 
hold  that  "the  description  of  the  property"  is  an 
essential  part  of  the  index;  that  the  description  must 
be  " correct''  and  that  the  searcher  may  rely  upon  its 
being  so  and  need  not  look  beyond  it.  Noyes  v.  Horr, 
13  Iowa,  570;  Scoles  v,  Wilsey,  11  Iowa,  261;  Howe 
V.  Thayer,  49  Iowa,  154;  Breed  v.  Conley,  14  Iowa,  269 
(81  Am.  Dec.  485);  Shove  v.  Larsen,  22  Wis.  142; 
Lombard  v.  Culbertson,  59  Wis.  433.  See,  also,  1  Story, 
Eq.  Jur.,  §404;  2  Pomeroy,  Eq.  Jur.,  §650. 

George  T  Thompson,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — Respondent  Malbon  brought  this  suit 
to  foreclose  a  mortgage  executed  by  Grow  and  wife  to 
him  in  1891,  on  real  estate  in  Walla  Walla  county, 
making  Rogers,  Buff  and  wife  and  the  First  National 
Bank  of  Colfax,  parties  to  the  action  by  reason  of 
their  claiming  some  interest  in  the  same.  After  the 
execution  and  filing  of  the  mortgage  from  Grow  to 
Malbon,  appellant  and  defendant  Rogers  obtained 
mortgages  to  the  same  land  and  had  the  same  placed 
of  record  in  Walla  Walla  county. 

It  is  admitted  that  the  respondent's  mortgage  had 
been  transcribed  in  the  proper  public  record  before  the 
execution  of  appellant's  mortgage  but  it  is  claimed  by 
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appellant  that  the  respondent's  mortgage  had  not 
been  indexed  as  required  by  law  in  order  to  constitute 
the  record  of  its  constructive  notice  to  the  appellant 
of  its  existence.  The  index,  so  far  as  the  description 
of  the  land  is  concerned,  was  as  follows  : 


Description. 

Sec. 
Lot. 

Twp. 
Block. 

7 

R. 
36 

Land. 

35 

Appellant  and  defendant  Rogers  answered,  setting 
up  the  execution  and  recording  of  their  mortgages, 
pleading  the  lack  of  constructive  notice  of  respond- 
ent's mortgage  by  reason  of  the  want  of  a  proper  in- 
dex to  the  same  and  asking  that  their  mortgages  be 
declared  a  first  lien  on  the  land.  The  court  found 
that  the  law  had  been  complied  with  so  far  as  the  in- 
dex was  concerned  and  that  the  appellant  and  defend- 
ant Rogers  were  not  innocent  purchasers,  and  gave 
judgment  of  foreclosure  decreeing  respondent's  mort- 
gage to  be  a  first  lien  upon  the  land. 

It  is  admitted  that  the  index  contained  the  name  of 
the  mortgagor  and  mortgagee,  and  the  contention  of 
the  appellant  is  that,  under  the  rule  announced  by  this 
court  in  Ritchie  v.  Oriffiths,  1  Wash.  429  (25  Pac. 
341),  the  mortgage  of  the  appellant  should  have  been 
decreed  to  have  taken  preference  over  respondent's 
mortgage  and  been  declared  a  first  lien.  We  do  not 
think  this  contention  can  be  sustained.  It  is  true  that 
in  the  case  above  referred  to  it  was  held  that  the  de- 
posit of  a  deed  for  record  in  the  oflSce  of  the  county 
auditor  does  not  operate  as  constructive  notice  to 
the  public.  In  that  case  the  deed  had  not  been  in- 
dexed at  ally  and  the  court  was  of  the  opinion  that  where 
one  or  two  innocent  persons  .must  suffer  a  hardship, 
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the  misfortune  must  rest  on  the  person  in  whose  busi- 
ness and  under  whose  control  it  happened,  and  who 
had  it  in  his  power  to  avert  it.  Applying  the  same 
rule  in  this  case,  the  misfortune,  if  any,  should  rest 
upon  the  appellant,  for  there  was  sufficient  in  the  in- 
dex to  put  it  upon  notice  and  to  place  it  within  its 
power  to  avert  the  misfortune  by  a  more  careful  ex- 
amination of  the  record. 

It  is  true  that  this  description  is  not  technically  cor- 
rect. There  is  really  nothing  to  indicate  whether  the 
figures  *'  35  "  refer  to  section  or  lot,  or  whether  the 
figure  "7  "  refers  to  township  or  block;  it  might  refer 
to  either.  But  if  one  desired  to  purchase  lot  35  in 
block  7,  he  would  find  the  description  of  that  lot  and 
block  in  this  index;  or  if  he  desired  to  purchase  sec- 
tion 35  m  township  7,  he  would  also  find  the  descrip- 
tion in  this  index  sufficient  to  cause  a  reasonable  man 
to  examine  the  record  and  ascertain  whether  the  fig- 
ures in  the  index  referred  to  a  lot  or  a  section,  a  town- 
ship or  block. 

In  Ritchie  v,  Orifiths,  supra,  the  court  cited  Jones 
on  Mortgages,  where  that  author  says: 

"  Registry  laws  are  intended  to  furnish  the  best  and 
most  easily  accessible  evidence  of  the  title  to  real  es- 
tate; to  the  end  that  those  designing  to  purchase  may 
be  fully  informed  of  instruments  of  prior  date  affect- 
ing the  subject  of  their  contemplated  purchase,  and 
also  that  having  availed  themselves  of  this  means  of 
knowledge  they  may  rest  there,  and  purchase  in  abso- 
lute security;  provided  they  do  so  without  knowledge, 
information,  or  such  suggestion  from  other  facts  as 
would  be  gross  negligence  to  ignore,  of  some  anteced- 
ent conveyance  or  equitable  claim." 

Certainly  we  think  that  the  index  in  this  case  fur- 
nished information,  or  at  least  a  suggestion,  of  the  fact 
of  the  record  of  the  mortgage  which  the   appellant 
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could  not  ignore  without  the  grossest  kind  of  negli- 
gence. If  it  should  be  construed  to  be  township  and 
section,  then  the  index  of  the  sale  of  the  whole  of  sec- 
tion 35,  in  township  7,- must  be  construed  to  give  notice 
of  the  same  or  any  portion  of  such  section  or  town- 
ship, under  the  rule  that  the  greater  includes  the  less. 
In  Barney  v.  LittUy  15  Iow»,  527,  which  was  cited 
approvingly  by  the  court  in  Ritchie  v.  Orifiths,  supra, 
the  court  said: 

''While  the  index,  which  serves,  so  to  speak,  as  a 
finger-board  to  direct  the  inquirer,  must  not  mislead 
him  by  giving  a  totally  wrong  description  of  lands, 
yet  it  is  not  necessarily  and  essentially  a  prerequisite 
to  a  valid  registration  that  the  index  should  contain  a 
description  of  the  lands  conveyed.  It  is  sufficient  if 
it  points  to  the  record  with  reasonable  certainty.  If 
the  grantors'  and  grantees'  names  are  given  in  the  in- 
dex with  the  book  and  page  where  the  instrument  is 
recorded,  and  if  the  instrument  is  there  really  re- 
corded, we  believe  that  this,  so  far  as  the  object  of  the 
recording  act  is  concerned,  is  a  substantial,  though  it 
may  not  be  in  all  respects,  as  to  the  index  book,  a 
litei^al  compliance  with  the  law." 

The  case  at  bar  goes  beyond  this,  so  far  as  the  requi- 
sites of  the  index  are  concerned,  for  here  we  have  not 
only  the  names  of  the  grantor  and  the  grantee  and 
the  book  in  which  the  instrument  is  recorded,  but  we 
also  have  a  description,  though  imperfect,  of  the  land 
itself,  sufficient  to  challenge  the  attention  of  the 
searcher  of  the  record,  and  one  who  purchases  after, 
such  challenge  is  not  an  innocent  incumbrancer  or 
purchaser  without  notice.  For  even  though  the  con- 
structive notice  was  not  technically  given,  certainly 
the  record  furnished  a  sufficient  notice  in  fact  to  place 
the  subsequent  purchaser  upon  his  inquiry. 

20—15  WASH. 
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We  are  satisfied  with  the  rule  announced  in  Ritchie 
V.  Oriffithsy  but  we  do  not  think  it  should  be  extended. 
The  judgment  will  therefore  be  affirmed. 

HoYT,  C.  J.,  and  Scott  and  Gordon,  JJ.,  concur. 


[No.  2114.  DAclded  September  30,  1806.] 

_,         Wesley   Oomfton,   Receiver^   Respondent,  v.   Schwa- 

i'28  i78|  BACKER  Bros.  &  Co.,  Appellant. 

16   806« 

«6     93 

r  15    30al  BBCEIV1BB8  —  LB  A  YE  OF  COURT  TO  SUE  —  B8TOPPBL  —  INSOLYBNT  CORPOB- 

|f42    ^^^i  ATION  —  FRAUDULENT   PRKFBRBNCE  —  ATTACHMENT  BY  CRBDITOR^ 

COSTS. 

LeaYO  of  the  court  appointing  a  receiYer  to  sue  is  not  necessary 
before  instituting  suits  in  matters  connected  with  his  trust. 

A  judgment  by  confession,  made  by  an  insolYent  corporation  In 
faYor  of  one  of  its  creditors,  who  has  knowledge  of  its  insoWent  con- 
dition, and  which  confession  is  giYen  and  accepted  for  the  purpose 
of  making  a  preference  in  faYor  of  such  creditor  OYer  others,  is  Yoid 
as  against  the  other  creditors. 

A  receiver  for  an  insoWent  corporation  is  not  estopped  from  as- 
sailing a  confession  of  judgment  by  the  corporation  as  fraudulent 
by  reason  of  the  fact  that  in  a  former  receivership  the  receiver  had 
treated  the  judgment  as  valid,  and  had  been  dischaiged  by  the  coart 
upon  a  false  representation  that  all  the  debts  of  the  corporation,  ex- 
cept a  balance  on  such  judgment,  had  been  paid. 

The  fact  that  an  order  of  court  is  made  refusing  to  dissolve  an  at- 
tachment under  sec.  31S,  Code  Proc.,  does  not  establish  the  validity 
of  such  attachment  as  against  creditors,  but  it  may  be  attacked  by 
the  receiver. 

An  attachment  levied  upon  the  property  of  an  insolvent  corpor- 
ation by  a  creditor  having  knowledge  of  its  condition  may  be  set 
aside,  although  insolvency  proceedings  had  not  been  instituted, 
under  the  rule  in  this  state  constituting  the  assets  of  an  insolvent 
corporation  a  trust  fund  for  the  benefit  of  all  its  creditors. 

An  attachment  creditor  who  withholds  possession  from  a  receiver 
of  the  property  of  an  insolvent  corporation,  which  had  been  ob- 
tained by  attachment  levy,  is  not  entitled  to  recover  costs  paid  to  the 
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flheriff  for  the  care  and  custody  of  the  property  levied  on,  including 
rent  of  the  preiviees  where  the  property  had  been  kept,  in  an  action 

instituted  by  the  receiver  to  dissolve  the  attachment. 

# 

Appeal  from  Superior  Court,  King  County. — Hon. 
J.  W.  Langley,  Judge.     Affirmed. 

Donworth  &  Howe,  for  appellant. 
Winsor,  Bush  &  Mollis,  Boyd  J.  Tallman  and  Allen  & 
Powell,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,   J. — Respondent   is   the   receiver   of  the 
Abrahams  Grocery  Company.     He  was  appointed  and 
qualified  as  receiver  on  the  27th  of  November,  1894, 
and  subsequently  instituted  this  action  for  the  pur- 
pose of  restraining  the  sale  of  a  stock  of  merchandise 
belonging  to  such  corporation,  which  had  been  levied 
upon  by  the  sheriff  under  an  execution  issued  upon  a 
judgment  confessed  by  the  corporation  in  favor  of 
appellant,  Schwabacher  Bros.  &  Co.  (a  corporation), 
on  the  15th  of  November,  1893.     Also,  to  set  aside 
^uch  judgment  and   require  the  sheriff  to  turn  the 
property  levied  upon  over  to  the  respondent.     The 
ground  upon  which  the  relief  is  sought  is  that  the 
judgment  entered  upon  confession  was  made  by  the 
Abrahams  Grocery  Company  at  a  time  when  the  cor- 
poration was  insolvent,  and  known  by  the  appellant 
to  be  insolvent,  and  was  entered  with  the  intention  of 
<5reating  an  unlawful  preference  over  the  other  cred- 
itors of  such  insolvent  corporation,  and  was  accepted 
for  the  purpose  of  hindering,  delaying  and  defrauding 
the  other  creditors;  and  that  the  property  levied  upon 
Wall  of  the  property  of  said  corporation.     There  are 
other  allegations  of  the  complaint  attacking  the  valid- 
%of  the  judgment  upon  various  grounds  not  neces- 
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sary  to  be  here  considered.  The  answer  denied  the 
allegations  of  the  complaint  as  to  the  insolvency  of 
the  Abrahams  Grocery  Company;  denied  that  the 
confession  of  judgment  was  executed  for  the  purpose 
of  giving  the  appellant  a  preference;  denied  the 
various  allegations  of  irregularity  and  insufficiency, 
and  set  up  two  affirmative  defenses,  the  second  of 
which  is  that  in  addition  to  the  lien  created  by  the 
levy  of  an  execution  based  on  said  judgment  of  con- 
fession upon  the  property  in  question,  it  also  had  an 
attachment  lien  by  virtue  of  a  writ  of  attachment 
issued  on  the  27th  day  of  November,  1894,  in  an  ac- 
tion on  that  day  commenced  against  the  Abrahams 
Grocery  Company.  The  lower  court,  proceeding  with- 
out a  jury  to  determine  the  issues,  made  its  findings 
and  conclusions  upon  which  a  decree  was  entered  in 
favor  of  the  respondent,  and  the  cause  was  appealed. 

1.  The  first  contention  is  that  the  court  erred  in 
not  granting  appellant's  motion  for  a  non-suit,  upon 
the  ground  that  a  receiver  cannot  bring  a  suit  with- 
out first  obtaining  leave  from  the  court  which  ap- 
pointed him.  Since  the  filing  of  the  briefs  in  this 
case  that  question  has  been  determined  by  this  court 
adversely  to  the  appellant's  contention.  Hardin  v. 
Sweeney,  14  Wash,  129  (44  Pac.  138). 

2.  It  is  next  contended  that  the  court  erred  in  hold- 
ing the  confession  of  judgment  void.  The  lower  court 
found  as  a  fact  that,  at  the  date  of  said  confession,  the 
corporation  making  it  was  indebted  to  various  parties 
in  amounts  greatly  exceeding  the  amount  of  its  assets; 
that  it  was  unable  to  pay  its  creditors  and  continue  in 
business,  and  was  insolvent;  and  that  on  that  day  its 
president,  for  the  purpose  of  securing  the  appellant 
and  paying  it  out  of  the  assets  of  the  corporation  in 
preference  to  other  creditors,  caused  said  confession 
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of  judgment  to  be  made.  It  is  contended  that  the 
evidence  is  insufficient  to  justify  this  finding,  but  we 
are  satisfied  that  it  is  sufficiently  supported.  Upon 
the  trial  it  was  shown  that  a  receiver  had  been  ap- 
pointed for  the  said  Abrahams  Grocery  Company  on 
the  15th  of  November,  1893,  upon  the  petition  of 
Richard  Winsor,  secretary  of  said  corporation;  that 
said  receiver  qualified  and  entered  upon  the  discharge 
of  his  duties;  that  the  creditors  of  the  corporation 
attacked  the  validity  of  appellant's  judgment  and  an 
issue  was  thereon  framed  in  said  insolvency  proceed- 
ings: that  while  said  issue  was  pending,  the  corpor- 
atiouy  at  the  instance  of  the  appellant,  compromised 
with  the  contesting  creditors:  and  thereafter  the  re- 
ceiver filed  a  report,  representing,  among  other  things, 
that  all  of  the  debts  of  the  corporation  had  been  fully 
paid,  excepting  a  balance  upon  appellant's  judgment. 
In  this  petition  he  asked  permission  to  turn  over  to 
the  Abrahams  Grocery  Company,  subject  to  the  lien 
of  appellant's  judgment,  the  goods  and  chattels  re- 
maining in  his  hands,  and  that  he  might  be  discharged 
from  further  custody  and  control  of  the  same,  and  re- 
leased and  discharged  as  receiver.  Accompanying 
this  petition  was  the  stipulation  of  appellant,  agreeing 
to  the  discharge  of  the  receiver  and  consenting  that 
the  property  should  be  turned  over  to  the  corporation 
subject  to  appellant's  judgment.  Thereupon  an  order 
was  made  approving  the  report  of  the  receiver  as  to 
the  receipts  and  disbursements  reported  by  him,  and 
relieving  him  from  further  duty. 

It  was  shown  by  the  evidence  that  a  large  portion 
of  the  indebtedness  of  the  insolvent  corporation  had 
not  in  fact  been  paid  by  the  receiver,  but  that  the 
officers  of  said  corporation  had  obtained  from  certain 
of  its  creditors  extensions  of  time  for  payment,  and  in 
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some  instances  had  given  renewal  notes.  It  was  fur- 
ther made  to  appear  that  the  appellant  had  advanced 
to  the  Abrahams  Grocery  Company  the  sum  of  $1,000 
for  the  purpose  of  enabling  it  to  make  settlement 
with  its  creditors,  and  that  claims  against  said  corpor- 
ation were  compromised  for  sums  less  than  the  amount 
of  its  actual  indebtedness;  that  after  the  receiver  had, 
pursuant  to  the  order  of  the  court,  turned  back  to  it 
the  goods  and  personal  effects,  it  executed  a  mortgage 
in  favor  of  the  appellant  securing  said  sum  of  $1,000 
advanced  for  the  purposes  hereinbefore  mentioned; 
and  thereafter  the  corporation,  the  Abrahams  Grocery 
Company,  resumed  business  and  continued  therein 
until  the  27th  of  November,  1894,  upon  which  day  the 
attachment  already  referred  to  was  levied,  and  on  the 
same  day  the  respondent  was  appointed  receiver. 
.  We  think  that  the  lower  court  correctly  found  that 
the  Abrahams  Grocery  Company  was  insolvent  at  the 
time  when  the  judgment  upon  confession  was  entered, 
and  also  at  the  time  when  the  attachment  was  levied. 
We  also  think  that  the  evidence  is  sufficient  to  show  that 
the  insolvent  condition  of  said  corporation  at  both  of 
said  dates  was  known  to  the  appellant.  We  do  notthink 
that  the  respondent,  who  is  the  representative  of  all 
the  creditors  of  such  insolvent  corporation,  should  be 
estopped  from  assailing  the  confession  of  judgment 
as  fraudulent  by  reason  of  the  matters  occurring  in 
the  former  receivership  proceedings,  already  noticed. 
The  order  discharging  the  former  receiver  cannot  be 
held  to  bar  the  present  action.  It  simply  approved  of 
the  accounts  of  the  receiver  and  of  the  turning  over 
of  the  property  on  hand  to  the  corporation,  and  be- 
yond that  determined  nothing.  It  is  clear  from  the 
evidence  that  the  receiver  in  his  report  attempted  to 
impose  upon  the  court  and  that  his  representations 


OOMPTON  V.  8GHWABACHER  BROS,  d  00.         311 
Sept.  1896.]  Opinion  of  the  Oonrt—  Gordon,  J. 

that  the  dehts  of  the  corporation  were  in  fact  paid  were 
false.  It  is  also  clear  that  the  falsity  of  the  report  in 
this  respect  was  known  to  the  appellant,  and  we  are 
unable  to  avoid  the  conclusion  that  said  receiver  was 
acting  under  the  direction  and  at  the  instigation  of 
the  appellant.  But,  however  that  may  be,  the  evi- 
dence was  sufficient,  we  think,  to  justify  the  court's 
conclusion  that  the  judgment  by  confession  was  for 
the  purpose  of  giving  the  appellant  a  preference  over 
all  other  creditors  of  the  then  insolvent  corporation, 
and  that  appellant  accepted  it  for  the  like  purpose. 
Conover  v.  Hull,  10  Wash.  673  (39  Pac.  166). 

3.  It  appears  from  the  record  that  after  his  qualifi- 
cation the  respondent  moved  the  court  to  set  aside  and 
dissolve  the  attachment  of  November  27,  1894.  This 
motion  was  made  under  §318,  Code  Proc.,  and  was 
based  upon  affidavits.  The  lower  court  denied  said 
motion  and  this  court  affirmed  the  order  upon  appeal. 
14  Wash.  225  (44  Pac.  257). 

It  is  urged  by  appellant  that  this  established  the 
validity  of  its  attachment,  and  that  the  lower  court  was 
without  jurisdiction  in  this  cause  to  interfere  there- 
with. We  are  unable  to  agree  with  this  claim.  Sec. 
318,  supra,  provides  that, 

*'The  defendant  may  at  any  time  after  he  has  ap- 
peared in  the  action  .     .     apply  on  motion     . 
.     .     to   the  court  in  which   the   action   is  brought 

.  .  .  that  the  writ  of  attachment  be  discharged 
on  the  ground  that  the  same  was  improperly  or  irregu- 
larly issued." 

It  clearly  appears  that  the  question  of  the  insolvency 
of  the  defendant  in  attachment  was  not  made  a  ground 
for  dissolution  in  the  motion  already  referred  to. 
Upon  that  point  this  court  said  in  disposing  of  the 
appeal: 
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"  We  are  unable  to  discover  from  the  record  that  the 
appellant  corporation  is  insolvent.  ...  It  therefore 
becomes  unimportant  to  determine  whether  an  attach- 
ment may  be  had  in  this  state  against  the  property  of 
an  insolvent  corporation." 

Under  the  statute  already  referred  to  the  only  par- 
ties before  the  court  are  the  parties  to  the  attachment 
proceedings.  It  is  the  ''  defendant "  who  may  make 
the  motion,  and  the  court  has  no  jurisdiction  therein 
to  determine  the  rights  of  other  creditors.  Plaintiff, 
as  against  the  defendant,  might  be  entitled  to  an  attach- 
ment, but  an  order  sustaining  it  cannot  be  held  to  bar 
other  creditors  from  asserting  its  invalidity  in  a  proper 
proceeding.  The  creditors  of  this  insolvent  corpor- 
ation, whose  representative  the  respondent  is,  are 
entitled  to  their  day  in  court  on  the  question  of  the 
validity  of  this  attachment,  and  the  statute  referred  to 
does  not  contemplate  that  they  may  be  heard  in  the 
proceedings  upon  motion  to  discharge.  We  therefore 
conclude  that  the  order  denying  the  motion  to  dissolve 
the  attachment  cannot  be  invoked  by  appellant  for  the 
purpose  of  defeating  the  jurisdiction  of  the  court  in 
the  present  proceeding. 

4.  Our  conclusion  upon  this  phase  of  the  case 
makes  it  necessary  to  determine  whether  an  attach- 
ment levied  upon  the  property  of  a  corporation  which 
is  in  fact  insolvent  at  the  time  of  the  levy,  can  be  set 
aside  where  insolvency  proceedings  had  not  been  insti- 
tuted prior  to  the  attachment.  Whatever  rule  may 
prevail  elsewhere,  it  is  now  well  settled  in  this  state 
that  the  assets  of  an  insolvent  corporation  constitute 
a  trust  fund  for  the  benefit  of  all  of  its  creditors. 
Thompson  v,  Huron  Lumber  Co.,  4  Wash.  600  (30  Pac. 
741);  Conover  v.  Hull,  supra;  McKay  v.  Elwood,  12 
Wash,  579  (41  Pac.  919). 
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And  we  think  it  must  be  held  that  no  preference 
can  be  maintained,  based  upon  any  action  or  proceed- 
ing of  a  creditor  taken  with  knowledge  of  the  insolv- 
ent condition  of  such  corporation.  It  is  wholly 
inconsistent  with  the  trust  fund  theory  to  permit  a 
race  of  vigilance  to  be  instituted  between  the  creditors 
of  an  insolvent  corporation.  As  between  them  "equal- 
ity is  equity."  Ford  v.  Plankinton  Bank,  87  Wis.  363 
(58  N.  W.  766);  Tompson  v.  Huron  Lumber  Co,,  5 
Wash.  527  (32  Pac.  536);  Conover  v.  Hull,  10  Wash. 
673  (39  Pac.  166). 

5.  Nor  do  we  think  that  appellant  is  entitled  to 
recover  costs  paid  to  the  sheriff  for  the  care  and  cus- 
tody of  the  property  levied  upon  under  the  attach- 
ment, including  the  rent  of  the  premises  where  the 
property  was  kept.  The  record  discloses  that  imme- 
diately upon  qualilying  the  respondent  demanded 
possession  of  the  property  which  was  refused,  and 
thereafter  was  obliged  to  institute  proceedings  for  its 
recovery.  In  withholding  the  property  from  the  re- 
ceiver,  appellant  took  its  chances.  It  had  an  oppor- 
tunity, without  incurring  such  expense,  to  come  in 
and  share  ratably  with  the  other  creditors  of  the 
insolvent  corporation.  Instead  of  voluntarily  doing 
so  it  saw  fit  to  resist,  and  sought  to  enforce  its  claim 
to  a  preference.  It  did  so  at  its  peril  and  must  abide 
the  consequences. 

The  conclusion  which  we  have  reached  upon  the 
questions  already  considered  makes  it  unnecessary  to 
determine  some  minor  questions  discussed  in  the 
briefs  of  counsel.     The  decree  will  be  aflSrmed. 

Dunbar,  Scott  and  Anders,  JJ.,  concur. 
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[  No.  2279.    Decided  September  30,  1896.] 

State  op  Washington  on  the  Relation  oj  Thomas  R, 
Brown  et  al  ,  Receivers,  v.  The  Superior  Court  op 
Whatcom  County,  and  John  R.  Winn,  Judge, 

MANDAMUS  —  APPLICATION  FOR  WBIT  —  LACHES. 

A  writ  of  mandate  to  compel  a  superior  court  to  entertain  an  ap- 
peal from  a  justice  of  the  peace  will  not  issue,  where  application  for 
relief  by  mandamus  was  not  made  until  after  a  lapse  of  four  months 
from  the  date  the  ruling  complained  of  was  made. 

Original  Application  for  Mandamus. 

Carr  &  Preston,  and  W.  R.  Bell,  for  relators. 

Per  Curiam. — This  is  an  application  for  a  writ  of 
mandate  to  compel  the  respondent  court  to  entertain 
an  appeal  from  a  justice  of  the  peace.  Although 
several  objections  are  urged  against  granting  the  writ, 
we  find  it  necessary  to  pass  upon  one  of  them  only,  and 
that  is  the  delay  of  relators  in  making  the  applica- 
tion. 

The  rulingof  the  respondent  complained  of  was  made 
on  the  11th  day  of  February  last,  while  the  first  move 
made  in  this  court  was  on  June  25th.  It  was  incum- 
bent on  the  relators  to  proceed  diligently  in  order  to 
obtain*  relief  by  mandamus,  and  the  delay  of  four 
months  alone  would  require  a  denial  of  their  petition. 
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C.  C.  Hansen  et  ai,,  Dike  Commissioner 8,  Respondents^     ♦so    64| 
v.  Hiram  Hammer,  County  Auditor,  Appellant. 

OOMBTITUTIOlfAL  LAW  —  BBTABLI8HMBNT  OF  DIKIKO  DI8TBICTB — AU- 
THOSITT  TO  LEVY  SPECIAL  ASSESSMENTS — APPBOPBIATION  OF  PBOP- 
BBTY  —  COMPENSATION  TO  OWNEB — WHAT  IS  A  PUBLIC  PCJBPOSE. 

An  act  of  the  logislatare  providing  for  the  establishment  of  diking 
districts,  the  construction  and  maintenance  of  dikes  and  the  assess- 
ment of  property  benefited  to  pay  therefor,  is  not  unconstitutional 
under  art.  7«  4 9,  of  the  constitution,  which  seems  to  restrict  the 
delegation  of  legislative  power  to  authorise  local  improvements  by 
special  assessment,  or  by  special  taxation  of  property  benefited,  to 
the  corporate  authorities  of  cities,  towns  and  villages,  when  the 
same  section  further  provides  that  "  for  all  corporate  purposes,  all 
municipal  corporations  may  be  vested  with  authority  to  assess  and 
Collect  taxes,  and  such  taxes  shall  be  uniform  in  respect  to  persons 
and  property  within  the  jurisdiction  of  the  body  levying  the  same.*' 

A  law  providing  for  the  condemnation  of  rights  of  way  for  the 
construction  of  dikes  is  not  unconstitutional  as  authorizing  a  taking 
of  private  property  without  full  compensation  therefor  having  been 
made  in  money,  when  provision  is  made  therein  for  ascertaining 
the  cost  and  collecting  same  by  assessment  or  the  issuance  of  bonds, 
as  the  presumption  would  be  that  compensation  would  be  provided 
in  this  manner  before  actual  construction  began. 

The  appropriation  of  land  for  the  construction  of  local  dikes 
within  the  territory  of  diking  districts  authorized  by  law  to  be 
fcMrmed  is  a  taking  for  a  public  purpose. 

Upon  the  formation  of  a  diking  district  under  Laws  1895,  p.  304, 
personal  service  upon  every  person  within  the  district  of  notice  of 
the  petition  to  organize  the  district  is  nnneceseary,  and  failure  to 
give  such  personal  service  would  not  constitute  a  taking  of  private 
property  without  due  process  of  law. 

Appeal  from  Superior  Court,  Skagit  County.  — Hon. 
Henry  McBride,  Judge.     Affirmed. 


George  A.  Joiner,  for  appellant. 
Million  &  Houser,  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

Scott,  J. — ^This  case  involves  the  constitutionality 
of  the  act  providing  for  the  establishment  of  diking 
districts.  (Laws  1895,  p.  304.)  The  lower  court  sus- 
tained the  act,  and  this  appeal  was  taken. 

It  is  first  contended  that  the  act  is  in  violation  of 
§  9,  art.  7,  of  the  constitution,  which  reads  as  follows  : 

"  The  legislature  may  vest  the  corporate  authorities 
of  cities,  towns,  and  villages  with  power  to  make  local 
improvements  by  special  assessment,  or  by  special 
taxation  of  property  benefited.  For  all  corporate  pur- 
poses, all  municipal  corporations  may  be  vested  with 
authority  to  assess  and  collect  taxes,  and  such  taxes 
shall  be  uniform  in  respect  to  persons  and  property 
within  the  jurisdiction  of  the  body  levying  the  same." 

It  is  urged  with  much  force  that  as  the  constitution 
authorizes  the  legislature  to  vest  the  corporate  author- 
ities of  cities,  towns  and  villages  with  power  to  make 
local  improvements  by  special  assessment  or  taxation 
of  property  benefited,  it  in  effect  prohibits  the  grant- 
ing of  such  power  to  any  other  corporation.  As  the 
effect  of  sustaining  this  contention  would  be  to  pro- 
hibit all  similar  legislation  and  to  prevent  the  con- 
struction of  such  improvements  by  assessments  upon 
the  property  benefited  except  in  cities,  towns  and 
villages,  without  an  amendment  to  the  constitution,  it 
will  be  seen  that  the  question  presented  is  a  most  im- 
portant one. 

Counsel  have  called  our  attention  to  two  decisions 
construing  somewhat  similar  constitutional  provisions 
in  other  states.  One  of  these  is  Updike  v.  Wright,  81 
111.  49,  where  it  was  held  that  such  a  provision  in 
relation  to  cities,  towns  and  villages  prohibited  the 
granting  such  power  to  any  other  corporation.  The 
other  case  is  that  of  State  v.  Dodge  County,  8  Neb.  124 
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(30  Am.  Rep.  819),  where  the  supreme  court  of  Ne- 
braska took  the  contrary  view  and  held  that  such  a 
provision  only  prescribed  the  rule  of  apportionment 
of  such  special  taxes,  and  did  not  prohibit  the  legisla- 
ture from  conferring  power  to  make  local  improve- 
ments by  special  assessment  or  taxation  upon  property 
benefited  upon  other  municipal  corporations.  In 
both  of  these  constitutions,  the  second  clause  of  the 
provision  reads  "  for  all  other  corporate  purposes  "  in- 
stead  of  for  all  corporate  purposes"  as  ours  reads, 
and  the  clause  could  not  be  construed  here  as  provid- 
ing a  rule  of  apportionment  in  constructing  such 
improvements  merely,  for  we  have  held  that  cities, 
etc.,  could  construct  them  and  pay  therefor  by  a  gen- 
eral tax,  and  it  would  seem  that  the  first  clause  of  the 
provision  would  be  deprived  of  any  force,  if  it  has 
not  a  prohibitive  one  as  to  the  exercise  of  the  power 
by  other  corporations. 

Several  cases,  upon  which  this  provision  would 
have  a  direct  bearing,  have  heretofore  been  decided 
by  this  court,  but  in  none  of  them  was  it  called  to 
our  attention.  These  cases  are  Board  of  Directors  v. 
Peterson,  4  Wash.  147  (29  Pac.  995),  where  the  court 
held  that  an  irrigation  district,  formed  under  the  act 
there  in  question,  was  not  a  municipal  corporation 
within  the  meaning  of  §  6,  art.  8,  of  the  constitution; 
Seanor  v.  County  Commissioners ,  13  Wash.  48  (42  Pac. 
552),  where,  in  considering  the  act  relating  to  an 
improved  system  of  roads,  etc.,  the  court  also  held 
that  an  assessment,  levied  upon  the  property  bene- 
fited, was  not  a  tax  within  the  meaning  of  §  12,  art. 
11,  of  the  constitution;  and  Cass  v,  Dicks,  14  Wash. 
75  (44  Pac.  113),  which  was  an  injunction  suit  to  re- 
strain the  building  of  a  dike  under  the  present  law. 
Legislation  involving  the   same   principle  was   sus- 
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tained  in  the  two  former  cases,  and  the  constitution- 
ality of  this  act  was  not  questioned  in  the  decisions 
of  the  last  case.  It  will  thus  be  seen  that  this  case 
comes  to  us  complicated  by  those  decisions,  for,  if 
said  provision  is  held  to  prohibit  legislation  of  the 
kind  involved  here,  a  different  decision  should  have 
been  rendered  in  each  of  those  cases.  While  the 
effect  of  holding  that  it  is  not  a  prohibition  may  be 
to  give  little  or  no  effect  to  the  first  clause  in  the  pro- 
vision, and  while  the  general  rule  is,  that  a  constitu- 
tion should  be  interpreted,  if  possible,  to  give  effect 
to  all  parts  of  it,  yet  considering  the  fact  that  this . 
provision  in  our  constitution  is  more  like  the  one  in 
the  Nebraska  constitution  than  any  other  to  which 
our  attention  has  been  called,  and  that,  at  the  time 
our  constitution  was  adopted,  the  supreme  court  of 
Nebraska  had  construed  the  same  in  the  case  cited, 
and  furthermore  in  view  of  the  possible  effect  upon 
prior  legislation  and  constructed  improvements  above 
mentioned,  we  are  somewhat  compelled  to  the  conclu- 
sion that  it  should  not  at  this  time  be  held  to  be  a 
prohibition,  and  especially  as  we  doubt  whether  the 
strictness  of  the  rule  of  construction,  as  applied  to 
constitutions  rather  than  acts  of  the  legislature  so  as 
to  give  full  effect  to  every  expressed  part  of  it,  should 
obtain  in  as  great  a  degree  at  this  time  as  formerly, 
owing  to  the  modern  tendency  to  legislate  in  consti- 
tutions, as  the  real  spirit  and  intent  of  it  might 
thereby  be  defeated. 

The  respondents  practically  concede  that  the  pro- 
vision in  question  would  amount  to  a  prohibition  on 
the  legislature  to  confer  like  powers  upon  other  muni<> 
cipal  corporations  than  cities,  towns  and  villages,  and 
that  it  would  apply  to  counties,  they  being  municipal 
corporations  under  our  constitution.     But  it  is  con- 
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tended  that  under  the  holding  of  this  court  in  Board  of 
Directors  v.  Peterson,  supra,  that  a  corporation  of  this 
kind  would  not  be  a  municipal  corporation.  But  we 
regard  that  question,  for  the  purposes  of  this  case,  as 
unimportant,  for  we  would  not  be  disposed  to  construe 
the  provision  as  preventing  the  legislature  from  con- 
ferring upon  the  corporate  authorities  of  the  county 
similar  powers,  and  at  the  same  time  hold  that  the 
legislature  might  carve  a  district  out  of  a  portion  of 
a  county  and  create  another  set  of  officers  with  au- 
thority to  construct  such  improvements,  for,  if  so,  the 
legislature  could  make  an  entire  county  a  district  and 
thus,  by  merely  providing  for  other  officers  to  carry 
on  the  work,  evade  the  force  of  the  provision.  We 
are  of  the  opinion  that  the  legislature  could  have  con- 
ferred the  power  upon  counties  directly.  The  second 
clause  in  the  provision  which  provides  that ''  for  all 
corporate  purposes,  all  municipal  corporations  may  be 
vested  with  authority  to  assess  and  collect  taxes,"  etc., 
must  mean  general  corporate  purposes  affecting  all  the 
people  in  the  bounty,  and  for  that  reason  such  taxes 
should  be  uniform,  but  would  not  prohibit  the  levy- 
ing of  an  assessment  upon  property  benefited  for  the 
purpose  of  constructing  an  improvement  which  might 
benefit  a  portion  of  the  county  only. 

It  is  next  urged  that  the  act  is  in  derogation  of  §  16, 
art.  1,  of  the  constitution,  in  that  it  permits  the  tak- 
ing of  private  property  for  the  right  of  way  without 
full  compensation  therefore  being  first  made  in  money 
or  ascertained  and  paid  into  court  for  the  owner.  But 
no  such  taking  is  complained  of  in  this  case,  and  from 
the  examination  we  have  given  the  act,  we  do  not 
think  that  it  would  necessarily  result,  and,  as  the  case 
is  presented,  we  are  not  disposed  to. hold  the  act  un- 
constitutional at  this  time  on  that  ground.     While  the 
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cost  is  to  be  paid  for  by  an  assessment  upon  the  prop- 
ertj'  benefited,  authority  can  be  given  by  the  legisla- 
ture, if  it  is  not  now  contained  in  the  act,  to  collect 
the  assessments  in  advance  of  the  commencement  of 
actual  construction.  Furthermore,  the  act  provides 
for  the  issuance  of  bonds  under  certain  contingencies 
to  obtain  money  for  the  construction  of  the  improve- 
ment. While  the  owners  of  land  to  be  taken  for  a 
right  of  way,  have  a  right  to  compensation  before 
they  are  dispossessed,  whether  by  a  municipal  or  any 
other  corporation  (Lewis  v.  Seattle,  5  Wash.  741  (32 
Pac.  794),  and  the  money  therefor  must  be  provided 
in  some  manner  for  all  such  owners  not  waiving 
advanced  payment,  still  all  the  preliminaries,  includ- 
ing condemnation  proceedings,  to  ascertain  the  cost 
and  everything  in  advance  of  the  commencement  of 
actual  construction,  can  be  carried  on  and  completed 
before  it  is  necessa'ty  to  take  the  land,  and  the  decree 
of  condemnation  can  provide  for  payment  before  the 
owner  is  dispossessed,  and  for  a  forfeiture  of  the  right, 
if  not  made  within  a  reasonable  time.'  No  basis  of 
assessment  can  be  laid  until  the  cost  of  the  improve- 
ment is  ascertained,  and  it  is  necessary  to  know  the 
cost  of  the  right  of  way.  This  law  provides  that  in 
case  the  cost  of  the  improvements  exceed  the  benefits, 
the  whole  scheme  is  to  be  abandoned. 

The  next  objection  is  answered  by  saying  that  the 
taking  is  for  a  public  purpose. 

It  is  further  contended  that  the  act  is  unconstitu- 
tional because  it  permits  the  taking  of  private  prop- 
erty without  due  process  of  law,  but  as  to  the  objec- 
tions urged  in  this  respect,  we  do  not  think  it  is  neces- 
sary that  there  should  be  personal  service,  on  every 
person  within  the.  district,  of  notice  of  the  petition  to 
organize  the  district.     And  wiien  it  comes  to  obtain- 
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ing  the  right  of  way,  ietmple  provision,  for  service  upon 
owners  of  land  to  be  taken,  seems  to  have  been  made, 
at  least  there  is  no  question  presented  in  this  case 
which  would  authorize  us  to  hold  that  a  good  and  valid 
service  could  not  be  made  under  the  act. 

Affirmed. 

Dunbar,  Anders  and  Gordon,  JJ.,  concur. 

HoYT,  C.  J.,  dissents. 


[  No.  2306.    Decided  September  30. 1896.] 

B.  A.  MuNSON,  Appellant^  v.  George  Mudgett,  County 
Treasurer,  Respondent. 

COUNTIES  —  INTEBB8T  COUPONS  ON  BONDS  —  W  ABB  ANTS  —  PBIOBITY  OF 

PAYMENT. 

Under  Gen.  Stat.,  §2681,  providinf?  that  interest  coupons  on  the 
bonded  indebtedness  of  counties  should  rank  as  warrants  upon  the 
general  fund,  the  holder  of  county  warrants  issued  subsequent 
thereto  and  subsequent  to  the  act  of  1893  (Laws  1893,  p.  250,  §2), 
providing  that  "all  warrants  drawn  on  the  funds  of  the  county' 
shall  be  redeemed  by  the  treasurer  in  the  order  of  their  issuance," 
is  not  entitled  to  have  his  warrants  paid  as  long  as  there  are  insuffi- 
cient funds  to  meet  any  interest  coupons  that  may  be  due. 

Where  interest  coupons  upon  county  bonds  are  by  their  terms 
payable  at  a  designated  time  and  require  no  presentation  for  the 
purpose  of  fixing  the  time  and  order  of  payment,  their  payment 
cannot  be  postponed  and  the  rights  of  the  holders  subordinated  to 
those  of  the  holders  of  county  warrants  subsequently  issued. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Jesse  Arthur,  Judge.     Affirmed. 

James  Hopkins,  for  appellant. 
B.  N.  Carrier,  for  respondent. 

21^15  WASH. 
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The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — This  was  an  application  in  the  lower 
court  for  a  writ  of  mandate.  The  affidavit  for  the 
writ  states  that  the  appellant  was,  on  the  17th  of  July, 
1896,  the  owner  of  certain  warrants  drawn  on  the  gen- 
eral  county  fund  of  Spokane  county,  aggregating 
$322.30;  that  on  that  day  he  presented  said  warrants 
to  the  respondent  (county  treasurer)  and  demanded 
payment  thereof;  that  although  the  respondent  had 
on  hand,  belonging  to  said  general  fund,  sufficient 
funds  wherewith  to  pay  the  same,  payment  was  re- 
fused. 

In  answer  to  the  alternative  writ  the  respondent  set 
up  that  on  January  1,  1892,  Spokane  county,  pursuant 
to  authority  conferred  under  the  act  of  March  21, 
1890,  issued  and  sold  its  bonds  amounting  to  $183,000; 
that  said  bonds  draw  interest  at  six  per  cent,  per 
annum,  payable  on  the  Ist  day  of  January  of  each 
year,  in  accordance  with  interest  coupons  attached 
thereto;  that  said  bonds  and  coupons  were  prior  in 
date  and  issue  to  the  relator's  warrants;  and  the  in- 
ability of  respondent  to  pay  both  the  interest  and  the 
warrants  because  of  insufficient  funds.  The  court  be- 
low denied  the  writ  and  dismissed  the  suit  at  relator's 
cost,  from  which  he  has  appealed. 

The  only  question  for  determination  is  whether  the 
interest  coupons  are  entitled  to  priority  of  payment 
over  appellant's  warrants.  As  already  stated,  the 
bonds  and  coupons  were  issued  prior  to  the  date  of 
the  issuance  of  relator's  warrant's.  Sec.  8,  of  the  act 
of  March  21,  1890  (§2681,  Vol.  1,  Hill's  Code),  is  as 
follows : 

"  The  coupons  hereinbefore  mentioned  for  the  pay- 
ment of  interest  on  said  bonds  shall  be  considered  for 
all  purposes  as  warrants  drawn  upon  the  general  fund 
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of  the  county  issuing  bonds  under  the  provisions  of 
this  chapter,  and  when  presented  to  the  treasurer  of 
the  county  issuing  such  bonds,  and  no  funds  are  in 
the  treasury  to  pay  the  said  coupons,  it  shall  be  the 
dut}'  of  the  treasurer  to  indorse  said  coupons  as  pre- 
sented for  payment,  in  the  same  manner  as  county 
warrants  are  indorsed,  and  thereafter  said  coupons 
shall  bear  interest  at  the  same  rate  as  county  warrants 
so  presented  and  unpaid."  . 

Sec.  2  of  the  act  of  March  10,  1893  (Laws  1893,  p. 
250),  provides  : 

"  All  warrants  drawn  on  the  funds  of  the  county 
shall  be  redeemed  by  the  treasurer  in  the  order  of 
their  issuance." 

We  are  unable  to  determine  from  the  record  whether 
relator's  warrants  were  issued  before  or  subsequent  to 
the  passage  of  the  act  last  referred  to;  but  in  aid  of  the 
presumption  of  regularity  which  attends  all  judg- 
ments of  a  court  of  record,  we  would  be  bound  to 
presume  that  the  warrants  were  issued  subsequent  to 
the  passage  of  said  act,  and  upon  that  assumption  we 
think  that  the  judgment  was  right. 

Independent  of  this  consideration,  we  think  the 
judgment  must  be  sustained  upon  the  further  ground 
that  the  interest  coupons  were  by  their  terms  payable 
at  a  designated  time,  and  required  no  presentation  for 
the  purpose  of  fixing  the  time  and  order  of  payment, 
and  that  appellant  received  his  warrants  with  full 
knowledge  of  the  outstanding  bonds  and  their  con- 
ditions. It  is  not  unreasonable  to  presume  that  the 
certainty  of  payment  of  the  interest  at  the  times  fixed 
by  the  contract  was  an  element  tending  to  enhance 
the  market  value  of  the  bonds,  and  that  the  county 
was  enabled  thereby  to  obtain  the  money  upon  more 
favorable  terms  than  it  could   have  otherwise  done. 
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Our  conclusion  is  that  payment  of  the  interest  cou- 
pons cannot  be  postponed  and  the  rights  of  the  holders 
subordinated  to  those  of  the  holders  of  warrants  sub- 
sequently issued. 

The  judgment  is  affirmed. 

HoYT,  C.  J.,  and  Dunbar,  J.,  concur. 


[Na  2178.    Decided  October  1,  1896.] 

Town  of  Tumwater,  Appellant,  v.  Willliam  Pix,  Re^ 

spondeni. 

MUNICIPAL    CORPORATIONB  —  NOTICE    OP  STREET    ASBEeSMBNT  —  8UFPI- 
CIENCY  —  PLEADING. 

Personal  notice  to  a  property  owner  affected  by  a  proposed  levy 
of  assessments  for  a  street  improvement  is  sufficient,  even  where  the 
statute  provides  for  publication  of  notice  in  an  official  newspaper. 

Where  a  municipality  of  the  fourth  class  proposes  to  levy  an 
assessment  for  a  street  improvement  under  Laws  1893,  p.  226, 
which  requires  notice  thereof  to  be  published  in  the  official  news- 
paper of  the  corporation  for  ten  days,  but  the  town  is  not  authorized 
by  law  to  desifi^nate  an  official  newspaper,  the  requirements  of  the 
statute  as  to  notice  will  be  satisfied  by  personal  service  of  notice 
upon  the  parties  affected  by  the  proposed  assessment. 

An  allegation  in  a  complaint  that  *'  notice  of  an  assessment  and 
of  the  hearing  and  considering  of  objections  to  the  assessment  roll 
was  given  defendant  personally,"  is  sufficient,  as  against  a  demurrer^ 
to  show  that  actual  notice  was  given  to  defendant. 

Appeal  from  Superior  Court,  Thurston  County. — 
Hon.  T.  M.  Reed,  Jr.,  Judge.     Reversed. 

MiU)  A.  Root,  for  appellant. 
Charles  H  Ayer,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  town  of  Tumwater,  a  municipal 
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corporation  of  the  fourth  class,  brought  this  action 
under  the  provisions  of  Chapter  XCV  of  the  laws  of 
1893  (p.  226),  to  foreclose  a  lien  upon  certain  real 
estate  of  defendant  for  grading  and  improving  the 
street  in  front  of  such  property.  The  defendant  in- 
terposed a  demurrer  to  the  amended  complaint,  which 
demurrer  was  sustained  by  the  court. 

The  demurrer  attacked  the  complaint  for  the  reason 
that  the  same  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  appellant  addresses  itself 
in  its  brief  to  only  one  objection,  viz.,  the  lack  of 
proper  notice.  The  respondent,  however,  raises  three 
questions,  viz.,  that  the  complaint  fails  to  state  that 
an  assessment  has  been  made  and  in  lieu  of  this  pri- 
mary requisite  says  that  the  city  attempted  to  levy  an 
assessment;  that  the  notice  given  was  not  sufficient; 
and  that,  if  it  was,  the  service  of  the  notice  was  not 
properly  pleaded. 

We  think  there  is  nothing  in  the  first  contention 
worthy  of  discussion.  The  law  under  which  the 
action  was  brought  was  to  correct  attempted  assess- 
ments. If  it  had  been  an  assessment  under  the  law 
there  would  have  been  no  occasion  for  the  enact- 
ment. 

The  second  objection,  that  the  complaint  shows  a 
want  of  notice,  We  think  is  more  technical  than  meri- 
torious. Sec.  4  of  the  act  provides  that  upon  receiv- 
ing the  said  assessment  roll  the  clerk  of  such  city  or 
town  shall  give  notice  by  three  successive  publica- 
tions in  the  official  newspaper  of  such  city  or  town 
that  such  assessment  roll  is  on  file  in  his  office;  the 
date  of  filing  of  same,  and  said  notice  shall  state  a 
time  at  which  the  council  will  hear  and  consider  ob- 
jections to  said  assessment  roll  by  the  parties  ag- 
grieved by  such  assessment;  and  provides  for  ten  days' 
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notice,  etc.     The  complaint  in  this  case,  in  regard  to 
notice,  is  as  follows: 

"That  December  17,  1894,  at  one  o'clock  P.  M.  was 
fixed  by  the  Tdmwater  council  as  the  time  for  consid- 
ering and  hearing  by  it  any  and  all  objections  to 
assessments  and  assessment  rolls  referred  to  in  the 
foregoing  paragraph;  that  notice  of  said  hearing  and 
of  said  assessment  was  given  on  December  5,  1894, 
by  one  publication  in  the  Morning  Olympian,  a  daily 
and  weekly  newspaper  of  general  circulation  in  said 
town  of  Tumwater  in  Thurston  county,  and  which 
said  newspaper  was  then  and  had  been  long  prior 
thereto  the  newspaper  designated  by  its  council  as  the 
paper  in  which  all  publications  for  such  town  should 
be  made  and  in  which  they  were  made,  and  which 
was  the  official  newspaper  of  said  town  so  far  as  it 
was  possible  for  such  town  to  have  an  official  news- 
paper; that  notice  of  said  assessment  and  of  the  hear- 
ing and  considering  of  objections  to  said  assessment 
roll  was  also  given  to  this  defendant  personally  at  his 
home,  in  the  town  of  Tumwater,  Washington,  on  or 
about  the  6th  day  of  December,  1894,  and  over  ten 
days  prior  to  the  17th  day  of  December,  1894,  the  date 
fixed  for  the  hearing  and  consideration  by  the  council 
of  all  objections  as  aforesaid." 

The  complaint  shows  that  the  law  in  relation  to  the 
publication  in  the  official  newspaper  could  not  be  liter- 
ally complied  with,  for  it  shows  that  the  plaintiff  was 
a  municipality  of  the  fourth  class  and  could  have  no 
official  newspaper  as  provided  by  law.  It  therefore 
became  impossible  to  comply  with  the  strict  require- 
ments of  §  4'  so  far  as  the  publication  of  the  notice 
was  concerned.  This  compliance  therefore  being  im- 
possible, a  notice  which  was  equivalent  to  statutory 
notice  should  be  held  sufficient.  Darlington  v.  Com- 
monwealth, 41  Pa.  St  68. 

The  publication  by  the  official  newspaper  is  only  at 
best  constructive  notice.     It  may  reach  the  knowledge 
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of  the  defendant  or  it  may  not;  but  under  the  policy 
of  the  law  he  is  bound  to  take  notice  of  it  whether  he 
actually  sees  it  or  not,  if  the  statutory  requirement  is 
strictly  followed.  But  from  the  standpoint  of  reason 
no  notice  can  be  better  than  actual  notice.  The  only 
object  in  requiring  publication  is  to  give  notice  so  that 
the  property  owner  may  have  an  opportunity  to  ap- 
pear  and  protest.  This  requirement  is  fully  met  by 
actual  notice,  and  notice  by  publication  or  construc- 
tive notice  could  not  aid  him  in  any  way  if  as  a  mat- 
ter of  fact  he  had  actual  notice;  for,  as  is  well  said  by 
the  appellant  in  its  brief, 

**  A  literal  compliance  will  not  be  insisted  on  where 
it  would  kill  the  very  spirit  of  the  statute.  The  ob- 
ject of  the  statute  in  requiring  publication  of  notice 
was  to  give  property  owners  a  chance  to  appear  and 
protest.  Actual  notice  accomplishes  this  object  fully. 
A  thousand  publications  could  add  nothing  to  iV 

But  it  is  urged  by  the  respondei]tt  that  even  though 
this  be  true,  the  actual  notice  was  not  sufficiently 
pleaded;  the  complaint  should  have  stated  the  manner 
in  which  the  notice  was  given.  We  think  the  allega- 
tion of  the  complaint  is  as  broad  as  the  statute.  It  points 
out  no  particular  way  and  no  particular  form  of  notice 
for  publication,  and  the  complaint  does  not  allege  any 
particular  manner  of  giving  notice  personally.  It 
does,  however,  allege  that  notice  of  said  assessment 
and  hearing  and  consideration  of  objections  to  said 
assessment  roll  was  given  to  defendant  personally,  and 
ten  days  prior  to  the  date  of  hearing  the  protest.  This, 
it  seems  to  us,  is  good  as  against  the  demurrer.  The 
demurrer  must  assume,  under  the  allegations  of  this 
complaint,  that  notice  was  given  personally.  If  the 
manner  of  giving  the  notice  was  not  sufficiently  defi- 
nite, it  would  have  been  the  office  of  a  motion  to  make 
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more  definite  and  certain  and  have  corrected  the  com* 
plaint.  But  we  think  this  complaint  was  sufficient  to 
put  the  defendant  upon  his  denial  so  far  as  the  giving 
of  personal  notice  was  concerned. 

The  judgment  will  therefore  be  reversed  and  the 
cause  remanded  with  instructions  to  overrule  the  de- 
murrer,  the  appellant  to  obtain  its  costs  in  this  court. 

HoYT,  C.  J.,  and  Scott,  Anders  and  Gordon,  JJ., 
concur. 


[  No  2273.    Decided  October  1. 1890.J 

Gabriel  Asplund,  Respondent,  v.  Charles  Mattson, 

Appellant, 

PLEADING  —  DEPARTURE — WAIVER  OF  OBJECTION — CONTRACT — BREACH 
— BURDEN  OF   PROOF. 

By  proceeding  to  trial  without  raising  the  ohjection  that  the 
reply  constitutes  a  departure  from  the  cause  of  action  set  out  in 
the  complaint,  the  defendant  waives  his  right  to  urge  the  objection 
on  appeal. 

Where  work  under  a  contract  has  been  suspended  because  of 
plaintiff's  inability  to  proceed  therewith  owing  to  acts  of  God  pre- 
venting the  work,  there  is  no  breach  of  contract,  and  where  defend- 
ant enters  and  dispossesses  plaintiff  prior  to  the  period  fixed  by  the 
contract  for  completing  the  work,  the  burden  of  proof  is  on  defend- 
ant, in  an  action  to  recover  damages  for  breach  of  contract,  to  prove 
that  plaintiff  was  not  ready  and  willing  to  continue  in  the  perform- 
ance of  said  work  and  refused  to  go  upon  said  land  as  soon  as  it 
was  in  condition  to  have  work  done  upon  it. 

Appeal  from  Superior  Court,  Skagit  County. — Hon. 
Henry  McBride,  Judge.     Affirmed. 

Frank  Qiiinby,  for  appellant. 
Million  &  HouseVy  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Gordon,  J. —  Respondent  brought  this  action  to 
recover  damages  for  breach  of  a  contract  in  writing 
entered  into  between  the  parties,  by  the  terms  of 
which  the  respondent  undertook  and  agreed  to  clear, 
ready  for  plowing,  sixty  acres  of  land  on  the  home- 
stead of  the  appellant,  and  to  commence  work  by 
July  1,  1892,  "  and  continue  until  finished,  which 
shall  not  be  later  than  October  1,  1893,  and  if  discon- 
tinued for  more  than  thirty  days  said  Mattson  shall 
have  sufficient  cause  for  nullifying  this  contract." 
The  answer  of  the  defendant  was  a  general  denial, 
coupled  with  an  affirmative  defense  and  counterclaim. 
There  was  a  verdict  and  judgment  thereon  for  re- 
spondent, and  the  defendant  in  the  action  appealed. 

1.  It  is  urged  in  this  court  that  the  reply  of  the 
respondent  constitutes  no  defense  to  the  affirmative 
defense  contained  in  the  answer,  and  it  is  further 
contended  that  the  reply  was  a  departure  from  the 
cause  of  action  set  out  in  the  complaint.  We  have 
become  satisfied  from  an  examination  of  the  pleadings 
that  these  objections  are  not  well  taken,  but  in  any 
event  we  think  that  they  come  too  late,  and  that 
by  proceeding  to  trial  without  objection  the  appellant 
has  waived  his  right  to  urge  them. 

2.  It  is  next  complained  that  the  court  erred  in  in- 
structing the  jury.  It  is  conceded  that  the  respondent 
had  commenced  the  work,  and  cleared  a  considerable 
portion  of  the  land  and  that  the  appellant  had  from 
time  to  time  advanced  as  part  payment  of  the  contract 
price  the  sum  of  $615.  It  also  appears  that  the  re- 
spondent had  discontinued  work  during  the  spring 
and  summer  months  of  1893,  pleading  as  an  excuse 
for  so  doing  that  he  was  prevented  from  prosecuting 
the  work  by  reason  of  the  excess  of  rain  fall,  flooding 
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the  land  to  an  extent  not  contemplated  by  the  parties 
at  the  time  of  the  execution  of  the  contract,  and  such 
as  to  hinder  and  make  it  impossible  for  him  to  con- 
tinue the  work,  and  that  his  failure  to  go  ahead  was 
by  reason  of  an  act  of  God,  whereby  he  was  excused. 
It  further  appeared  that  on  the  10th  of  August,  1893, 
and  before  the  time  fixed  by  the  contract  for  the 
completion  of  the  work,  the  appellant  entered  upon 
the  premises,  took  possession  thereof  and  completed 
the  work.  The  instruction  complained  of  in  this  re- 
gard is  as  follows: 

"  If,  gentlemen  of  the  jury,  you  believe  from  the 
evidence  that  the  plaintiff  was  prevented  from  con- 
tinuing the  work  in  clearing  said  land  for  the  reason 
that  there  had  been  excessive  rainfall  in  the  spring 
and  summer  of  1893,  thereby  flooding  the  land  of  de- 
fendant to  such  an  extent,  and  the  same  not  being 
contemplated  by  the  parties  at  the  time  of  the  exe- 
cution of  the  contract,  and  so  as  to  hinder  and  make 
it  absolutely  impossible  for  plaintiff  to  continue  the 
work  at  that  time,  and  without  allowing  thirty  days 
to  elapse  without  performing  said  work,  or  any4)art 
thereof,  that  is,  that  he  was  prevented  from  going 
ahead  with  the  work  by  an  act  of  God,  that  is  a  legal 
excuse  for  the  plaintiff's  discontinuing  the  work.  And 
it  having  been  conceded  that  the  defendant  was  upon 
the  lands  on  or  about  the  10th  day  of  August,  1893, 
and  began  to  complete  the  work  which  plaintiff  was 
to  perform  under  the  terms  of  the  contract,  then  and 
because  of  that  act  the  burden  of  proof  is  shifted  upon 
the  defendant  to  prove  that  plaintiff  was  not  ready 
and  willing  to  continue  in  the  performance  of  said 
work  and  refused  to  go  upon  the  land  as  soon  as  it 
was  in  condition  to  have  work  done  upon  it;  and 
should  you  find  that  the  defendant  has  not,  by  a  fair 
preponderance  of  the  evidence,  proved  such  refusal, 
and  should  you  further  find  that  plaintiff  was  pre- 
vented from  so  completing  such  work  by  reason  of  the 
acts  of  the  defendant  in  going  upon  said  premises  and 
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performing  the  work  himself,  then  you  should  find 
for  the  plaintiff  and  fix  his  damages  at  the  amount  of 
what  you  may  believe  from  the  evidence  would  have 
been  the  fair  profits  of  the  entire  contract  had  be  been 
allowed  to  finish  the  same." 

It  is  contended  that  the  burden  of  proof  did  not 
shift  upon  the  defendant  to  prove  that  the  plaintiff 
was  not  ready  and  willing  to  continue  the  work.  But 
we  think  counsel  is  mistaken  in  assuming  that  the 
discontinuance  of  the  work  upon  the  part  of  respond- 
ent constituted  a  breach.  And  in  the  light  of  the 
evidence  and  the  verdict  rendered,  the  jury  evidently 
considered  respondent's  failure  to  prosecute  the  work 
daring  the  spring  and  summer  months,  excusable. 
Under  the  circumstances  there  was  no  breach  of  con- 
tract upon  his  part.  The  work  was  simply  suspended, 
and  the  appellant  having  entered  and  dispossessed 
respondent  prior  to  the  period  fixed  by  the  contract 
for  completing  the  work,  he  assumed  the  burden  of 
proof  as  charged  in  the  instruction  complained  of. 
Bishop,  Contracts,  §§608,  609;  3  Am.  &  Eng.  Enc. 
Law,  p.  899;  2  Parsons,  Contracts  (6th  ed.),  •672. 

3.  The  next  error  complained  of  relates  to  the  giv- 
ing of  another  instruction.  But  when  the  instruction 
is  considered  in  the  light  of  the  admitted  fact  that 
the  appellant  took  possession  of  the  premi9es  and  the 
further  fact  that  the  jury  have  by  their  verdict  de- 
termined  that  there  was  no  breach  of  the  contract 
upon  the  respondent's  part,  we  think  that  the  giving 
of  the  instruction  was  not  error;  and  in  any  event  it 
was  not  prejudicial  error. 

4.  The  remaining  objection  is  that  the  verdict  and 
judgment  is  not  supported  by  the  evidence;  and  it  is 
urged  upon  the  theory  that  the  jury  based  the  amount 
of  the  recovery  given  upon  the  assumption,  that  the 
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plaintiflF  was  entitled  to  recover  the  total  amount  of 
what  he  would  have  made  had  he  been  allowed  to 
complete  the  contract.  We  have  examined  the  evi- 
dence and  the  charge  of  the  court  bearing  upon  this 
feature  of  the  case,  and  do  not  feel  warranted  in  dis- 
turbing the  verdict. 

Affirmed. 

Dunbar  and  Anders,  JJ.,  concur. 


I  16    650 

'Jl   ^  I  No.  2138.    Decided  October  2.  1896.1 

Alfred  MosKER  etal.,  Respondents,  v.  Charles  Bruhn 
et  al.,  Defendants,  Seattle  Hardware  Company, 
Appellant. 

SUFFICIBJfCY  OP  COMPLAWT— WAIVBR  OP  OBJECTIONS  —  INTERPLKA.DKB. 

Where  the  ohjection  that  the  complaint  does  not  state  a  cause  of 
action  has  been  raised  in  the  lower  coart  by  demurrer,  and  the 
demurrer  has  been  subsequently  waived,  the  defendant  cannot  raise 
the  objection  of  insufficiency  of  the  complaint  on  appeal,  as  Code 
Proc.,  §  193,  permitting  the  defendant  to  raise  the  objection  at  any 
stage  of  the  proceedings  that  the  complaint  does  not  state  a  cause 
of  action  has  no  application  to  cases  where  the  point  has  been 
once  raised  in  the  lower  court  by  demurrer  and  then  abandoned. 

When  a  complaint  is  attacked  after  judgment  for  want  of  facts 
to  state  a  cause  of  action,  it  mtist  be  most  liberally  construed  and 
the  judgment  sustained,  if  by  any  reasonable  intendment  it  can  be. 

A  complaint  in  an  action  of  interpleader  is  sufficient,  especially 
when  first  objected  to  after  judgment,  when  it  alleges  that  plaintiff 
was  indebted  to  a  certain  firm,  that  it  had  been  garnished  by  two 
creditors  of  said  firm,  one  of  whom  had  obtained  a  judgment 
against  plaintiff,  but  that  the  other  garnishing  claimant  is  assailing 
such  judgment  as  void,  that  plaintiff  is  willing  to  pay  the  money 
due  the  principal  debtor  to  the  party  entitled  thereto  and  offers  to 
pay  said  money  into  court  to  be  applied  as  the  court  shall  determine. 

Appeal  from  Superior  Court,  King  County. —  Hon. 
J.  W.  Langley,  Judge.     Affirmed. 
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Bronson  &  Clark,  for  appellant. 

Bausmatif  Kelleher  &  Emory ,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — The  respondents  were,  on  the  18th 
day  of  November,  1893,  indebted  to  the  firm  of 
Charles  H.  Baker  &  Co.  in  the  sum  of  $913.79.  t)n 
that  day  the  appellant,  the  Seattle  Hardware  Company, 
commenced  an  action  for  the  recovery  of  money, 
against  said  firm,  and  at  the  same  time  sued  out  a 
writ  of  garnishment  and  caused  the  same  to  be  served 
upon  the  respondents.  Thereafter  such  proceedings 
were  had  that  judgment  was  rendered  in  said  garnish- 
ment  proceeding  against  respondents  for  the  sum 
of  $913.79.  Subsequently  the  firm  of  Bruhn  &  Henry 
caused  an  execution  to  be  issued  on  a  judgment 
recovered  by  said  firm  against  said  firm  of  Baker 
&  Co.,  and  caused  a  garnishment  thereunder  to  be 
served  upon  the  respondents,  and  an  order  requiring 
respondents  to  appear  for  the  purpose  of  being  ex- 
amined upon  supplementary  proceedings.  Thereupon 
respondents  brought  this  action  of  interpleader  under 
§  153,  Code  Proc,  (Vol.  2,  Hill's  Code),  which  is  as 
follows : 

"Any  one  having  in  his  possession,  or  under  his 
control,  any  property  or  money,  or  being  indebted, 
where  more  than  one  person  claims  to  be  the  owner 
of,  entitled  to,  interested  in,  or  to  have  a  lien  on  such 
property,  money  or  indebtedness,  or  any  part  thereof, 
may  commence  an  action  in  the  superior  court  against 
all  or  any  of  suth  persons,  and  have  their  rights, 
claims,  interest,  or  li^n  adjudged,  determined  and  ad- 
justed  in  such  action." 

The  complaint,  in  addition  to  the  facts  already  set 
forth,  alleges  that  the  firm  of  Bruhn  &  Henry  assert 
"  that  the  proceedings  in  garnishment  instituted  by 
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said  Seattle  Hardware  Company  are  without  jurisdic- 
tion and  void."  The  complaint  also  alleges  that  the 
appellant  threatened  and  was  about  to  issue  execution 
upon  the  judgment  recovered  against  the  respondents 
in  such  garnishment  proceedings.  Also  that  the  firm 
of  Bruhn  &  Henry  were  pressing  their  garnishment 
ag&inst  respondents;  and  continuing,  says  : 

**  There  is  danger  that  judgment  will  also  be  ren- 
dered in  favor  of  said  Bruhn  &  Henry  and  against 
plaintiffs,  and  that  plaintiffs  will  be  compelled  to  pay 
said  indebtedness  twice;  that  the  amount  claimed  by 
each  of  said  firm  is  equal  to  the  total  amount  of  in- 
debtedness due  from  the  plaintiffs  to  said  Baker  & 
Co. ;  that  these  plaintiffs  are  able  and  willing  to  pay  said 
sum  of  $913.79  to  the  party  entitled  thereto,  and  only 
desire  that  the  court  shall  determine  to  whom  said 
money  is  entitled  and  offer  at  any  time  upon  the  order 
of  said  court  to  pay  said  sum  into  court  for  the  satis- 
faction of  said  indebtedness  against  them." 

A  demurrer  to  the  complaint  was  filed  by  the  appel- 
lant, and  on  the  same  day  it  answered,  setting  up 
afiirmatively  its  judgment  recovered  in  the  garnish- 
ment proceeding  already  referred  to.  Subsequently 
the  lower  court,  all  the  parties  being  present,  grant-ed 
a  temporary  injunction,  restraining  both  the  appel- 
lant and  also  the  firm  of  Bruhn  &  Henry  from  fur- 
ther proceedings  in  garnishment;  and  also  made  an 
order  directing  the  respondents  to  pay  the  money 
which  it  was  owing  Bruhn  &  Henry  into  the  registry 
of  the  court,  which  the  respondents  proceeded  at  once 
to  do.  Thereafter  an  issue  was  formed  between  ap- 
pellant and  the  firm  of  Bruhn  &  Henry,  and  a  judg- 
ment and  decree  entered  by  the  lower  court  on  July 
13,  1895,  adjudging  the  garnishment  proceeding  of 
the  appellant  against  the  respondents  void  and  in- 
operative,  and  perpetually  enjoining   the  appellant 
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from  enforcing  or  collecting  its  judgment  rendered 
therein  or  from  taking  any  further  proceedings 
thereon.  Also  that  the  defendants  Bruhn  &  Henry 
were  entitled  to  the  fund  paid  into  court.  From  this 
judgment  and  decree  the  Seattle  Hardware  Company 
has  appealed. 

Prior  to  the  giving  of  notice  of  appeal,  the  court, 
further  proceeding  in  said  cause  with  all  of  the  parties 
before  it,  made  a  further  order  and  judgment  direct- 
ing the  clerk  of  the  court  to  pay  to  Bruhn  &  Henry  the 
sum  of  $833  from  said  fund.  No  exception  was  taken 
or  reserved  thereto  by  the  appellant. 

The  sole  ground  relied  upon  for  a  reversal  is  that 
the  complaint  fails  to  state  a  cause  of  action.  No 
question  of  jurisdiction  is  raised  in  the  case.  Counsel 
for  the  respondents  insist  that  the  appellant  cannot 
be  heard  to  urge  this  objection,  claiming  that  it 
waived  its  demurrer  in  the  lower  court  by  -neglecting 
to  bring  it  on  for  hearing  and  by  putting  in  an  an- 
swer and  proceeding  to  trial  upon  the  merits.  We 
think  this  contention  must  be  sustained.  The  record 
fails  to  show  that  the  attention  of  the  lower  court  was 
ever  called  to  the  demurrer.  It  does  not  show  that 
the  appellant  sought  or  obtained  any  ruling  from 
the  lower  court  thereon,  but  does  show  that  it  pro- 
ceeded to  litigate  with  the  respondents,  and  the  firm 
of  Bruhn  &  Henry,  upon  the  merits,  in  which  litiga- 
tion it  was  unsuccessful.  Appellant  insists  that  the 
Code  (§  193),  permits  it  to  raise  the  point  here  for  the 
first  time.  The  answer  is  that  it  raised  it  below  by 
demurring  and  abandoned  the  point  when  it  aban- 
doned its  demurrer. 

Aside  from  this,  however,  we  think  the  complaint 
is  sufficient,  at  least  as  against  an  objection  to  it 
raised  here  for  the  first  time.     A  complaint  when  so 
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attacked  is  entitled  to  be  most  liberally  construed,  and 
the  judgment  sustained  if  by  any  reasonable  intend- 
ment it  can  be.  Johnson  v,  Leonhard,  1  Wash.  564 
(20  Pac.  591);  Lyen  v.  Bond,  3  Wash.  T.  407  (19 
Pac.  35). 

While  it  is  true  that  the  complaint  shows  that  ap- 
pellant had  obtained  a  judgment  in  garnishment  pro- 
ceeding against  respondents,  it  also  showed  that  the 
validity  of  appellant's  judgment  was  assailed  by  the 
rival  claimant  to  the  fund,  who  asserted  that  the 
judgment  was  void,  and  this,  as  already  noticed,  is 
precisely  what  the  lower  court  found.  We  think  that 
enough  was  stated  in  the  complaint  to  make  the  case 
a  proper  one  for  interpleader  under  the  statute. 

Affirmed. 

Scott  and  Dunbar,  JJ.,  concur. 

Anders,  J.,  concurs  in  the  result. 


[No.  220o.    Decided  October  2,  1896.] 

I'lfi  m\  The   Pacific   Lounge  and  Mattress  Company,  -Be- 

'  spondent,  v.  Nicholas  Rudbbeck,  Appellant 

SALE  —  WHEN  TITLE    PASSES  —  INTENTION — BEPLBVIN. 

In  determining  whether  title  has  or  has  not  passed  by  a  contract 
of  sale,  the  primary  test  is  one  of  intention,  and,  if  that  is  mani- 
fested clearly  and  unequivocally,  it  controls. 

Where  goods  have  been  sold  to  a  purchaser  in  consideration  of 
an  antecedent  debt  due  him  from  the  seller,  although  nothing  in 
furtherance  of  the  sale  beyond  the  manifest  intention  of  the  parties 
to  pass  title  has  been  done,  replevin  will  lie  at  the  instance  of  the 
purchaser  against  a  third  party,  who  holds  the  goods  under  a  lease 
from  the  seller,  which  has  been  violated. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  John  C.  Denney,  Judge.     Affirmed. 
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Black  &  Edwards,  for  appellant. 
James  B.  Murphy,  for  respondent. 

The  opinion  of  the  court  was  delivered  hy 

Dunbar,  J. — This  was  an  action  in  the  nature  of 
replevin,  brought  by  the  respondent  against  appellant 
to  recover  the  possession  of  certain  furniture  and 
carpets  described  in  the  complaint.  The  complaint 
alleged  that  the  respondent  was  the  absolute  owner  of 
the  goods  in  question,  which  was  denied  by  the  appel- 
lant. A  verdict  was  rendered  in  favor  of  the  respond- 
ent, on  which  judgment  was  entered  and  from  which 
an  appeal  was  taken. 

Many  errors  are  alleged  by  the  appellant's  brief, 
but  according  to  appellant's  own  theory  they  are  all 
involved  in  the  determination  of  one  question,  viz., 
whether  the  respondent,  according  to  the  evidence,  is 
the  owner  of  the  goods  sued  for  or  was  in  fact  a  mort- 
gagee. It  is  contended  by  the  appellant  that  the 
complaint  shows  that  the  respondent  only  held  these 
goods  as  security  for  the  payment  of  a  debt  due  from 
one  C.  H.  Bakeman.  It  may  be  said  here  that  the 
goods  were  held  under  a  lease  from  Bakeman  to  the 
appellant,  which  goods  were  afterwards  sold  by  Bake- 
man to  the  respondent.  Demand  was  made  by  it 
upon  the  appellant  for  the  possession  of  the  goods  and 
upon  refusal  this  action  was  brought. 

We  think  the  complaint  states,  in  language  which 
cannot  be  susceptible  of  two  constructions,  that  the 
plaintiff  is  the  owner  and  not  the  mortgagee  of  this 
property,  and  it  seems  to  us  that  the  evidence  also 
conclusively  shows  an  ownership  in  the  respondent. 
The  testimony  of  J.  W.  Efan,  who  was  the  agent  of 
the  respondent  and  who  did  its  business  for  it,  was  to 

22—15  WASH. 
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the  effect  that  respondent  had  purchased  these  goods 
outright  from  Mr.  Bakemaii,  and  that  the  intention 
was  to  convey  the  entire  title  of  said  goods  to  the  re- 
spondent company.  It  seems  that  another  arrange- 
ment had  been  made  between  the  respondent  and 
Bakeman,  but  the  witness  says : 

"  After  talking  the  matter  over  with  some  of  the 
other  members  of  the  company,  we  decided  that  the 
arrangement  was  unsatisfactory  to  us,  and  I  saw  Mr. 
Bakeman  again  and  told  him  that  the  company  wanted 
to  buy  the  goods  outright  and  take  the  absolute  title 
thereto,  and  Mr.  Bakeman  agreed  to  sell  the  goods  and 
I  agreed  to  take  them,  and  I  bought  them  and  closed 
the  deal  then  and  there  as  agent  for  the  plaintiff." 

This  testimony  is  undisputed,  but  it  is  the  con- 
tention of  the  appellant  that  inasmuch  as  no  credit 
was  given  Bakeman  by  the  respondent,  Bakeman  being 
indebted  to  it  at  the  time,  and  inasmuch  as  the  price 
which  was  to  be  received  by  Bakeman  under  the  con- 
tract was  to  be  the  price  for  which  the  goods  were  sold 
by  the  respondent,  the  title  to  the  goods  did  not  pass; 
that  something  remained  yet  to  be  done  before  the 
contract  became  executed. 

While  it  is  true  that  in  many  instances  the  test  of 
an  actual  conveyance  is  the  doing  of  everything  which 
is  to  be  done,  yet  under  the  modern  authorities,  at 
least,  the  doctrine  of  intention  prevails,  and  where  the 
intention  of  the  contracting  parties  can  be  ascertained 
without  doubt,  no  test  is  necessary  and  the  property 
in  the  thing  vests  whether  something  else  is  to  be 
done  or  not.  The  rule  is  thus  announced  in  21  Am. 
&  Eng.  Enc.  Law,  p.  478  : 

'*  In  determining  whether  title  has  or  has  not  passed 
by  the  contract,  the  primary  consideration  is  one  of 
intention.  The  agreement  is  what  the  parties  in- 
tended to  make  it.     If  the  intention  is  manifested 
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clearly  and  unequivocally,  it  controls.  Thus,  although 
it  is  a  presumption  of  law  that  if  something  remains 
to  be  done  for  the  purpose  of  testing  the  property,  or 
of  fixing  the  amount  to  be  paid  by  weighing,  measur- 
ing, or  the  like,  or  of  putting  the  property  into  con- 
dition for  final  delivery,  title  does  not  pass  until  such 
act  is  done,  yet  this  presumption  may  be  overcome 
and  title  will  pass  if  such  appears  by  the  contract  to 
have  been  the  intention  of  the  parties." 

This  text  is  sustained  by  so  many  authorities  that 
it  is  only  necessary  to  refer  to  them  as  being  cited  in 
support  of  the  text  by  the  author  quoted. 

The  testimony  in  this  case  so  clearly  showing  the 
intention  of  the  parties  to  convey  this  property,  there 
is  no  room  for  the  employment  of  the  test  spoken  of 
above,  and  the  judgment  will  therefore  be  aflSrmed. 

HoYT,  C.  J.,  and  Scott,  Anders  and  Gordon,  JJ., 
concur. 


I  No.  2269.    Decided  October  2.  1896.] 

The  State  of  Washington,  on  the  Relation  of  G. 
W.  H.  Davis,  v.  The  Superior  Court  of  Pierce 
County. 

CRIMINAL      LAW  —  WBITS     CORAM     NOBIS  —  SUFFICIENCY     OP    SHOWING 

MADJC. 

Admitting,  but  not  deciding,  that  the  writ  coram  nobis  might  is- 
sue from  a  superior  court  of  this  state  to  inquire  into  certain  alleged 
mis8tatement8  by  the  prosecuting  witness  upon  the  trial  of  a  crimi- 
nal cause,  the  petition  therefor  would  not  be  sufficient  when  based 
open  the  claim  that  the  testimony  of  such  witness  "  was  not  in  ac- 
cordance with  the  facts  but  was  fraudulent  and  untrue.'' 

Original  Application  for  Prohibition, 

Q.  W.  H,  Davis,  for  relator. 
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The  opinion  of  the  court  was  delivered  by 

Gordon,  J. —  Gus  Roberts  was  convicted  in  the  su- 
perior court  of  Pierce  county  of  the  crime  of  rape  and 
sentenced  to  ten  years'  imprisonment  in  the  peniten- 
tiary.  Subsequently  he  filed  in  said  court  a  petition 
in  the  nature  of  an  application  for  a  writ  coram  nobis, 
to  inquire  into  certain  alleged  mis-statements  made  by 
the  prosecuting  witness,  Ellen  Schedin,  upon  the  trial 
of  the  cause.  His  affidavit  in  support  of  the  petition 
alleges  that  subsequent  to  his  trial  and  conviction  the 
prosecuting  witness,  in  the  presence  of  divers  persons^ 
stated  and  admitted  that  her  testimony  upon  the  trial 
was,  upon  material  questions,  false  and  mistakenly 
made,  and  he  seeks  to  have  such  persons  brought  be- 
fore the  court  and  examined  concerning  her  state- 
ments so  made.  The  state  demurred  to  the  affidavit 
and  petition  in  the  lower  court,  and  its  demurrer  was 
overruled  and  the  petition  set  down  for  hearings 
Thereupon  the  state  applied  for  a  writ  of  prohibition 
directed  to  the  lower  court,  restraining  it  from  further 
proceeding  therein  upon  the  ground  that  it  has  no 
jurisdiction. 

Counsel  for  the  state,  upon  the  argument  in  this 
court,  contended  that  the  courts  of  this  state  are  not 
vested  with  power  to  grant  writs  of  this  character. 
The  record  does  not  require  us  to  determine  that 
question,  and  as  no  briefs  have  been  submitted  by 
counsel  in  this  case,  in  view  of  the  importance  of  the 
question,  we  will  not  undertake  to  do  so.  j  If  satisfied 
that  the  writ  might  issue  in  a  proper  case,  we  would 
nevertheless  be  constrained  to  hold  the  petition  in  the 
present  case  insufficient.  It  is  based  upon  the  claim 
that  the  testimony  of  the  complaining  witness  in  the 
trial  of  the  criminal  case  **  was  not  in  accordance  with 
the  facts  but  was  fraudulent  and  untrue."     We  have 
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been  unable  to  find  a  case  where  the  writ  has  been 
granted  upon  such  showing,  and  upon  principle  we 
think  that  it  ought  not  to  be  regarded  as  sufficient. 
The  prosecutrix  was  a  witness  before  the  jury  and 
sworn  to  testify  truly.  To  receive  her  subsequent 
statement  for  the  purpose  of  discrediting  or  impeach- 
ing the  proceedings  or  judgment  would  be  to  open 
wide  the  door  to  fraud  and  lead  to  most  baneful  re- 
sults. The  law,  upon  considerations  of  public  policy, 
will  not  receive  the  affidavit  of  a  juror  to  impeach 
his  verdict,  and  renders  inadmissible  the  testimony 
of  third  persons  as  to  what  they  heard  jurors  say  in 
derogation  of  their  verdict.  Like  considerations  con- 
strain  us  to  hold  that  the  remedy  cannot  be  invoked 
upon  a  mere  showing  that  the  prosecuting  witness 
has  subsequently  made  contradictory  statements  or 
that  she  is  now  willing  to  swear  that  her  former 
testimony  upon  the  trial  was  false.  Her  latter  oath 
is  ho  more  binding  than  her  former  one,  and  if  the 
remedy  sought  exists  in  the  jurisprudence  of  this 
state  —  a  question  which  we  do  not  now  decide  —  it 
nevertheless  must  follow  that  it  cannot  be  claimed 
upon  a  showing  of  the  character  here  made. 

The  peremptory  writ  will  issue. 

HoYT,  C.  J.,  and  Dunbar,  Anders  and  Scott,  JJ., 
concur. 
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[No  2321.    Decided  October  2.  1896.) 

A.   V.  Fawcett  V.   The   Superior   Court   of   the 
State  op  Washington  in  and  for  Pierce  County. 

15    342  QUO   WARRANTO  —  JUDGMENT  OP  OUSTER  —  EFFECT  OF   APPEAL  —  CON- 

^'    260  TEMPT. 

The  filing  of  a  supersedeas  bond  under  Laws  1893,  p.  123,  i  7, 
has  the  effect  only  of  staying  proceedings  on  the  judgment,  but  does 
not  operate  to  suspend  or  destroy  the  force  and  effect  of  the  judg- 
ment itself.     (HoYT,  C.  J.,  dissents.) 

A  judgment  of  ouster  in  a  proceeding  in  the  nature  of  quo  war- 
ranto divests  the  person  ousted  of  all  official  authority  whatever, 
and  fully  and  completely  excludes  him  from  the  office  as  long  as 
the  judgment  remains  in  force. 

A  judgment  in  favor  of  a  relator  in  a  proceeding  by  information 
to  try  the  title  to  a  public  office  is,  from  its  very  nature,  self-execut- 
ing, and,  without  the  aid  of  process  or  further  action  of  the  court, 
it  accomplishes  the  object  sought  to  be  attained,  so  that  there  is 
nothing  upon  which  a  stay  bond  can  operate,  except  an  execution 
for  costs.    (HoYT,  C.  J.,  dissents.) 

Where  one  excluded  from  office  by  judgment  of  ouster  refuses  to 
yield  possession  on  the  ground  that  he  has  appealed  from  the  judg- 
ment and  filed  a  stay  bond,  and  proceedings  for  contempt  are  insti- 
tuted against  him.  he  is  not  entitled  to  a  writ  of  prohibition  to 
restrain  the  court  from  further  proceeding  to  punish  him  for  con- 
tempt, inasmuch  as  he  has  a  remedy  by  appeal  from  any  judgment 
of  conviction  that  may  be  rendered  against  him,  and  such  proceed- 
ing for  contempt  is  not  for  the  purpose  of  enforcing  the  judgment, 
of  ouster,  but  is  an  independent  proceeding  to  compel  obedience  to 
a  lawful  order  of  the  sui)erior  court.    (Hovt,  C.  J.,  dissents.) 

Original  Application  for  Prohibition. 

Hugh  Farley,  for  relator. 

Murray  &  Christian,  and  J.  S.  Whitehouse,  for  re- 
spondent. 

The  opinion  of  tlie  court  was  delivered  by 

Anders,  J. — At  a  municipal  election  held  in  the 
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city  of  Tacoma  on  the  7th  day  of  April,  1896,  the  re- 
lator herein  and  one  Edward  S.  Orr  were  opposing 
candidates  for  the  office  of  mayor.  Having  received 
and  canvassed  the  returns  of  the  election,  the  city 
council  determined  and  declared  that  Mr.  Fawcett  had 
received  the  highest  number  of  votes  cast  for  the 
office  of  mayor,  and  that  he  was  entitled  to  the  office, 
and  thereupon  caused  a  certificate  of  election  to  be 
issued  and  delivered  to  him.  He  thereupon  entered 
upon  the  duties  of  the  office  and  took  possession  of 
the  books,  papers  and  property  belonging  thereto. 
Soon  thereafter  Mr.  Orr,  claiming  to  have  be^n  elected 
notwithstanding  the  determination  of  the  council  to 
the  contrary,  filed  an  information  in  the  nature  of  a 
qtu>  warranto  in  the  superior  court  of  Pierce  county  to 
test  the  title  to  said  office.  Upon  the  trial  of  the 
issues  presented  by  the  pleadings  in  that  proceeding 
it  was  adjudged  that  the  relator  Orr  was  entitled  to 
the  office,  and  a  judgment  of  ouster  was  entered  and 
the  defendafit,  Fawcett,  was  ordered  to  deliver  over  all 
books,  papers  and  property  belonging  to  the  san&e. 
Defendant  Faw.cett  thereupon  gave  notice  of  an  ap- 
peal to  this  court  and,  in  due  time,  filed  his  appeal 
bond,  after  which  he  requested  the  judge  of  said  court 
to  fix  the  amount  of  a  bond  to  stay  proceedings  on  the 
judgment,  which  request  the  judge  complied  with,  but 
distinctly  ruled  that  he  would  not  determine  the  effect 
of  such  bond,  and  that  he  would  not  make  any  ruling 
or  decision  as  to  the  status  of  the  parties  or  the  litiga- 
tion in  case  such  bond  should  be  given.  Thereafter, 
Mr.  Fawcett  filed  a  bond  in  the  sum  designated  by  the 
court,  and  conditioned  in  accordance  with  the  provi- 
sions of  the  statute.  Subsequently  Mr.  Orr  demanjied 
possession  of  the  office  and  of  the  property  belonging 
thereto.     Said  demand  was  refused  and  said  Fawcett 
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retained  the  possession  of  said  office  and  said  property, 
and  continued  to  use  and  exercise  the  rights  and 
privileges  and  to  perform  the  duties  appertaining  to 
said  office.  The  making  of  said  demand,  and  the  re- 
fusal thereof,  was  brought  to  the  attention  and  knowl- 
edge of  the  judge  of  the  superior  court  by  complaint 
and  affidavits,  and  such  proceedings  were  had  thereon 
that  said  Fawcett  was  ordered  to  show  cause  why  he 
should  not  be  arrested  to  answer  for  contempt  for  dis- 
obedience of  the  lawful  order  and  judgment  of  said 
court.  At  this  stage  of  the  proceedings,  said  Fawcett 
caused  to  be  issued  out  of  this  court  an  alternative 
writ  of  prohibition  directed  to  said  superior  court  and 
to  W.  H.  Pritchard,  judge  thereof,  requiring  and  com- 
manding it  and  him  to  show  cause  why  they  should 
not  be  prohibited  and  restrained  from  further  pro- 
ceeding to  punish  said  Fawcett  for  said  alleged  con- 
tempt of  court. 

The  position  of  the  relator  herein  seems  to  be  that 
the  bond  which  was  filed  in  the  quo  warranto  proceed- 
ing  not  only  stays  the  proceedings  but  suspends  the 
judgment  of  ouster,  so  that  he  may,  pending  the  ap- 
peal, continue  to  exercise  the  functions  of  the  office 
from  which  the  judgment,  by  its  terms,  expressly  ex- 
cluded him.  On  the  other  hand,  the  respondent  con- 
tends that  a  bond  to  stay  proceedings,  conditioned  as 
required  by  law,  will  not  stay  or  suspend  a  judgment 
rendered  in  a  proceeding  upon  an  information  in  the 
nature  of  a  quo  warranto  to  determine  the  title  to  a 
public  office.  Which  one  of  these  propositions  is  cor- 
rect, is  (he  first  question  for  our  determination. 

Our  statute  (Laws  1893,  p.  123,  §  7)  provides  that,— 

"An  appeal  shall  not  stay  proceedings  on  the  judg- 
ment or  order  appealed  from  or  on  any  part  thereof, 
unless  the  original  or  a  subsequent  appeal  bond  be 
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further  conditioned  that  the  appellant  will  satisfy  and 
perform  the  judgment  or  order  appealed  from  in  case 
it  shall  be  affirmed,  and  auy  judgment  or  order  which 
the  supreme  court  may  render  or  make,  or  order  to 
be  rendered  or  made  by  the  superior  court,  and  (where 
such  condition  is  applicable)  shall  pay  all  rents  of  or 
damages  to  property  accruing  during  the  pendency  of 
the  appeal,  out  of  the  possession  of  which  any  re* 
spondent  shall  be  kept  by  reason  of  the  appeal." 

This  provision  is  quite  general  and  comprehensive 
in  its  application,  but  it  will  be  observed  that  it  only 
prescribes  what  shall  be  the  conditions  of  bonds  which 
must  be  filed  in  order  to  stay  proceedings  on  judg- 
ments and  orders  appealed  from,  and  does  not,  either 
directly  or  by  necessary  implication,  purport  to  sus- 
pend or  destroy  the  force  and  effect  of  such  judgments 
or  orders.  In  fact,  the  only  fair  and  reasopable  im- 
plication from  the  language  used  is  that  it  was  the 
understanding  and  intention  of  the  legislature  that 
such  judgments  and  orders  should  remain  in  force 
during  the  pendency  of  the  appeal.  The  eflFect,  then, 
of  the  appeal  in  the  quo  warranto  case,  after  the  statu- 
tory stay  bond  was  filed,  was  to  leave  the  proceedings 
in  the  3ame  situation  they  were  in  at  the  time  the 
appeal  bond  was  filed,  and  the  appeal  became  effectual. 
.  Graves  v.  Maguire,  6  Paige,  379;  Clark  v,  Clark,  7 
Paige,  607;  Burr  v.  Burr,  10  Paige,  166;  First  National 
Bank  v.  Rogers,  13  Minn.  407  (97  Am.  Dec.  239). 

If,  therefore,  the  judgment  of  ouster  deprived  Mr. 
Fawcett  of  the  office  of  mayor,  and  if  such  judgment 
is,  as  the  respondent  claims,  self-executing,  he  was 
not  restored  to  his  former  official  position  by  the 
filing  of  a  bond  to  stay  proceedings. 

The  question  then  is,  what  is  the  effect  and  nature 
of  a  judgment  of  ouster  from  a  public  office.     It  seems  , 
to   be  the  settled  rule  that  such  a  judgment  divests ( 


346  FAWCETT  V.  SUPERIOR  COURT. 

Opinion  of  the  Court — Andebs,  J.  [\5  Wash. 

the  person  ousted  of  all  official  authority  whatever, 
and  fully  and  completely  excludes  him  from  the  office 
as  long  as  the  judgment  remains  in  force.  High, 
^  Extraordinary  Legal  Remedies  (2d  ed.),  §  756;  Me- 
chem,  Public  Officers,  §497. 

And  a  judgment  in  favor  of  a  relator  in  a  proceed- 
ing by  information  to  try  the  title  to  a  public  office  is, 
from  its  very  nature,  self-executing.  By  its  own  force, 
and  without  the  aid  of  process  or  further  action  of 
the  court,  it  accomplishes  the  object  sought  to  be  at- 
tained. So  far,  then,  as  such  a  judgment  is  con- 
cerned, there  is  nothing  upon  which  a  stay  bond  can 
operate,  except  an  execution  for  costs,  where,  as  in 
this  ease,  costs  are  awarded  to  the  relator.  As  soon 
as  the  judgment  was  rendered  in  favor  of  Mr.  Orr  he 
became  the  mayor  of  the  city  of  Tacoma  and  was  en- 
titled, by  virtue  of  §  685  of  the  Code  of  Procedure,  to 
proceed  to  exercise  the  functions  of  the  office,  after 
qualifying  as  required  by  law,  unless  the  judgment 
was  absolutely  annulled  by  the  filing  of  the  stay  bond, 
and  we  are  clearly  of  the  opinion,  as  already  inti* 
mated,  that  it  was  not. 

The  result  of  permitting  such  a  judgment  to  be 
suspended  by  an  appeal  and  stay  bond  would,  for 
obvious  reasons,  in  many  instances,  in  efifect,  com- 
pletely destroy  the  relator's  remedy.  If  such  a  result 
had  been  intended,  or  Contemplated,  by  the  legislature, 
they  would,  we  think,  have  so  stated,  or  at  least  would 
have  required  the  filing  of  a  bond  by  the  appellant 
providing  for  the  payment  to  the  respondent  of  all 
damages  sustained  by  reason  of  being  deprived  of  the 
office  during  the  pendency  of  the  appeal,  as  they  have 
done  in  cases  where  a  respondent  is  kept  out  of  the 
possession  of  property.  The  following  authorities  are 
in  point  on  the  questions  here  involved :     People  v. 
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Stephenson,  98  Mich.  218  (57  N.  W.  115);  State,  ex  rel 
Craig,  V.  Woodson,  128  Mo.  497  (31  S.  W.  105);  Fyipaa 
V.  Brmon  County  (S.  D.),  62  N.  W.  962;  Allen  v.  Robin^ 
son,  17  Minn.  113;  Jayne  v.  Drorhaugh,  63  Iowa,  711 
(17  N.  W.  433);  State,  ex  rel  Dodson,  v.  Meeker,  19  Neb. 
444  (27  N.  W.  427);  Walls  v.  Palmer,  64  Ind.  493; 
Elliott,  Appellate  Procedure.  g§  392-3. 

In  the  case  last  cited  the  supreme  court  of  Indiana 
ruled  that  a  judgment  suspending  an  attorney  from 
practice  executed  itself,  except  as  to  costs,  and  that  the 
granting  of  a  supersedeas  only  suspended  the  right  to 
enforce  the  collection  of  costs,  and  did  not  allow  the 
attorney  to  practice  pending  the  appeal.  That  is  an 
interesting  and  instructive  case,  and  the  principle 
upon  which  the  decision  rests  is  equally  applicable  to 
the  case  at  bar. 

In  Jayne  v.  Drorbaugh,  supra,  which  was  an  action 
upon  a  supersedeas  bond  given  in  a  proceeding  to  test 
the  title  to  an  office,  the  court  held  that  the  plaintiff, 
who  was  the  successful  party,  had,  under  the  statute 
of  Iowa,  which  is  almost  identical  with  ours,  the  right 
to  the  possession  of  the  office,  and  that  the  judgment 
was  not  suspended  by  the  appeal  and  stay  bond.  The' 
conditions  of  the  bond  in  that  case  were  substantially 
in  the  language  of  the  bond  now  under  consideration, 
and  in  the  course  of  the  opinion  the  court  said  : 

"When  it  has  been  determined  by  the  district  or 
circuit  court,  in  a  proper  proceeding,  that  a  person  is 
entitled  to  the  possession  of  a  civil  office  to  which  he 
claims  to  have  been  elected  by  the  people,  an  appeal 
to  this  court  should  not  have  the  effect  to  deprive  such 
persorf  of  such  office,  pending  the  appeal,  unless  the 
statute  in  terms  so  provides.  It  is  provided  by  statute 
that  'an  appeal  shall  not  stay  proceedings  on  the  judg- 
ment,' unless  a  bond  is  filed,  conditioned  as  provided 
by  law.     Code,  §  3186.     The  bond  sued  on  is  thus  con- 
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ditioued.  .  .  .  We  think,  if  the  intent  was  that 
the  bond  and  appeal  should  have  the  effect  to  prevent 
the  plaintiff  from  taking  possession  of  the  office,  the 
statute,  in  fixing  the  terms  and  conditions  of  the  ap- 
peal bond  would  in  clear  and  distinct  terms  have 
contained  provisions  to  that  effect.  It  is  obvious, 
however,  that  it  does  not  do  so." 

This  language,  in  our  judgment,  is  peculiarly  ap- 
plicable to  this  case.  And,  in  People  v.  Stevenson, 
supruy  the  same  rule  was  announced,  under  a  statute 
as  to  stay  bonds  in  terms  fully  as  general  as  our  own. 

Nor  are  the  views  we  have  expressed  opposed  to 
the  decisions  of  this  court  in  State^  ex  rel.  Smith,  v. 
Sachs,  3  Wash.  96  (27  Pac.  1075),  and  in  State,  ex  rel. 
Bank,  v,  Superior  Court,  12  Wash.  677  (42  Pac.  123). 
In  the  first  of  these  cases  this  court  held  that  the 
party  appealing  had  a  right  to  file  such  a  bond  as  the 
statute  provided  for,  and  that  it  was  the  duty  of  the 
judge  of  the  trial  court  to  fix  the  amount  thereof,  as 
required  by  law.  But  we  expressly  refrained  from 
determining  the  effect  of  such  bond  upon  the  judg- 
ment appealed  from.  The  judgment  from  which  the 
appeal  was  taken  in  that  case  was  final,  and  the  appel- 
lant was  adjudged  to  pay  the  costs,  and  he  therefore 
had  an  undoubted  right  to  arrest  proceedings  for  costs 
at  least,  and,  hence,  to  file  the  only  bond  provided  by 
law  for  arresting  or  staying  proceedings;  and  all  that 
was  actually  decided  in  the  case  in  12th  Washington, 
above  mentioned,  relating  to  the  effect  of  bonds  to 
stay  proceedings,  was  that  the  provision  of  the  statute 
as  to  such  bonds  applied  to  and  stayed  proceedings 
on  the  order  then  under  consideration.  The  pr6ceed- 
ing  for  contempt  was  not  instituted  for  the  purpose  of 
enforcing  the  judgment  of  ouster,  for,  as  we  have 
seen,  that  judgment  was  already  executed,  but  to  com- 
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pel  obedience  to  a  lawful  order  of  the  superior  court. 
It  was  an  independent  proceeding  in  which  the  state 
was  plaintiff  (Code  Proc,  §  783),  and  although  the 
judgment  appealed  from  constituted  evidence  on 
which  the  court,  in  part,  acted  in  making  the  order 
now  sought  to  be  prohibited,  it  was  not  a  proceeding 
on  the  judgment,  and  hence  was  not  stayed  or  sus- 
pended by  the  bond  which  was  filed  in  the  original 
case.     Welch  v.  Cook,  7  How.  Pr.  282. 

And  besides,  if  the  relator  herein  should  be  found 
guilty  of  contempt,  as  alleged,  he* can  appeal  from  the 
judgment  of  conviction,  as  in  other  cases,  and  have 
the  proceeding  reviewed  by  this  court  upon  the 
merits.  • 

From  the  foregoing  considerations  it  follows  that 
the  peremptory  writ  must  be  denied,  and  it  is  so  or- 
dered. 

Scott,  Dunbar  and  Gordon,  JJ.,  concur. 

HoYT,  C.  J.  (dissenting). —  I  am  unable  to  con- 
cur in  the  foregoing  opinion,  for  while  I  must  con- 
cede that  the  conclusions  therein  seem  to  be  justified 
by  the  authorities  cited  in  their  support,  I  cannot 
free  my  mind  from  the  opinion  which  I  have  long 
entertained,  that  it  was  the  intention  of  the  legis- 
lature, in  providing  for  appeals  from  certain  judg- 
ments and  orders,  that,  except  when  otherwise  ex- 
pressly provided,  the  effect  of  an  appeal  should  be 
not  only  to  stay  any  affirmative  action  by  which 
the  judgment  appealed  from  was  sought  to  be  enforced, 
but  also  to  entirely  suspend  the  force  of  such  judg- 
ment during  the  pendency  of  the  appeal.  All  the 
legislation  upon  the  subject  seems  to  indicate  that  such 
was  the  intention  of  the  legislature.  It  has  greatly 
extended  the  right  of  appeal  and  made  it  apply  to 
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judgments  and  orders  from  which  no  appeal  would  lie 
except  by  virtue  of  express  legislation.  In  many  of 
these  the  right  of  appeal  would  be  of  little  or  no  bene- 
fit if,  during  its  pendency,  the  judgment  or  order 
appealed  from  should  remain  in  force.  That  it  has 
been  the  object  of  the  legislature  to  not  only  thus  en- 
large the  right  of  appeal  but  to  provide  fully  for  the 
protection  of  appellant's  rights  during  its  pendency 
is  not  disputed;  but  it  is  claimed  that  judgments  or 
orders  granting,  injunctions  and  judgments  of  ouster 
in  proceedings  in  the  nature  of  quo  warranto  are  ex- 
ceptions to  the  general  rule.  As  to  these  it  is  claimed 
that,  notwithstanding  an  appeal  and  the  offer  by  the 
appellant.to  give  a  bond  that  shall  amply  protect  the 
rights  of  the  respondent,  they  will  not  be  suspended 
but  will  remain  in  full  force  so  that  the  appellant  will 
be  bound  thereby  as  fully  after  he  has  perfected  his 
appeal  as  before.  I  can  see  no  sufficient  reason  for 
excepting  judgments  of  this  kind  from  the  general 
rule.  There  would  be  greater  reason  for  excepting 
judgments  or  orders  granting  injunctions  from  the 
general  rule  than  there  would  for  so  excepting  judg- 
ments of  ouster;  but  if  it  had  been  the  intention  of 
the  legislature  that  such  judgments  or  orders  should 
be  excepted,  there  would  have  been  little  reason  in  ex-- 
tending  the  right  of  appeal  to  orders  granting  tempor- 
ary injunctions.  If  the  effect  of  an  appeal  from  an 
order  of  this  kind  was  not  to  suspend  it  so  that  it 
would  no  longer  bind  the  appellant,  he  could  derive 
no  benefit  from  an  appeal  therefrom.  Before  such  ap- 
peal could  be  determined  the  case  would,  under  ordi- 
nary circumstances,  have  been  tried  upon  its  merits, 
and  a  final  judgment  rendered. 

But  it  is  said  that  if  a  judgment  of  this  kind  could 
be  suspended,  the  relator  would  be  deprived  of  any 
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substantial  benefit  of  his  proceeding,  for  the  reason 
that  before  the  appeal  could  be  prosecuted  to  a  final 
determination  the  term  of  office  over  which  the  con- 
tention was  being  waged  would  have  terminated. 
But  this  argument  loses  sight  of  the  fact  that  the  court 
would  require  such  a  bond  as  would  amply  protect 
the  respondent.  Beside,  less  hardship  and  uncer- 
tainty, not  only  to  the  contestants  but  to  the  public, 
would  flow  from  the  rule  which  allows  the  judgment 
to  be  suspended  than  from  the  contrary  one.  If  the 
judgment  is  not  suspended  it  may  well  happen  that 
the  person  declared  elected  to  the  office  may  go  into 
possession  thereof  and  in  a  few  weeks  be  compelled 
to  surrender  it  by  reason  of  a  judgment  of  ouster  iu 
the  superior  court,  and  in  a  few  months  more  be  re- 
instated therein  by  reason  of  the  reversal  of  such 
judgment  of  ouster. 

Public  policy  will  be  best  subserved  by  such  a  con- 
struction of  the  legislation  as  to  appeals  as  will  make 
the  rights  of  appellants  in  all  classes  of  cases  as 
nearly  uniform  as  circumstances  will  allow.  When  a 
general  rule  exists  it  should  be  applied  to  every  case 
possible,  and  exceptions  should  only  be  recognized 
when  they  have  been  expressly  provided  for  or  are 
absolutely  necessary  to  the  protection  of  the  rights  of 
parties. 

There  is  a  suggestion  in  the  majority  opinion  as  to 
the  right  of  the  appellant  to  appeal  from  any  judg- 
ment which  may  be  rendered  in  the  contempt  pro- 
ceedings. If  by  what  is  said  it  is  intended  to  intimate 
that- by  reason  of  the  fact  that  an  appeal  wili  lie  from 
the  judgment  in  such  contempt  proceedings,  prohibi- 
tion against  the  superior  court  should  not  be  allowed 
even  though  it  was  proceeding  without  jurisdiction,  I 
cannot  agree  to  such  intimation.     To  hold  that  a  de- 
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fendant  must  obey  a  judgment  which  he  is  satisfied 
is  of  ho  force  against  him  or  take  the  chances  of  being 
punished  by  fine  and  imprisonment  for  violating  it, 
if  it  eventuates  that  he  is  mistaken,  is  to  establish  a 
rule  which  may  result  in  great  oppression.  A  sensi- 
tive person  might  prefer  to  suffer  in  silence  by  reason 
of  a  judgment  which  he  believed  to  be  void  rather 
than  take  the  risk  of  being  imprisoned  for  violating 
it,  if  it  should  afterwards  be  held  to  be  in  force. 
Hence  the  fact  that  the  defendant  may  appeal  from  a 
judgment  rendered  in  a  contempt  proceeding  does 
not  render  such  an  appeal  an  adequate  remedy.  Be- 
side, this  question  has  been  so  often  decided  by  this 
court  adversely  to  the  position  intimated  in  the  ma- 
jority opinion  that  it  should  now  be  treated  as  stare 
decisis. 
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Philip  M.  Isensee  et  uz.^  Respondents,  v.  Thomas  C. 
A6  8gl  Austin  ei  ai.,  Appellants. 

MORTGAGES  —  SUBROGATION —  JUDGMENT  — BBS  JUDICATA. 

A  person  who  has  assumed  and  agreed  to  pay  a  mortgage  cannot, 
upon  making  the  payment,  be  subrogated  to  the  rights  of  the 
mortgagee. 

A  valid  judgment  for  plaintiff  finally  negatives  every  defense 
that  might  and  should  have  been  raised  against  the  action,  for  the 
purpose  of  every  subsequent  suit  between  the  same  parties  or  their 
privies  in  reference  to  the  same  subject  matter. 

The  assignees  of  a  contract  are  barred  by  the  rule  of  ret  judicata 
from  maintaining  a  suit  to  be  subrogated  to  the  rights  qf  the 
mortgagee  in  a  certain  mortgage,  which  they  had  agreed  to  pay  in 
part  consideration  of  their  contract,  by  reason  of  over  payments  on 
such  contract,  when  judgment  has  alriBady  been  obtained  against 
their  assignors  canceling  the  contract  for  non- performance,  and 
such  rights  as  the  assignees  now  claim  would  have  been  available 
as  a  defense  by  their  assignors  in  the  former  action. 
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Appeal  from  Superior  Court,  Whatcom  County. — 
Hon.  John  R.  Winn,  Judge.     Reversed. 

Black  &  Learning,  for  appellants  : 

A  person  cannot  be  subrogated  to  the  benefits  of  a 
mortgage  the  payment  of  which  he  has  assumed. 
Sheldon,  Subrogation  (2d  ed.),  §46;  3  Pomeroy^ 
Equity  Jurisprudence  (1st  ed.),  §§  1206,  1212,  1213; 
1  Jones,  Mortgages  (8d  ed.),  §743;  Birke  v.  Abbott, 
103  Ind.  1  (53  Am.  Rep.  474);  Wadaworth  v.  Williams,. 
100  Mass.  126;  Putnam  v.  CoUamme,  120  Mass.  454; 
Carlton  v.  Jackson,  121  Mass.  592;  Reed  v.  Sycks,  27 
Ohio  St.  285;  Johnson  v.  Walter,  60  Iowa,  315;  Russell 
V.  Pistor,  7  N.  Y.  171  (57  Am.  Dec.  509);  Winans  v. 
Wilkie,  41  Mich.  264;  Bertrain  v.  Cook,  32  Mich.  518; 
Richardson  v.  Traver,  112  U.  S.  423. 

S.  M.  Bruce,  and  Brown  &  Cleveland,  for  respondents  ; 

Assumption  of  mortgage  is  no  objection  to  subro- 
gation. James  v.  Burbridge,  33  W.  Va.  272;  Blodget  v. 
Hitt,  29  Wis.  170;  WaUon  v.  Gardner,  119  111.  312; 
Young  v.  Morgan,  89  111.  199;  Matzen  v.  Shaeffer,  65 
Cal.  81 ;  Cameron  v.  Holenshale,  1  Cin.  Sup.  Ct.  83. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  is  an  action  brought  to  subro- 
gate  the  respondents  to  the  rights  of  the  mortgagees 
of  a  certain  mortgage.  The  defendants,  appellants 
here,  and  others  of  the  Austin  family,  the  parties  of 
the  second  part  and  who  w^re  owners  of  the  timber  in 
question,  entered  into  a  contract  with  John  K.  Rae 
and  P.  M.  Isensee,  whereby  the  parties  of  the  first  part 
granted  to  the  parties  of  the  second  part  the  right, 
privilege  and  authority  to  at  all  times,  for  a  period  of 

23—15  WASH. 
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five  years  from  the  date  of  the  contract,  go  upon  the 
land  described  and  cut  thereon  and  remove  therefrom 
all  merchantable  timber  excepting  that  which  was 
adapted  to  shingle  bolts  solely,  on  conditions  therein 
named.  The  action  was  brought  by  the  respondents, 
Philip  M.  Isenee  and  Lena  Isensee,  as  successors  in 
interest  of  the  original  contracting  parties,  P.  M.  Isen- 
see and  John  K.  Rae.  At  the  time  this  contract  was 
made  the  land  was  covered  by  certain  mortgages, 
among  which  was  one  for  the  sum  of  $2,000  to  the 
Puget  Sound  Trust  and  Banking  Company,  said  mort- 
gage having  been  executed  by  Henry  Austin  and  wife. 
Under  the  terms  of  the  contract  material  to  be  noticed 
here,  the  parties  of  the  second  part  agreed  to  pay  in 
cash  at  date  of  signing  contract  $1,000,  which  amount 
was  paid;  to  further  pay  one  dollar  a  thousand  feet  for 
each  thousand  feet  of  merchantable  timber  upon  the 
land,  payments  to  be  made  each  thirty  days,  for  the 
timber  removed  during  the  preceding  thirty  day^. 
They  further  agreed  to  assume  the  payment  of,  and 
did  assume  the  payment  of,  certain  mortgages,  among 
which  was  the  one  first  above  mentioned,  together  with 
all  interest  to  come  due  on  said  mortgages,  and  agreed 
to  pay  the  interest  on  said  mortgages  as  they  fell  due, 
irrespective  of  whether  any  money  was  due  from  the 
parties  of  the  second  part  to  the  first  party  at  said 
time  or  times.  The  mortgages  provided  that  the  ma- 
turing of  the  interest  and  its  non-paymenf  at  time  of 
maturity  should  mature  the  principal. 

The  mortgage  to  the  trust  company  was  paid  by 
Rae  and  Isensee  as  per  contract  agreement.  Rae  after- 
wards conveyed  his  interest  in  the  contract  to  Lena 
Isensee.  Isensee  afterwards  became  involved,  and  on 
September  7,  1893,  Isensee  and  wife  conveyed  to  John 
H.  Stenger  their  interest  in  the  contract  and  in  all  the 
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logs  and  logging  outfit  owned  by  them.    Stenger  failed 
to  comply  with  the  provisions  of  the  contract,  and  on 
March  12, 1894,  the  parties  of  the  first  part  to  the  con- 
tract commenced  an  action  against  John  H.  Stenger 
for  the  specific  performance  of  the  contract,  the  alle- 
gations being  that  the  logging  had  been  abandoned; 
that  the  payments  called  for  by  the  contract  were  not 
being  made  by  the  owners  of  the  contract,  and  the 
mortgages   assumed   were    in    default.      The   decree 
entered  by  the  court  in  that  action  directed  the  de- 
fendants to  within  thirty  days  specifically  perform  said 
<^ontract  in  so  far  as  the  said  contract  provides  for  the 
payment  by  the  parties  of  the  second  part  named  in 
said  contract  of  all  moneys  due  upon  the  certain  mort- 
gages mentioned  in  said  contract.     It  also  further  pro- 
vided that,  in  the  event  of  the  failure  to  specifically 
perform  as  in  the  decree  ordered,  the  contract  should 
be  canceled  and  the  record  thereof  discharged.     On 
July  12, 1894,  it  appearing  to  the  court  that  the  defend- 
ant had  failed  to  perform  in  obedience  to  the  decree 
of  the  court,  the  court  entered  a  final  decree  canceling 
the  contract.     Subsequently   Stenger   transferred   to 
Isensee  and  wife  the  contract  in  question  and  all  the 
rights  of  said  Stenger  thereunder,  and  this  action  is 
brought  by  Isensee  and  wife  who  claim  that  the  pay- 
ments made  under  the  contract  exceeded  the  amount 
that  is  represented  by  the  timber  cut  at  the  rate  of  one 
dollar  per  thousand  feet,  and  the  thousand  dollars  paid 
<lown,  and  that  inasmuch  as  one  of  the  payments  so 
made  under  the  contract  consisted  of  the  payment  of 
the  $2,000  mortgage  before  mentioned,  they  should  be 
subrogated   to  the  rights  of  the  trust   company  and 
should  be  entitled  to  foreclose  this  mortgage  for  their 
benefit  to  the  amount  of  the  claimed  over-payment 
and  enforce  the  lien  foreclosed  against  the  lien  covered 
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by  the  mortgage.  The  court  found  that  there  had 
been  an  over-payment,  and  entered  judgment  in  ac- 
cordance with  the  prayer  of  the  complaint,  for  the 
amount  so  found. 

Many  errors  are  assigned  by  the  appellants,  viz.: 
1st,  defect  of  parties  defendant;  2d,  insufficient  proofs- 
to  establish  the  fact  of  over-payment;  3d,  the  termina* 
tion  by  a  former  decree  of  any  rights  respondents  may 
have  had  under  the  contract;  4th,  that  Isensee  could 
not  be  subrogated  to  the  benefits  of  the  mortgage  by 
him  paid,  for  the  reason  that  by  the  contract  he  as- 
sumed the  payment  of  the  mortgage  in  question  and 
made  it  his  own  obligation,  and  made  the  payment 
by  reason  of  his  contractual  obligation  so  to  do  from 
considerations  moving  to  himself. 

From  the  view  we  take  of  the  last  two  propositions 
it  will  not  be  necessary  to  discuss  the  first  two.  We 
think  the  authorities  universally  sustain  the  proposi- 
•tion  that  a  person  cannot  be  subrogated  when  he  pay& 
an  incumbrance  which  he  has  agreed  to  pay.  In  fact 
this  proposition  of  law  is  not  very  stoutly  disputed,  if 
disputed  at  all,  by  the  respondents;  but  they  claim 
that  the  court  found  that  the  mortgage  was  paid  at  the 
request  of  Thomas  C.  Austin.  This,  indeed,  is  the 
finding  of  the  court,  but  this  finding  was  excepted  to 
and  we  are  satisfied  that  the  finding  is  unfounded. 
The  parties  of  the  second  part  had  agreed  to  pay  this 
mortgage.  It  was  one  of  the  affirmative  conditions  of 
their  contract,  and  we  are  satisfied  from  the  proof 
that  that  they  made  the  payment  by  reason  of  their 
contractual  liability  and  for  no  other  reason. 

But,  however  this  may  be,  we  think  the  third 
objection  raised  by  the  appellants  is  absolutely  conclu* 
sive  of  this  case,  viz.,  that  the  former  decree  termi- 
nated the  rights  of  the  parties  to  this  contract.     The 
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general  rule  is  thus  stated  by  Black  on  Judgments, 
§754: 

"  It  is  a  general  rule  that  a  valid  judgment  for  tlie 
plaintiff  definitely  and  finally  negatives  every  defense 
that  might  and  should  have  been  raised  against  the 
action;  and  this  is  true,  not  only  with  respect  to  fur- 
ther or  supplementary  proceedings  in  the  same  cause, 
but  for  the  purposes  of  every  subsequent  suit  between 
the  same  parties,  whether  founded  upon  the  same  or  a 
different  cause  of  action.  A  party  cannot  re-litigate 
matters  which  he  might  have  interposed,  but  failed 
to  do  in  a  prior  action  between  the  same  parties  or 
their  privies  in  reference  to  the  same  subject  matter.'* 

This  rule  has  become  firmly  established  in  the 
United  States,  and  applying  it  to  this  case,  if  the  par- 
ties of  the  second  part  to  this  contract  had  a  right  to 
plead  over-payment  by  reason  of  their  subrogation 
to  the  rights  of  the  trust  company,  that  right  existed 
in  the  action  between  the  appellants  and  Stenger  and 
should  have  been  there  adjudicated.  In  that  suit  the 
contract  was  canceled.  If  there  was  any  reason  why 
the  contract  should  not  be  canceled  and  if  the  defense 
urged  here  could  be  substantiated,  it  should  not  have 
been  canceled,  and  that  defense  should  have  been 
urged  in  the  former  trial,  and,  not  having  been  urged, 
it  is  lost. 

But  it  is  argued  by  the  respondents  that,  while  the 
rule  above  announced  may  be  correct,  it  has  no  ap- 
plication to  this  case  for  the  reason  that  the  rule  is 
coupled  with  a  provision  that  the  parties  to  the  former 
action  must  be  the  same  parties  to  this  action.  They 
are  substantially  the  same  parties.  The  meaning  of 
the  law  is  that  they  shall  be  the  same  parties  in  in- 
terest, not  necessarily  the  same  parties  in  name.  In 
this  case  the  parties  in  interest  were  the  parties  of  the 
first  part  to  the  contract  and  the  parties  of  the  second 
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part  to  the  contract  or  their  assignees.  The  parties 
appellant  here  are  entitled  to  all  the  rights  and  de- 
fenses which  Stenger  was  entitled  to,  and  none  other, 
and  if  this  plea  was  not  available  to  Stenger,  it  was 
not  available  to  his  assignees. 

The  case  of  Wilkes  v.  Davies,  8  Wash.  112  (85  Pac. 
611),  lays  down  a  rule  on  the  subject  of  res  adjudiccUa^ 
which  would  be  decisive  of  this  case  against  respond- 
ents' contention.  In  fact  it  is  not  necessary  to  go 
nearly  so  far  in  this  case  to  hold  the  former  action  an 
estoppel  or  bar  to  the  present  one  as  the  court  went 
in  that  case. 

The  judgment  will  therefore  be  reversed  and  the 
cause  dismissed. 

HoYT,  C.  J.,  and  Scott  and  Anders,  JJ.,  concur. 


[No  2032.    Decided  October  3, 1896.] 

W.  E.   Jacoi 

15    a58| 


ao  299  W.  E.   Jacobs,  Respondent,  v.  The   First  National 


27  m\  Bank  op  Puyallup,  Appellant. 

PLEADING  —  VARIANCB —  ESTOPPEL. 

In  an  action  which  seeks  to  charge  defendant  as  assignee  of  a 
written  lease  for  a  term  of  years,  plaintiff  should  he  non*suited 
when  there  is  no  proof  that  the  assijmment  was  in  writing. 

Matter  claimed  to  operate  as  an  estoppel  must  he  pleaded  in 
order  to  authorize  its  admission  in  evidence. 

Appeal  from  Superior  Court,  Pierce  County. —  Hon. 
W.  H.  Pritchard,  Judge.     Reversed. 

John  P.  Hartman,  Jr.,  for  appellant. 

L.  W.  Hill,  and  H,  O,  Rowland,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — ^This  appeal  is  from  a  judgment  en- 
tared  upon  a  verdict  in  favor  of  respondent  (plaintiff) 
in  the  court  below.     The  complaint  is  as  follows: 

**The  plaintiff  herein  complaining  of  the  defend- 
ants alleges: 

"1.  That  the  defendant  herein  is  and  at  all  times 
hereinafter  mentioned  has  been  a  corporation,  duly 
incorporated  and  existing  under  the  banking  laws  of 
the  United  States,  and  doing  business  at  the  city  of 
Puyallup,  Pierce  county,  Washington. 

"  2.  That  the  plaintiff  herein  on  to- wit  the  12th  day 
of  December,  A.  D.  1891,  made,  executed  and  deliv- 
ered to  one  J.  M.  Ogle,  then  of  the  city,  county  and 
state  aforesaid  a  certain  lease  to  certain  lands  herein- 
after described  and  a  copy  of  which  lease  is  hereto 
attached  marked  Exhibit  (A)  and  made  a  part  of  this 
complaint.   . 

"  3.  That  on  or  about  the  Ist  day  of  June,  1893,  said 
J.  M.  Ogle  transferred  said  lease  to  the  defendant 
herein  at  which  time  said  defendant  took  possession 
of  said  lands  described  in  said  lease  assuming  the 
conditions  and  obligations  of  the  said  J.  M.  Ogle,  as 
set  forth  therein. 

^*  4.  That  according  to  the  terms  of  the  said  lease, 
the  said  J.  M.  Ogle  and  by  reason  of  the  said  assign- 
ment to  the  defendant  herein  the  said  defendant, 
became  indebted  to  the  plaintiff  herein  for  the  rent 
stipulated  in  said  lease  from  the  first  day  of  March, 
1893,  to  the  first  day  of  January,  1894,  to-wit  in  the 
sum  of  five  hundred  dollars  ($500.00)  and  interest 
from  said  first  day  of  January,  1894,  in  the  sum  of 
five  dollars  ($5.00). 

"  5.  That  the  lands  herein  described  as  being  cov- 
ered by  said  lease  is  as  follows,  *  Certain  lands  owned 
by  said  plaintiff  known  as  bottom  land  and  contain- 
ing the  buildings  and  improvements  and  containing 
twenty-eight  acres  more  or  less  of  the  northeast  quar- 
ter  of   section  thirty-five   (35)   and   twenty-six  (26) 
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being  in  township  number  twenty  north  of  range 
four  east,  W.  M.,  Pierce  county,  Washington.' 

"  6.  That  the  plaintiff  herein  consented  to  the  said 
transfer  from  the  said  J.  M.  Ogle  to  the  defendant 
herein,  and  from  said  date  of  transfer  have  looked  to 
the  said  defendant  for  the  rents  as  set  forth  in  said 
lease. 

"  7.  That  there  is  now  due  from  the  defendant  to 
the  plaintiff  herein  the  sum  of  five  hundred  and  five 
dollars  ($505.00)  which  said  defendants  refuse  and 
neglect  to  pay  although  often  requested  so  to  do. 

"  Wherefore  plaintiff  prays  that  he  may  have  judg- 
ment against  said  defendant  and  in  his  favor  for  the 
sum  of  five  hundred  and  five  dollars  together  with 
his  costs  and  disbursements  herein." 

The  lower  court  having  denied  a  motion  to  make 
the  complaint  more  definite  and  overruled  a  general 
demurrer  thereto,  the  appellant  answered,  denying 
each  and  all  of  the  allegations.  Upon  the  trial  which 
followed,  it  appeared  that  no  written  assignment  of 
the  lease  had  been  made,  and  the  court,  over  repeated 
objections  on  the  part  of  appellant,  permitted  evidence 
to  be  introduced  tending  to  show  that  appellant  by  its 
acts  had  led  the  respondent  to  believe  that  the  lease 
had  been  assigned,  and  that  it  assumed  the  obligations 
of  an  assignee,  and  entered  into  possession  and  held 
the  same  for  several  months,  during  which  time  it 
removed  the  nursery  stock  thereon  belonging  to  Ogle 
and  sold  the  same  for  the  purpose  of  applying  the 
proceeds  upon  a  debt  owing  to  it  by  Ogle.  A  motion 
for  non-suit  was  made  and  overruled,  and  this  ruling 
having  been  duly  excepted  to,  presents  the  principal 
question  arising  in  the  case. 

It  is  urged  by  appellant  that  the  respondent,  having 
by  its  complaint  sought  to  charge  appellant  as  an 
assignee  of  a  written  lease  for  a  term  of  years,  was  re- 
quired to  prove  an  assignment  in  writing;  that  an  oral 
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assignment,  if  proved,  would  be  within  the  statute  of 
frauds  and  void,  and  that  the  respondent  had  failed 
to  prove  a  sufficient  cause  for  the  jury.  We  think 
that  the  learned  counsel  for  the  respondent  wholly 
fails  to  meet  the  objections.     In  his  brief  he  says  : 

"The  contract  upon  which  this  action  was  brought 
was  not  within  the  statute  of  frauds  and  was  not  re- 
quired to  be  in  writing.  It  was  a  promise  made  by  the 
defendant  bank,  not  for  the  purpose  of  becoming  a 
mere  surety  for  Ogle,  but  for  the  purpose  of  advancing 
its  own  interest  that  they  might  get  possession  of  the 
nursery  stock;  there  was  a  consideration  for  tlie  prom- 
ise; the  use  of  the  premises,  plaintiff's  forbearance  to 
hold  the  stock  for  rent  and  allowing  the  defendant  to 
take  and  remove  the  same.  Such  an  agreement  is  not 
within  the  statute  of  frauds  but  is  an  original  contract." 

We  think  counsel  overlooks  the  fact  that  his  com- 
plaint is  not  based  upon  any  such  contract  as  he  here 
refers  to.  No  offer  or  attempt  was  made  to  amend* 
the  complaint,  and  as  it  is  elementary  that  a  party 
must  prevail  according  to  the  case  made  by  his  plead; 
ing,  or  not  at  all,  it  follows  that  a  non-suit  should 
have  been  granted. 

Respondent  further  contends  that  the  acts  of  the 
appellant  were  such  as  to  lead  him  to  believe  that  an 
assignment  in  writing  had  in  fact  been  executed  by 
Ogle  to  the  appellant,  and  that  the  appellant  is  es- 
topped to  deny  the  assignment.  To  uphold  this  con- 
tention would  be  to  permit  a  recovery  upon  a  different 
case  than  that  made  in  the  pleading,  and  hold  appel- 
lant liable  for  its  acts  without  reference  to  the  com- 
plaint. The  rule  is  well  settled  that  to  authorize  its 
admission  in  evidence  the  matter  claimed  to  operate 
as  an  estoppel  must  be  pleaded.  Phillips  v.  Van 
Schaick,  37  Iowa,  229;  Walker  v.  Baxter,  6  Wash.  244 
(33  Pac.  426),  and  authorities  there  cited. 
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The  judgment  appealed  from  will  be  reversed  and 
the  cause  remanded  with  instructions  to  the  lower 
court  to  proceed  in  accordance  with  this  opinion. 

HoYT,  C.  J.,  and  Anders,  J.,  concur. 

Dunbar,  J.,  dissents. 


[  No  2]  18.    Decided  October  3, 1896.] 

Louis  Ottison,  Respondent,  v.  A.  G.  Edmonds  et  al.. 
Defendants,  Daniel  Kern,  Appellant, 

PABTNBB8HIP  —  EVIDENCE  —  BPBGIAL  YBBDICT. 

In  an  action  against  eeveral  persons  on  the  theory  that  they  are  co- 
partners in  the  quarrying  hasiness,  which  relation  they  deny,  the 
general  verdict  of  the  jury  against  them  should  be  set  aside,  when 
tbe  special  verdict  of  tbe  jury  finds  such  partnership.as  having  been 
centered  into  at  a  certain  time  and  place,  based  upon  a  memoran- 
dum in  evidence,  which  has  none  of  the  elements  of  a  contract  of 
partnership  but  is  a  unilateral  agreement  whereby  certain  lands  are 
leased  to  defendants  for  quarrying  purposes,  there  being  no  evidence 
showing  the  presence  of  all  the  alleged  partners  at  the  time  and 
place  such  agreement  was  found  by  the  jury  to  have  been  entered 
into. 

Appeal  from  Superior  Court,  Clarke  County. — Hon. 
A.  L.  Miller,  Judge.     Reversed. 

N,  JET.  Bloomfieldy  for  appellant. 
W.  W.  McCredie,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — Respondent  brought  this  action  against 
A.  G.  Edmonds,  C.  Anderson  and  Daniel  Kern,  as 
partners  under  the  firm  name  of  Edmonds  &  Co.,  to 
recover  for  labor  alleged  to  have  been  performed  for 
said  firm  of  Edmonds  &  Co.,  by  respondent  and  his 
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assignors.  The  appellant  Daniel  Kern  answered  sepa- 
rately, denying  generally  all  of  the  allegations  of  the 
complaint  and  specially  denying  that  he  was  at  any 
time  a  partner  of  the  other  defendants.  From  a  judg- 
ment against  the  appellant  upon  the  verdict  of  a  jury, 
and  an  order  denying  his  motion  for  a  new  trial,  he 
has  appealed. 

Practically  the  only  question  involved  in  the  issue 
submitted  to  the  jury  was  whether  appellant  Kern 
was  a  partner  in  the  firm  for  which  plaintiff  and  his 
assignors  worked.  The  contention  of  the  appellant 
in  this  court  and  in  the  trial  below  was  that  Anderson 
and  Edmonds  were  partners  under  the  name  of  Ed- 
monds &  Co.,  engaged  in  getting  out  rock  in  what  was 
known  as  the  "Jenny  Creek  Quarry,"  near  Lewis 
river  in  Clarke  county,  and  as  such  partners  they 
entered  into  a  contract  with  appellant — a  street  con- 
tractor in  the  city  of  Portland — to  furnish  him  rock. 
Upon  the  trial  of  the  cause  appellant  Snd  Anderson 
testified  that  there  was  no  partnership  between  the  de- 
fendants, but  that  Anderson  and  Edmonds  alone  were 
partners.  On  behalf  of  respondent  there  was  the  testi- 
mony of  Edmonds  and  his  wife  to  the  fact  of  a  part- 
nership between  all  of  the  defendants,  and  in  support 
of  their  respective  contentions  various  circumstances 
were  shown  which  it  was  proper  for  the  jury  to  weigh 
and  consider;  but,  inasmuch  as  we  have  concluded 
that  the  cause  must  be  retried,  we  deem  it  improper 
to  dwell  upon  them.  It  is  sufficient  to  say  that  upon 
this  main  question  in  the  case  the  evidence  was  very 
conflicting. 

In  addition  to  the  general  verdict,  the  jury,  under 
the  direction  of  the  court,  returned  the  following 
special  findings,  viz. : 

"1st.  Did  the  defendant  Kern  ever  enter  into   a 
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partnership  with  Edmonds  and  Anderson,  or  either 
of  them,  if  so  when  and  where  was  this  agreement 
made? 

"A.  Lewis  River,  Wash.,  June  3,  1892.' 
"  2nd.  Did  the  defendant  Kern  ever  agree  with 
Edmonds  and  Anderson  or  either  of  them  to  share 
with  them  in  the  profits  of  the  stone  quarry  business 
at  Lewis  River,  and  if  so  when  and  where  was  any- 
such  agreement  entered  into  between  them,  and  who 
was  present  at  the  time? 

"A.  At  Lewis  River,  June  3,  1892;  John  Shute,  A. 
G.  Edmonds,  Daniel  Kern  and  C.  Anderson." 

There  was  no  evidence  submitted  at  the  trial  in 
any  wise  tending  to  show  that  the  appellant  Kern  was 
at  Lewis  River,  Washington,  on  June  3,  1892,  but  re- 
spondent put  in  evidence  the  following  paper  or 
memorandum: 

"Louis  River,  Wash.,  June  3rd,  1892. 
"This  agreement  of  lease  made  and  entered  this 
third  day  of  June,  1892,  by  and  between  John  Shute, 
of  the  first  part,  and  A.  G.  Edmonds  and  Daniel  Kern 
and  C.  Anderson,  parties  of  the  second  part,  for  and 
in  consideration  hereinafter  expressed.  Parties  of 
the  second  part  shall  have  the  right  to  enter  in  to 
party  of  the  first  part  property  on  Jenny  Creek  and 
open  quarrys  for  to  get  out  any  and  all  kinds  of  stone, 
for  building  and  paving  purposes,  and  shall  have  and 
hold  the  said  quarrys  and  canyon  for  the  term  x)f  ten 
years;  and  the  first  year  to  be  free  of  charge  and 
thereafter  to  pay  to  party  of  the  first  part,  the  sum  of 
five  dollars  per  scow  load,  holding  twenty-five  thou- 
sand paving  blocks;  and  the  sum  of  four  dollars  per 
scow  load  of  building  stone;  the  said  to  be  equal  in 
weight  to  the  aforesaid  scow  load  of  paving  blocks. 
The  party  of  the  second  part  is  to  have  the  right  to 
use  all  timber  necessary  for  building  the  tramway,  or 
wagon  road  to  said  quarry,  and  also  to  build  the  said 
road  on  either  side  of  said  creek  or  canyon,  on  the 
first  party's  property.     The  party  of  the  first   part. 
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shall  Lave  the  right,  if  the  second  party  fails  to  work 
the  said  quarry  for  one  year,  to  take  the  same  out  of 
their  hands  and  claim  it  as  his  own  property,  and  the 
lease  of  said  quarry  and  canyon  to  be  null  and  void. 
"(Signed)  John  Shutte." 

It  is  apparent  therefore  that  the  special  findings  of 
the  jury,  that  the  partnership  was  entered  into  at  the 
place  and  time  mentioned  in  their  answers,  were 
based  upon  the  assumption  that  the  foregoing  mem- 
orandum constituted  a  partnership  agreement  binding 
upon  the  appellant.  It  needs  neither  argument  nor 
citation  of  authority  to  show  that  this  assumption 
was  erroneous  and  the  jury  mistaken.  Indeed,  the 
testimony  of  Edmonds  himself  was  that  the  partner- 
ship was  formed  on  the  streets  of  Portland  at  a  differ- 
ent date.  The  finding  of  the  jury  must  be  accepted  as 
it  was  given*  viz.,  that  the  partnership  was  entered 
into  at  Lewis  River,  Washington,  on  June  3, 1892; 
and  as  such  finding  is  clearly  based  upon  a  miscon- 
ception of  the  character  of  the  paper  signed  by  Shutte 
above  set  out,  and  the  finding  wholly  without  evidence 
to  support  it,  it  follows  that  the  verdict  must  be  set 
aside  and  a  new  trial  awarded.  It  is  no  answer  to  the 
contention  of  the  appellant  to  say  that  there  was  other 
evidence  upon  which  the  jury  might  have  based  their 
finding  that  a  partnership  existed  between  the  de- 
fendants. It  is  sufficient  to  say  that  they  have  not 
done  so,  but  accepted,  as  sufficient  proof  for  that  pur- 
pose, something  which  in  law  is  wholly  insufficient. 
It  is  clear  that  they  attached  an  importance  to  the 
paper  which  did  not  belong  to  it,  and  gave  it  weight 
when  it  was  entitled  to  none.  What  their  verdict 
would  have  been  had  they  not  labored  under  such 
mistake  cannot  be  told,  and  in  view  of  the  conflicting 
evidence  it  is  forbidden  that  we  should  assume  to  say. 
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Sec.  376  of  the  Code  provides  that  "  when  a  special 
finding  of  facts  shall  be  inconsistent  with  the  general 
verdict,  the  former  shall  control  the  latter,  and  the 
court  shall  give  judgment  accordingly."  It  follows 
that  a  new  trial  must  be  awarded. 

Reversed. 

HoYT,  C.  J.,  and  Anders  and  Dunbar,  JJ.,  concur. 


^\  I  No  2283.    Decided  October  8,  1896.] 


The  State  of  Washington  on  the  ReUUion  of  Dietrich 
Stockman,  v.  The  Superior  Court  of  Spokane 
County,  Norman  Buck,  Judge. 

VENUE  —  APPLICATION  FOB  CHANGE  —  WAIVE B. 

A  part}'  entitled  to  a  change  of  venue  under  Oode  Proc ,  i  162,  be- 
cause Bued  in  a  county  other  than  that  of  hia  reaidence,  doea  not, 
after  having  made  proper  demand  for  change,  waive  hia  right 
thereto  by  failing  to  appear  at  the  time  a  ruling  ia  had  upon  hia 
application. 

Original  Application  for  Mandamus. 

Staser  &  Holcomb,  for  relator. 
W,  A.  Lewis,  for  respondent. 

Per  Curiam. — The  relator  was  sued  in  the  superior 
court  of  Spokane  county,  but  was  a  resident  of  Adams 
county  and  was  served  there.  He  appeared  and  filed 
a  demurrer  and  also  an  affidavit  of  merits,  which  con- 
tained a  demand  that  the  case  be  tried  in  Adams 
county,  but  no  ruling  was  had  thereon  at  the  time. 
A  few  days  later  the  court  denied  the  application  for 
a  transfer;  whereupon  the  relator  applied  for  this  writ 
and  the  court  was  ordered  to  transfer  the  cause  to 
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Adams  county  or  show  cause  why  the  same  should 
not  be  done,  and  other  proceedings  were  stayed 
therein  meanwhile. 

Respondent  has  returned  that  the  application  for  a 
change  of  venue  was  refused  because  the  defendant 
had  waived  his  right  to  a  transfer;  but  it  appears  that 
what  the  court  construed  to  be  a  waiver  was  the  fail- 
ure of  the  defendant  to  appear  at  the  time  the  ruling 
was  had.  It  was  not  necessary  for  the  defendant  to 
be  present  at  that  time.  Nor  does  it  appear  that  he 
had  any  notice  of  the  time  when  the  matter  would  be 
called  up.  The  statute  (Code  Proc.  §  162)  is  explicit. 
It  provides  for  the  filing  of  an  affidavit  of  merits  and 
a  demand  .for  a  change  of  venue  when  the  defendant 
appears  and  pleads.  This  was  complied  with  and  the 
court  had  only  one  duty  to  perform;  that  was  to  grant 
the  change. 

It  is  directed  that  the  peremptory  writ  issue. 


[No.  2235.    Decided  October  6. 1806.] 

DwiGHT  Phelps,  Appellant,  v.  The  City  of  Tacoma, 
Respondent 

APPEAL  —  ASSIGNMENT  OF  BRBOB  —  MUNICIPAL  CORPORATIONS  —  POWER 
TO  BBFITND  MONET  RECEIVED  FROM  ILLEGAL  TAX  BALES  —  VOLUNTARY 
PAYMENT. 

An  asaignment  of  error  that  the  coart  erred  in  overruling  a  de- 
murrer to  an  answer  is  sufficiently  definite,  especially  when  the 
court  in  so  ruling  does  not  disclose  its  reasons  therefor. 

Where  a  city  has  power  under  its  charter  to  provide  for  the  levy 
and  collection  of  taxes,  it  has  po^er  to  authorize  the  repayment  of 
moneys  paid  into  its  treasury  upon  void  tax  sales. 

Such  city  cannot,  however,  pass  an  ordinance  which  would  relieve 
those  who  had  purchased  at  void  tax  sales  before  the  passage  of  the 
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ordinance,  as  such  provisions,  when  applied  to  past  tax  sales,  can- 
not he  construed  as  included  in  the  power  given  the  city  to  regulate 
the  assessment  and  collection  of  taxes. 

Moneys  paid  for  current  taxes  hy  the  purchaser  at  a  void  tax  sale, 
under  the  supposition  that  he  had  acquired  title  under  such  tax  sale, 
fall  under  the  rule  that  moneys  voluntarily  paid  on  account  of  taxes 
cannot  he  recovered. 

Money  paid  into  a  city  treasury  under  a  void  tax  sale,  which  the 
city  was  authorized  hy  ordinance  to  refund,  did  not  hecome  the  ab- 
solute property  of  the  city,  and  its  repayment  would  not  be  the 
incurring  of  a  debt,  within  the  meaning  of  the  constitutional  pro- 
vision forbidding  cities  to  incur  indebtedness  beyond  a  certain  limit. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
William  H.  Pritchard,  Judge.     Reversed. 

B.  F.  Heuston^  and  T.  W.  Hammond^  for  appellant. 

The  constitutional  provision  against  municipal  in- 
debtedness does  not  apply  to  the  transactions  out  of 
which  appellant's  rights  arise.  In  re  State  Warrants^ 
62  N.  W.  104.  The  term  "indebtedness,"  in  this  con- 
nection, means  an  agreement  to  pay  money  when  no 
suitable  provision  has  been  made  for  the  prompt  dis- 
charge of  the  obligation.  State  v.  Atlantic  City,  9  Atl. 
764;  Sackett  v.  New  Albany,  45  Am.  Rep.  472;  Spring- 
field  V.  Edwardsy  84  111.  626.  The  clear  intent  was  to 
limit  and  restrict  the  power  of  the  municipality  as  to 
any  indebtedness  or  liability  which  it  has  discretion 
to  incur  or  not  to  incur.  Lewis  v.  Widber,  33  Pac. 
1129;  Potter  v.  Douglas  County,  87  Mo.  239;  Rollins  v. 
Lake  County,  34  Fed.  849.  The  same  doctrine  is  acted 
upon  by  the  supreme  courts  of  Illinois,  Iowa  and  some 
other  states  in  holding  cities  liable  for  damages  aris* 
ing  from  negligent  acts,  although  past  the  limit  of  in- 
debtedness imposed  by  this  prohibition.  Bloomington 
V,  Perdue,  99  111.  329;  Chicago  v.  Sexton,  2  N.  E.  263; 
Bartle  v,  Des  Moines,  38  Iowa,  414.     This  court  seems 
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to  recognize  the  same  doctrine  in  Soule  v.  Seattle,  6 
Wash.  315  (33  Pac.  1080.) 

Under  its  charter,  the  city  government  is  author- 
ized to  provide  for  levying  and  collecting  taxes  on 
real  and  personal  property  for  corporate  uses  and 
purposes.  The  complaint  alleges  the  power  of  the 
city  thus  to  provide  for  the  levy  and  collection  of  its 
taxes,  and  that  the  ordinance  [providing  for  repayment 
of  moneys  paid  on  void  tax  sales]  was  passed  *'  in  pur- 
suance and  in  aid  of  the  power  aforesaid  to  collect 
taxes  upon  real  property."  That  legislation  of  this 
character  is  really  in  aid  of  the  taxing  power  is  illus- 
trated by  many  authorities.  Black,  Tax  Titles,  §§  463, 
464,  477;  Wilson  v.  Butler  County,  42  N.  W.  891. 
Again,  a  city  which  derives  its  sole  power  from  an 
act  of  the  legislature  may  exercise  all  the  powers 
within  the  fair  intent  and  purpose  of  its  creation, 
which  is  reasonably  proper  to  give  eflFect  to  power  ex- 
pressly granted,  and  may  choose  means  adapted  to  the 
end  desired.  1  Dillon,  Municipal  Corporations,  (3d 
ed.)  §91;  Supervisors  v.  O'Malley,  2  N.  W.  632. 

It  is  claimed  that  at  the  time  the  first  cause  of 
action  accrued  the  ordinance  had  not  been  passed, 
and  hence  the  demurrer  to  the  first  cause  of  action 
should  have  been  sustained.     That  such  enactments 
may  be  made  retroactive  in  effect  is  clear  from  the 
authorities.     Coles  v.  County,  35  Minn.  127;  State  v. 
Bruce,  52  N.  W.  971;  Black,  Tax  Titles  (2d  ed.),  §480. 
The  third  cause  of  action  is  based  upon  the  right  of 
one  to  recover  money  had  and  received  by  another 
under  such  circumstances  as  that  in  good  conscience 
it  ought  not  to  be  retained.     Here  there  is  no  ques- 
tionable tax  paid  at  all.     There  was  no  longer  any 
tax  to  be  paid  upon  the  premises.     Whether  volun- 

2*^15  WASH. 
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tary  or  not,  the  payment  was  not  a  payment  of  a  tax 
to  the  city,  but  a  payment  of  money  under  a  mis- 
take of  fact,  where  nothing  at  all  was  due  to  the  city. 
Nor  was  the  payment  voluntary  in  contemplation  of 
law.  Newport  v.  Ringo^s  ExecutriZf  10  S.  W.  2;  Wilson 
V.  Butler  Cowity,  42  N.  W.  893;  Fremont,  etc.  R  R.  Co. 
V.  Holt  County,  45  N.  W.  164;  Morrison  v.  Kelly,  74 
Am.  Dec.  176;  Iowa  R.  L.  Co.  v.  Guthrie,  5  N,  W.  522. 

John  Paul  Judson,  and  W.  H.  H.  Kean  {James  Wicker- 
sham,  of  counsel),  for  respondent: 
Appellant  purchased  the  property  in  Question  at  a 
fair,  open  tax  sale  and  paid  his  money  to  the  city. 
The  ordinance  guaranteeing  his  investment  was  not 
passed  for  a  year  afterward.  Under  such  facts  the 
rule  of  caveat  emptor  is  strictly  and  rigidly  applied  by 
the  courts.  Black,  Tax  Titles  (2d  ed.),  §463;  Cooley, 
Taxation  (2d  ed.),  p.  476  and  note.  No  general  rule 
of  law  will  save  appellant's  first  cause  of  action  and  he 
recognizes  this  by  appealing  to  the  ordinance.  But 
this  ordinance  was  not  in  existence  when  the  cause 
accrued;  further,  it  is  ultra  vires  and  void;  and  the 
city  of  Tacoma  had  no  authority  in  its  enabling  act 
or  charter  to  refund  prior  paid  taxes  out  of  the  public 
funds.  1  Dillon,  Municipal  Corporations  (4th  ed.), 
§457;  15  Am.  &  Eng.  Enc.  Law,  p.  1100;  Becker  v. 
Keokuk  Waterworks,  79  Iowa,  419  (18  Am.  St  Rep. 
377);  Hyde  v.  Supervisors,  43  Wis.  129;  City  of  Logans- 
port  V.  Humphrey,  84  Ind.  467;  Dowell  v.  City  of 
Portland,  13  Ore.  248.  A  guaranty  upon  private 
investments,  even  in  tax  titles,  is  not  within  the  ordi- 
nary  administrative  powers  of  a  corporation,  and  re- 
quires a  special  legislative  grant.  Carter  v.  Dubuque, 
35  Iowa,  416;  Louisiana  State  Bank  v.  Orleans  Nav.  Co., 
3  La.  An.  294;  1  Dillon,  Mun.  Corp.  (4th  ed.),  §  471. 
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The  rule  of  caveat  emptor  applies;  there  is  in  such  cases 
no  implied  power  in  the  city  council  to  pass  an  ordi- 
nance to  warrant  or  defend  tax  titles.  Cooley,  Taxa- 
tion (2d  ed.),  p.  818;  Lynde  v.  Melrose,  10  Allen,  49; 
Packard  v.  New  Liynerick,  34  Me.  266;  Lyon  County  v. 
Ooddard,  22  Kan.  389. 

In  the  third  cause  of  action,  a  new  feature  of  the 
case  presents  itself.  After  making  the  purchase  at 
the  sale  as  set  out  in  the  first  and  second  causes,  and 
on  August  10,  1893,  appellant  voluntarily  paid  taxes 
assessed  for  prior  years  of  1890, 1891,  upon  the  same 
property.  The  old  rule  of  caveat  emptor  applies,  and 
the  cause- falls  squarely  within  the  rule  announced  by 
the  supreme  court  of  Massachusetts  in  the  case  of 
Lynde  v.  Melrose,  92  Mass.  49.  A  mere  voluntary  pay- 
ment of  taxes  cannot  be  recovered.  Cooley,  Taxation 
{2d  ed.),  p.  809;  Sears  v.  Marshall  County,  13  N.  W. 
755;  Dowell  v.  City  of  Portland,  13  Ore.  248;  Mont^ 
gomery  v.  Cowlitz  County,  14  Wash.  230;  Black,  Tax 
Titles  (2d  ed.),  §§463-469. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  C,  J. —  Plaintiff  sought  to  recover  from  the 
defendant  upon  three  causes  of  action;  two  for  money 
paid  to  the  city  upon  certificates  issued  upon  sales  for 
void  taxes,  and  one  for  money  alleged  to  have  been 
paid  on  account  of  a  mistake  of  fact.  Defendant,  for 
answer  to  each  of  these  causes  of  action,  set  up  the 
fact  that  the  city  was  indebted  beyond  the  constitu- 
tional limit  and  for  that  reason  could  not  be  held 
liable  to  the  plaintiff.  To  these  answers  a  demurrer 
was  interposed  by  the  plaintiff,  which  was  overruled 
by  the  court,  and,  the  plaintiff  electing  to  stand  upon 
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such  demurrer,  judgment  in  favor  of  the  defendant 
was  entered  as  to  each  of  the  causes  of  action. 

Errors  are  severally  assigned  upon  the  ruling  of 
the  court  in  overruling  the  demurrer  to  the  answers 
to  each  of  the  three  causes  of  action,  and  the  first 
question  presented  for  our  consideration  is  as  to  the 
suflBciency  of  these  assignments  of  error.  Respond- 
ent cites  many  authorities  in  support  of  its  contention 
that  they  are  not  sufficient,  but  in  our  opinion  none 
of  them  are  in  point;  for  while  it  is  true  that  some  of 
them  state  in  general  terms  that  an  error  alleged  gen- 
erally upon  a  pleading  or  other  paper,  a  part  of  the 
record,  is  insufficient,  none  of  them  go  to  the  extent 
of  holding  that  an  error  which  calls  in  question  a 
single  ruling  of  the  court,  in  making  which  it  was 
not  called  upon  to  assign  any  reason,  is  not  sufficient. 
Under  our  practice  a  court  in  overruling  a  demurrer 
passes  generally  upon  the  sufficiency  of  the  pleading 
demurred  to,  but  there  is  nothing  which  requires  it 
to  in  any  manner  disclose  to  the  parties  why  the  de- 
murrer is  overruled,  and  in  fact  no  reason  could  be 
given  excepting  that  the  pleading  contains  all  the 
elements  required.  When  the  court  sustains  a  de- 
murrer to  a  pleading  it  might  be  proper  for  it  to  dis- 
close in  what  particular  the  pleading  is  insufficient; 
but  even  that  is  not  required.  On  account  of  these 
facts  we  think  that  when  it  is  charged  that  the  court 
erred  in  sustaining  a  demurrer  to  a  particular  cause 
of  action,  it  is  sufficiently  definite,  for  the  reason  that 
the  party  may  not  be  advised  as  to  the  particular  part 
of  the  pleading  which  the  court  has  found  to  be  in- 
sufficient. 

But  whether  or  not  this  is  so,  an  assignment  of 
error  which  questions  the  correctness  of  a  ruling  of 
the  superior  court  in  overruling  a  demurrer  must  be 
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held  sufficient,  for  the  reason  that  the  effect  of  such 
ruling  is  to  assert  generally  the  sufficiency  of  the 
pleading,  and  it  is  impossible  for  the  party  assigning 
the  error  to  state  the  reasons  which  controlled  the 
court  in  thus  holding. 

The  motion  to  dismiss  must  be  denied. 

The  right  to  recover  the  money  paid  for  the  cer- 
tificates issued  upon  the  void  tax  sales  is  founded  upon 
a  certain  ordinance  passed  by  the  city  council  on  Jan- 
uary 11,  1893,  entitled: 

''  An  ordinance  for  the  cancellation  of  illegal  or 
erroneously  issued  certificates  of  sales  on  unpaid  and 
delinquent  municipal  taxes,  and  on  street  and  sewer 
assessments,  and  prescribing  the  manner  of  refunding 
the  money  paid  for  such  certificates  and  the  interest 
thereon." 

This  ordinance  in  terms  applies  to  certificates  there- 
tofore as  well  as  thereafter  issued. 

Under  its  charter  the  city  had  power  to  provide  for 
the  levy  and  collection  of  taxes,  and  thereunder  we 
think  it  had  power  to  provide  that  any  one  who  should 
in  the  future  pay  money  into  the  treasury  upon  a  tax 
sale  which  was  void,  should  be  entitled  to  have  the 
certificate  issued  upon  such  sale  canceled  and  his 
money  repaid  by  the  treasurer.  Such  a  provision 
might  be  necessary  to  induce  purchases  at  tax  sales, 
and  in  the  judgment  of  the  common  council  it  might 
be  a  necessary  part  of  the  machinery  for  the  assess- 
ment and  collection  of  taxes. 

One  of  the  causes  of  action  was  founded  upon  a  cer- 
tificate issued  after  the  passage  of  the  ordinance,  and 
as  to  that  we  think  a  cause  of  action  against  the  city 
was  stated.  The  other  certificate  was  issued  upon  a 
sale  made  before  the  passage  of  the  ordinance  and 
fails  to  state  a  cause  of  action,  if  it  was  beyond  the 
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power  of  the  common  council  to  provide  relief  to 
purchasers  at  tax  sales  made  before  the  passage  of  the 
ordinance.  We  have  seen  that  the  authority  to  pass 
the  ordinance  could  well  be  held  to  be  incident  to  the 
right  to  regulate  the  assessment  and  collection  of 
taxes,  and  we  are  unable  to  discover  any  other  power 
conferred  by  the  charter  which  would  authorize  the 
council  to  pass  such  an  ordinance.  We  must,  there- 
fore, hold  that  the  ordinance  is  valid  only  by  reason 
of  the  fact  that  authority  to  pass  it  was  included  in 
the  power  to  regulate  the  assessment  and  collection  of 
taxes. 

This  being  so,  that  portion  of  the  ordinance  which 
attempted  to  relieve  those  who  had  purchased  at  tax 
sales  before  its  passage  cannot  be  sustained.  Under 
well  settled  rules  of  law  they  had  obtained  all  they 
purchased  whether  the  sales  were  valid  or  void.  When 
they  made  their  bid  th«y  took  their  risk  as  to  that. 
Hence  the  city  received  the  money  upon  the  sale  as  its 
absolute  property  and  owed  no  obligation  whatever  to 
the  purchaser,  even  if  the  sale  was  absolutely  void. 
It  must  follow  that  the  provision  authorizing  the  can- 
cellation of  the  certificate  issued  at  the  sale  and  the 
re-payment  of  the  money  received  therefor,  when  ap- 
plied to  past  sales,  was  in  no  manner  connected  with 
the  assessment  and  collection  of  taxes.  Hence  there 
was  no  power  in  the  common  council  to  make  such 
application. 

The  other  cause  of  action  grew  out  of  the  fact  that 
the  plaintiff,  supposing  that  he  had  title  to  the  prop- 
erty in  question  by  reason  of  the  tax  sales,  paid  other 
taxes  which  appeared  upon  the  books  of  the  city  to  be 
a  charge  thereon,  but  which  were  in  fact  not  a  legal 
charge  upon  the  property.  It  is  not  contended  that 
the  right  to  recover  the  money  so  paid  is  directly 
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founded  upon  the  ordinance  above  referred  to,  but  it 
is  claimed  that  it  was  money  received  by  the  city 
which  equity  required  it  to  return  to  the  plaintiff. 
There  is  nothing  tending  to  show  that  the  payment 
was  other  than  a  voluntary  one,  and  we  are  unable  to 
discover  anything  in  the  facts  alleged  which  would 
make  this  payment  an  exception  to  the  general  rule 
that  moneys  voluntarily  paid  on  account  of  taxes 
can  not  be  recovered;  and  since  that  is  the  well  settled 
general  rule,  we  must  hold  that  the  facts  relating  to 
this  payment  did  not  state  a  cause  of  action.  As  to 
this  cause  of  action  and  the  one  founded  upon  the  sale 
made  before  the  passage  of  the  ordinance  in  question 
the  complaint  was  insufficient. 

As  to  the  other  cause  it  was  sufficient,  and  it  is  neces- 
sary to  determine  as  to  the  sufficiency  of  the  answer 
thereto,  and  under  well  settled  rules  it  must  be  held 
insufficient.  The  money  paid  into  the  treasury  upon 
the  sale  did  not,  under  the  ordinance  referred  to,  be- 
come the  absolute  property  of  the  city,  and  its  re-pay- 
ment was  not  the  incurring  of  a  debt  within  the  mean- 
ing of  our  constitutional  provision  (art.  8,  §6.)  The 
case  of  Richards  v,  Klickitat  County,  13  Wash.  509  (43 
Pac.  647),  while  founded  upon  a  different  state  of  facts, 
clearly  announced  this  principle. 

For  the  error  of  the  court  in  overruling  the  de- 
murrer to  the  answer  to  this  cause  of  action  the  judg- 
ment must  be  reversed  and  the  cause  remanded  for 
further  proceedings. 

Scott,  Anders  and  Gordon,  JJ.,  concur. 
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ir^  The  State  of  Washington,  on  the  Relation  of  Robert 
B.  Mullen,  v.  Superior  Court  of  Pierce  County, 
Hon.  John  C.  Stallcup,  Judge. 

QUO  WARRANTO  —  JUDGMENT  OF  OUSTER  —  EFFECT  OF   APPEAL. 

Where  an  appeal  has  been  perfected,  the  superior  court  no  longer 
has  jurisdiction  in  the  proceeding  for  the  purposes  of  any  action 
except  those  specially  provided  for  in  the  act  relating  to  appeals 
(Laws  1893,  p.  119). 

A  judgment  of  ouster  is  not  so  suspended  by  an  appeal  there- 
from  as  to  entitle  appellant  to  the  possession  of  the  office  during 
the  pendency  of  the  appeal. 

After  an  appeal  has  been  perfected  from  a  judgment  of  ouster, 
the  superior  court  has  no  jurisdiction  in  that  proceeding,  on  any 
ground,  to  order  plaintiff,  who  had  been  placed  in  possession  of  the 
office,  to  surrender  possession  to  defendant. 

Original  Application  for  Prohibition. 

Claypool,  Cushman  &  Cushman,  and  Doolittle  &  Fogg, 
for  relator. 

Oovnor  Teats,  and  John  P.  Judson,  for  respondent. 

Per  Curiam. — Relator  had  obtained  judgment  in  his 
favor  in  a  proceeding  in  the  nature  of  quo  warranto, 
to  test  the  title  to  an  office,  and  thereunder  had  been 
placed  in  possession  of  th^  office.  Thereafter  the  de- 
fendant in  the  proceeding,  having  perfected  his  ap- 
peal to  this  court,  sought  an  order  in  the  superior 
court  requiring  the  relator  to  surrender  possession  of 
the  office  that  he  might  again  take  possession  thereof. 
To  prohibit  the  superior  court  from  taking  such 
action  this  proceeding  was  instituted. 

The  grounds  upon  which  it  was  alleged  that  the 
superior  court  was  about  to  make  the  order  were,  first, 
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that  the  relator  had  been  wrongfully  placed  in  posses- 
sion of  the  office;  and  second,  that  the  judgment  of 
ouster  against  the  defendant  had  been  suspended  by 
the  appeal  and  his  right  secured  to  retain  possession 
of  the  office  during  its  pendency.  When  the  appeal 
was  perfected  the  superior  court  had  no  jurisdic- 
tion to  take  any  action  in  the  proceeding  except  those 
specially  provided  for  in  the  act  relating  to  appeals, 
and  the  making  of  the  threatened  order  was  not  in- 
<^luded  among  those  there  provided  for.  Hence  the 
superior  court  whs  without  jurisdiction  to  make  such 
order;  and  if  the  defendant  was  entitled  to  any  relief, 
such  relief  could  only  be  afforded  him  in  this  court, 
which  alone  had  general  jurisdiction  of  the  proceed- 
ing after  the  appeal  had  been  perfected. 

The  claim  that  the  judgment  of  ouster  was  so  sus- 
pended by  the  appeal  that  the  defendant  was  entitled 
to  the  possession  of  the  office  during  its  pendency  is 
negatived  by  the  case  of  Fawcett  v.  Superior  Court, 
ante,  p.  342,  just  decided.  Beside,  if  entitled  to  relief 
on  account  of  such  appeal,  it  could  only  be  obtained 
in  the  superior  court  by  an  independent  proceeding, 
for  the  reason  that  all  jurisdiction  as  to  the  original 
proceeding  had  been  taken  from  such  court  by  the 
appeal. 

The  alternative  writ  must  be  made  permanent. 
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PBINCIPAL   AND   SURETY  —  BOND   OF    BUILDING    CONTRACTOB  —  RELEA8B 
or  SURETIES  —  RB8  JUDICATA  —  INSTRUCTIONS  —  DAMAGES. 

The  fact  that,  at  the  date  a  building  contract  bond  was  executed^ 
the  contractor  had  some  men  upon  the  premises  engaged  in  work 
preparatory  to  the  erection  of  the  building,  does  not  show  a  want  of 
consideration  for  the  bond,  when  there  is  no  evidence  showing  that 
the  contractor  was  in  possession  of  the  premises  by  direction  or  re- 
quest of  the  owner,  or  that  the  giving  of  the  bond  was  not  an  in- 
ducement to  the  signing  of  the  contract  on  the  part  of  the  owner. 

Sureties  upon  a  building  contractor's  bond  are  not  discharged  by 
deviations  from  the  specifications  in  the  construction  of  the  build- 
ing, nor  even  by  material  alterations,  when  the  contract  itself  per* 
mits  such  alterations. 

Where  a  building  contractor  was  to  be  paid  monthly,  as  the  work 
progressed,  upon  the  supervising  architect's  estimate  of  the  amount 
of  work  completed,  the  fact  that  the  owner  accepts  an  order  from 
the  contractor  in  favor  of  a  material  man  and  agrees  to  pay  same,, 
on  the  day  the  estimate  becomes  due,  paying  at  the  time  in  cash, 
however,  a  small  percentage  of  the  claim  to  accommodate  the 
material  man,  does  not  constitute  such  a  payment  in  advance  as 
will  release  the  sureties  upon  the  contractor's  bond. 

Sureties  upon  a  building  contractor's  bond  are  not  entitled  to  be 
discharged  because  their  principal  was  forced  to  pay  his  debts,  by 
the  acts  of  the  obligee,  as  an  attorney,  in  securing  the  collection  of 
claims  due  from  the  principal  out  of  moneys  payable  to  him  on  the 
building  contract. 

The  fact  that  the  contractor  was  compelled,  by  the  person  with 
whom  he  had  contracted  for  the  erection  of  a  building,  to  pay  his 
debts  due  to  other  parties,  would  not  constitute  a  valid  excuse  for 
his  abandoning  his  contract. 

In  a  suit  upon  a  contractor's  bond  the  defense  of  res  judicata  can- 
not be  set  up  by  reason  of  the  fact  that  in  a  prior  action  one  of  the 
sureties  had  recovered  judgment  against  the  obligee  for  moneys  ad- 
vanced to  pay  laborers  upon  the  obligee's  promise  to  refund. 

The  plea  of  res  judicata  is  not  available  as  a  defense  where  the 
parties  to  the  action  are  not  the  same  as  in  the  one  in  which  the 
judgment  sought  to  be  set  up  was  rendered. 
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A  charge  to  the  jury  that  the  harden  was  on  plaintiff  to  show 
what  amount  of  dama^  he  had  saffered  by  reason  of  the  failure  of 
the  contractor  to  complete  the  building  in  the  time  fixed  by  the 
contract  and  that  they  should  allow  him  such  amount  as  they  found 
was  established  by  the  evideace,  is  not  erroneous,  when  plaintiff 
has  not  specifically  requested  the  court's  constructfon  as  to  whether 
the  amount  of  damages  for  each  day's  delay  was  liquidated  and  fixed 
by  the  parties  in  their  contract. 

Although  the  owner  who  has  been  obliged  to  complete  the  con- 
struction of  a  building  himself  by  reason  of  the  abandonment  of 
the  contract  by  the  contractor  may  be  entitled  to  recover  against 
the  sureties  upon  the  latter's  bond,  he  can  only  recover  for  such 
of  his  expenses  incurred  for  finishing  the  work  as  shall  have  been 
audita  and  certified  by  the  architect,  when  the  contract  itself  pro- 
vides that  the  expenses  incurred  for  materials  and  labor  should  be 
audited  by  the  architect  and  that  his  certificate  should  be  conclusive 
upon  the  parties. 

Appeal  from  Superior  Court,  Whatcom  County. — 
Hon.  John  R.  Winn,  Judge.     Reversed. 

Kerr  &  McCord,  and  Bruce,  Brown  &  Cleveland,  for 
appellant. 

Dorr,  HadUy  &  Hadley,  Fairchild  &  Rawson,  and 
Black  &  Learning,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J On  April  30,   1890,  the  plaintiff  en- 

tered  into  a  contract  with  defendant  Jordan  whereby 
the  latter  agreed  to  furnish  all  material  and  to  erect 
for  the  former,  in  the  city  of  New  Whatcom,  a  three- 
story  and  basement  brick  and  stone  building,  in 
accordance  with  plans  and  specifications  prepared  by 
one  W.  A.  Ritchie,  supervising  architect,  and  which 
were  made  a  part  of  the  contract.  By  the  terms  of 
the  contract,  the  building  was  to  be  completed  on  or 
before  August  30,  and  in  default  thereof  the  said  con- 
tractor agreed  to  pay  the  owner  |50  as  and  for  liqui- 
dated damages  for  every  day  that  the  work  should 
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remain  unfinished.  The  plaintiff  agreed  to  pay  to 
the  contractor  Jordan  for  the  material  and  labor 
furnished,  and  the  doing  and  completing  of  the  work, 
the  sum  of  $23,659,  good  and  lawful  money  of  the 
United  States,  subject  to  additions  or  deductions  on 
account  of  alterations,  modifications  or  additions  as 
provided  for  in  the  contract,  payments  to  be  made 
upon  estimates  on  the  first  Tuesday  of  each  month, 
covering  all  materials  furnished  and  labor  performed 
on  the  work  during  the  month  preceding,  as  com- 
puted by  the  architect,  less  twenty  per  cent,  of  the 
valuation  of  the  work  completed,  and  as  certified  by 
the  architect,  which  was  to  be  paid  at  the  expiration 
of  ten  days  after  the  completion  and  final  acceptance 
of  the  work  and  the  building.  The  contract  provides 
that  the  contractor  shall  perform  any  work  required 
in  alteration,  modification  or  addition,  which  the 
architect  and  owner  shall  demand  as  the  work  pro- 
gresses, upon  receiving  written  authority  from  the 
architect,  approved  by  the  owner,  specifying  the 
kinds  and  qualities,  and  in  every  such  case  the  price 
for  such  alterations,  modifications  and  additions  must 
be  agreed  upon  and  a  fair  and  reasonable  valuation  of 
the  work  shall  be  added  to  or  be  deducted  from  this 
contract  price,  and  should  any  differences  arise  be- 
tween the  parties  hereto  respecting  such  valuation 
the  same  shall  be  decided  by  three  experts,  etc.  And 
the  specifications  provide  that  no  bills  for  extra  work 
shall  bo  allowed  unless  the  same  had  been  authorized 
by  the  owner  and  the  architect.  It  is  also  stipulated 
in  the  contract  that  in  case  the  contractor  should  not 
complete  the  building,  the  owner  may  do  so  and 
charge  the  expense  to  the  contractor,  and  "  the  ex- 
pense incurred  by  the  owner  as  herein  provided, 
either  for  furnishing  materials  or  for  finishing  the 
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work,  shall  be  audited  and  certified  by  the  architect, 
and  his  certificate  thereof  shall  be  conclusive  upon 
the  parties."  Another  stipulation  in  the  contract  was 
that  should  the  architect,  prior  to  each  payment  re- 
ceive notice  from  any  person  or  persons  that  they 
held  a  claim  against  the  said  building  for  material 
or  labor  chargeable  to  the  contractor,  for  which,  if 
established,  the  owner  might  be  made  liable,  the 
owner  should  have  the  right  to  retain  out  of  the  pay- 
ment then  due,  or  thereafter  to  become  due,  an 
amount  in  addition  to  the  twenty  per  cent,  retained 
sufficient  to  indemnify  him  against  such  claims  until 
the  same  should  be  actually  ^atisfied  and  receipts  in 
full  for  the  same  have  been  furnished  by  the  con^ 
tractor. 

To  secure  the  faithful  performance  of  this  contract 
the  defendant  Jordan,  as  principal,  and  the  other 
defendants  as  sureties,  executed  to  the  plaintiff  their 
joint  and  several  bond  in  the  sum  of  $20,000,  condi- 
tioned to  be  void,  "  if  the  said  R.  C.  Jordan  shall  well 
and  truly  perform  the  said  contract  and  shall  erect 
and  complete  the  said  building  in  accordance  with 
the  said  drawings,  plans  and  specifications  and  the 
terms  and  conditions  of  that  certain  contract,  and 
within  the  time  therein  mentioned,  and  shall  pay  all 
laborers,  mechanics,  material-men  and  persons  who 
shall  supply  the  said  contractor  with  any  materials, 
goods  or  labor  of  any  kind,  all  just  debts  due  or  there- 
after to  become  due  such  persons,  incurred  in  carry- 
ing on  this  work." 

Jordan  entered  upon  the  performance  of  the  con- 
tract, but  on  August  7,  1890,  he  abandoned  the  work 
and  absconded,  leaving  the  building  but  partially  con- 
structed. The  sureties  having  declined  to  finish  the 
building  at  the  request  of  the  plaintiff,  and  having 
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notified  the  plaintiff  that  they  denied  and  disclaimed 
all  liability  upon  the  bond  for  damage  sustained 
through  the  failure  of  their  principal  Jordan  to  per- 
form the  conditions  of  his  contract,  plaintiff  himself 
caused  the  building  to  be  completed  and  subsequently 
brought  this  action  upon  the  bond  to  recover  the 
amount  alleged  to  have  been  necessarily  paid  in  ex- 
cess of  the  contract  price  in  finishing  the  building  and 
for  labor  performed  and  materials  furnished  on  ac- 
count of  the  contractor;  the  amount  of  mechanics'  and 
laborers'  liens  established  against  the  building,  and 
the  damages  caused  by  the  failure  of  the  contractor  to 
complete  the  structure  within  the  time  limited  by  the 
Qontract. 

The  defendants  filed  separate  answers,  and  the  sure- 
ties defended  on  the  alleged  grounds  that  there  was  no 
consideration  for  the  execution  of  the  bond  in  contro- 
versy ;  that  material  changes  were  made  and  permitted 
by  plaintiff  in  the  building  at  an  additional  cost  and 
in  a  manner  not  authorized  by  the  contract,  and  with- 
out their  knowledge  or  consent;  that  the  plaintiff  vio- 
lated the  conditions  of  the  contract  on  his  part  by 
making  payments  in  advance  and  without  the  certifi- 
cate of  the  architect,  and  by  compelling  Jordan  to 
accept  as  payments  his  own  obligations  whereby  he 
was  forced  to  abandon  the  work,  (which  latter  defense 
was  also  interposed  by  Jordan);  and  that  the  questions 
involved  in  this  action  are  res  judicata ,  especially  as  to 
defendant  Dibble. 

The  cause  was  tried  to  a  jury  and  a  general  verdict 
was  returned  in  favor  of  the  defendants,  and  the  jury 
also  made  and  returned  special  findings  upon  certain 
questions  of  fact  which  were  submitted  to  them  by  the 
court,  at  the  instance  of  the  defendants.  A  motion 
for  a  new  trial  was  made  and  denied,  after  which  judg- 
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ment  was  rendered  for  the  defendants  upon  the  verdict, 
and  the  plaintiff  appealed. 

The  facts  found  by  the  jury  were  that  under  the 
plans,  specifications  and  contract  the  piers  between  the 
arches  on  Holly  street  and  on  Elk  street  were  to  be 
built  of  brick,  but  were  constructed  of  stone;  that  the 
inner  basement  walls  were  to  be  of  brick  and  the  first 
twenty-four  inches  were  of  stone  and  the  remainder 
of  brick;  that  the  height  of  the  third  story,  as  desig- 
nated on  the  plans  and  specifications,  was  eleven  feet 
ten  inches,  but  as  constructed  was  twelve  feet  two 
inches;  that  the  third  story  was  completed  by  appellant; 
that  changes  were  made  in  the  time,  manner  and  form 
^f  payments  by  paying  in  advance  of  estimates  and 
^7  paying  in  depreciated  paper,  and  that  the  change 
from  brick  to  stone  in  the  construction  of  piers  in- 
creased the  cost  of  the  building  in  the  sum  of  $335. 
No  other  special  findings  of  facts  were  made  or 
requested.  The  modifications  or  changes  in  the  con. 
structiou  of  the  basement  walls  and  of  the  piers 
occurred  while  the  work  was  in  charge  of  the  con- 
tractor, but  the  change  in  the  height  of  the  ceiling  of 
the  third  story  was  made  after  the  abandonment  of  the 
contract  by  Jordan,  and  during  the  time  when  appel- 
lant was  in  charge  of  the  construction. 

Although  the  bond  in  question  was  dated  May  1,  it 
appears  from  the  notarial  certificate  attached  thereto 
that  it  was  not  acknowledged  until  the  8th  of  that 
month,  and  there  is  some  evidence  tending  to  show 
that  it  was  not  executed  until  the  date  last  mentioned, 
and  that  at  that  time  Jordan  had  some  men  upon  the 
premises  designated  in  the  contract  engaged  in  work 
preparatory  to  the  erection  of  the  building.  Upon 
this  evidence  is  based  the  claim  of  respondents  that 
there  was  no  consideration  for  the  bond.     This  posi- 
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tion  is  not  tenable.  We  find  nothing  in  the  evidence 
showing  that  Jordan  was  in  possession  of  the  premi- 
ses by  direction  or  request  of  appellant,  or  that  the 
giving  of  the  bond  was  not  an  inducement  to  the  sign- 
ing of  the  contract  on  the  part  of  the  appellant.  On 
the  contrary,  it  fairly  appears  from  the  testimony  of 
appellant,  which  is  not  contradicted,  that  it  was  under- 
stood and  intended  that  a  bond  should  be  given  to 
secure  the  performance  of  the  contract,  and  that,  in 
fact,  the  contract  was  executed  in  duplicate  and  the 
duplicate  copy  which  Jordan  received  was  delivered  to 
him  at  the  time  he  delivered  his  bond  to  appellant 
That  being  so,  it  cannot  be  said  that  the  bond  was  exe- 
cuted without  consideration. 

There  is  no  evidence  tending  to  prove,  and  in 
fact  it  is  not  claimed,  that  there  was  any  alteration 
of  the  plans  and  specifications  as  originally  prepared. 
The  changes  which  were  made  were  mere  deviations 
from  them  as  the  work  progressed.  Some  other 
changes  were  made  besides  those  mentioned  in  the 
special  findings  of  the  jury,  while  Jordan  was  direct- 
ing the  work.  The  height  of  the  first  story  ceiling 
was  diminished  some  two  inches;  two  mantles  were 
changed  from  wood  to  marble,  and  some  other  less 
material  changes  and  modifications  were  also  made. 

Appellant  contends  (1)  that  these  changes  are,  as 
matter  of  law,  wholly  immaterial,  and  that  the  court 
erred  in  submitting  the  defense  based  thereon  to  the 
jury;  (2)  that  if  material,  the  court  erred  in  refusing 
to  instruct  the  jury  as  requested  by  appellant,  that  if 
any  changes  were  made  it  would  be  their  duty  to  de- 
termine from  the  evidence  the  cost  thereof  and  to  de- 
duct  from  or  add  the  cost  of  the  same  to  the  contract 
price  and  render  their  verdict  accordingly;  and  (3), 
that  these  changes  were  fully  provided  for  by  the 
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terms  of  the  contract,  and  there  being  no  evidence  to 
the  contrary,  the  presumption  of  law  was  that  they 
were  made  without  in  any  manner  affecting  the  con- 
tract price. 

We  have  no  doubt  that  the  changes  were  material; 
nor  that  just  such  changes  were  contemplated  by  the 
contract,  and,  if  they  were  made  in  accordance  with  it 
it  follows  that  the  instruction  requested  was  right,  and 
should  have  been  given  to  the  jury,.  Appellant  1;esti- 
fies  that  the  changes  which  were  made  while  Jordan 
had  control  of  the  work  were  made  without  his  knowl- 
edge or  consent,  and  it  is  claimed  on  his  behalf  that 
Jordan  thereby  violated  his  contract  and  the  sureties, 
if  any  one,  are  responsible  therefor.  On  the  other 
hand,  the  respondents  insist  that  the  supervising 
architect  authorized  the  contractor  to  make  the 
changes  and  that  he  and  appellant  ratified  the  same, 
the  former  by  making  and  certifying  his  estimates  to 
the  contractor  and  the  latter  by  paying  such  estimates. 
But  the  mere  fact  that  appellant  paid  the  estimates  of 
the  architect  would  not  constitute  a  ratification  of  the 
acts  of  the  architect  or  contractor  unless  at  the  time 
he  had  knowledge  of  those  acts.  Ratification  always 
presupposes  knowledge  of  the  acts  claimed  to  be  rati- 
fied. By  a  provision  of  the  contract  the  contractor 
was  obliged,  upon  receiving  written  authority  from 
the  architect  approved  by  the  owner,  to  perform  any 
work  demanded  by  the  owner  and  architect  in  the 
alteration,  modification  or  addition,  and  it  would 
therefore  appear  that  without  the  approval  of  the 
owner  the  architect's  authority  would  not  justify  the 
contractor  in  deviating  from  the  plans  and  specifica- 
tions. Moreover,  this  provision  was  for  the  benefit  of 
appellant,  and  to  protect  him  against  unauthorized 
bills  for  extra  work,  and  it  aflFected  the  contractor  only 
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in  so  far  that  he  could  collect  nothing  for  additional 
work  not  authorized  as  provided  by  the  agreement 

But  it  is  also  claimed  that  appellant  violated  the 
contract  by  changing  the  height  of  the  ceiling  in  the 
third  story,  and  by  omitting  base  mouldings  called 
for  by  the  plans  and  specifications,  and  by  changing 
the  glass  in  the  inside  doors  and  windows  throughout 
the  building  from  "  obscure  "  or  frosted  to  clear.  But 
as  the  contractor,  if  he  had  not  abandoned  his  con- 
tract, would  have  been  obliged,  under  its  terms,  to 
make  these  changes  at  the  request  of  the  owner,  we 
see  no  reason  why  the  owner  could  not  himself  do  the 
same  thing  after  he  undertook  to  finish  the  building 
in  accordance  with  an  express  provision  of  the  con- 
tract. All  of  the  changes  which  were  made  in  the 
progress  of  the  work  and  which  are  here  complained 
of  were  mere  deviations  from  the  specifications,  and, 
as  we  have  observed,  were  amply  provided  for  by  the 
contract,  and  therefore  the  making  of  them  did  not 
have  the  effect  to  discharge  the  sureties  from  their  ob- 
ligations on  the  bond.  See  :  Doraey  v.  McOee,  30 
Neb.  657  (46  N.  W.  1018);  Hayden  v.  Cook,  34  Neb. 
670  (62  N.  W.  165);  McLennan  v.  Wellington,  48  Kan. 
756  (30  Pac.  183);  Howard  County  v.  Baker,  119  Mo. 
397  (24  S.  W.  200);  AsJienbroedel  Club  v.  Finlay,  53  Mo. 
App.  256. 

And  that  being  so,  the  instruction  of  the  court  to 
the  jury  on  this  branch  of  the  case  was,  to  say  the 
least,  misleading.  The  jury  were  charged  that  if  such 
changes  were  made  with  the  knowledge  and  consent 
of  De  Mattos  and  were  material  changes,  and  he  failed 
to  follow  the  plans  and  specifications  so  as  to  make  it 
a  different  building,  and  did  this  contrary  to  the  fifth 
paragraph  of  the  contract,  and  had  full  knowledge  of 
it,  then  he  did  not  follow  the  conditions  of  the  con- 
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tract  set  up,  and  he  would  be  held  to  make  a  breach 
of  the  contract  himself;  otherwise  he  would  not.  And 
also,  that  **  if  you  should  find  in  this  case  .  .  . 
that  the  building  erected  was  changed  upon  an  under- 
standing between  Jordan  and  DeMattos  so  that  it  was 
not  the  building  contemplated  by  the  parties,  or  the 
parts  therein  changed  were  not  as  contemplated  by 
the  parties  under  their  contract,  viewed  in  the  light  of 
the  surroundings,  then  I  instruct  you  that  such  a 
-change  would  be  material  and  substantial  change, 
and  the  sureties  would  be  discharged  from  any  re- 
sponsibility." It  was  the  province  of  the  court,  and 
not  of  the  jury,  to  construe  the  contract  and  determine 
what  deviations  from  the  plans  and  specifications  were 
therein  provided  for;  and,  on  the  other  hand,  it  was 
the  sole  provinceof  the  jury  to  determine  what  changes 
or  deviations  were  actually  made.  But,  under  the  in- 
struction given,  the  jury  might  have  deemed  them- 
selves at  liberty  to  find  for  the  defendants*  if,  in  their 
opinion,  material  changes  were  made  with  the  knowl- 
edge and  consent  of  plaintiff,  or  the  plaintiff  failed  to 
follow  the  plans  and  specifications  so  as  to  make  a 
•different  building  from  that  contemplated  by  the  con- 
tracting parties,  or  the  parts  changed  were  not  as  con- 
templated by  the  parties  under  the  contract. 

It  cannot,  we  think,  justly  be  said  that  the  building 
•erected  was  different  from  the  one  contemplated  by 
the  parties  to  the  contract.  In  size,  shape  and  in- 
ternal arrangement  it  is  in  every  respect  in  conform- 
ity with  the  contract  and  plans,  and  the  fact  that  the 
deviations  from  the  specifications  were  material  can 
have  no  effect  upon  the  obligations  of  the  sureties,  for 
the  reason  that  material  changes  were  provided  for  in 
the  contract  of  their  principal.  The  fact  that  the 
cost  of  alterations,  modifications  and  additions  was  to 
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be  added  to,  or  deducted  from,  the  contract  price 
clearly  shows  that  the  changes  provided  for  were  not 
understood  to  be  merely  immaterial  changes. 

It  is  not  claimed  by  respondents  that  appellant  did 
not  pay  the  contractor  the  whole  amount  due  him 
under  the  terms  of  the  contract,  but  they  contend  that 
the  sureties  are  discharged  for  the  alleged  reason  that 
appellant  violated  the  contract  by  paying  in  advance 
and  by  paying  in  depreciated  paper,  and  not  in  good 
and  lawful  money  of  the  United  States.  It  appears 
from  the  evidence  that  the  contractor  Jordan  pur- 
chased  a  lot  of  brick  from  the  agent  of  the  Elliott 
Brick  Company,  during  the  month  of  June,  which  he 
did  not  pay  for,  but  gave  the  seller  an  order  on  appel- 
lant for  the  amount  due,  $1,672,  requesting  him  to 
charge  the  same  to  the  account  of  the  payment  falling 
due  on  the  next  succeeding  estimate.  Appellant 
accepted  the  order  for  $1,572,  payable  July  1st,  the 
day  on  which  the  estimate  was  due,  and,  as  he  says^ 
to  accommodate  the  brick  man,  paid  him  $100,  the 
balance  of  the  order.  The  estimate  was  duly  made^ 
and  the  amount  of  the  order  deducted  therefrom,  and 
the  balance,  some  $3,800,  was  paid  to  the  contractor. 
Did  this  transaction  amount  to  making  payment  in 
advance  of  the  estimate?  Clearly  not.  It  was  not 
an  advancement  of  any  sum  whatever  to  Jordan,  and 
was  not  intended  by  him  to  be  such,  but  was  simply 
a  request  by  him  to  pay  the  drawee,  out  of  whatever 
sum  might  be  due  from  appellant  on  the  next  estimate, 
an  amount  which  he,  Jordan,  was  obligated  by  his  con- 
tract to  pay  for  material  furnished.  See  Bell  v.  Pavly 
35  Neb.  240  (52  N.  W.  1110). 

Appellant,  at  the  request  of  Jordan  and  with  the 
approval  of  the  architect,  also  paid  for  some  eye-beams 
which   had   been   ordered   from    Pennsylvania,   and 
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which  were  in  the  possession  of  the  railroad  company, 
and  without  which  work  could  not  proceed.  But, 
under  the  circumstances,  and  in  view  of  the  provi- 
sions of  the  contract,  the  sureties  had  no  ground  of 
complaint  on  that  account.  The  amount  so  paid  was 
applied  on  an  estimate  actually  made,  and  neither 
that,  nor  any  other  supposed  advancement  disclosed 
by  the  record,  violated  the  contract  or  released  the 
sureties  from  their  obligation.  See  Benjamin  v.  HiU 
krd,  23  How.  149. 

In  regard  to  the  claim  of  respondents  that  appel- 
lant violated  the  contract  in  making  payment  in  de- 
preciated paper,  the  evidence  discloses  that  appellant, 
who  is  an  attorney  had,  before  the  making  of  the 
contract  in  question,  received  some  claims  in  the  form 
of  promissory  notes  against  Jordan  for  collection,  and 
upon  which  he  threatened  to  sue  if  they  were  not 
paid.  These  claims  were  finally  compromised  and 
paid  by  Jordan  in  cash,  exi^ept  the  amount  of  fees 
which  appellant  was  entitled  to  deduct  therefrom. 
Appellant's^  charges,  amounting  to  $130,  were,  by  an 
arrangement  with  Jordan,  subsequently  paid  out  of 
the  sums  due  on  estimates  of  the  architect.  In  addi- 
tion to  the  claims  above  mentioned  appellant  received 
for  collection  a  judgment  against  Jordan.  This  claim 
was  also  compromised,  and  Jordan  agreed  that  the 
amount  to  be  paid  ($360)  in  full  satisfaction  thereof, 
Daight  be  deducted  from  the  sum  that  would  be  due 
from  appellant  on  the  architect's  estimate  of  Septem- 
ber 2d  following.  Before  that  estimate  became  due, 
however,  Jordan  absconded,  and  nothing  was  ever 
paid  by  him  on  the  judgment,  or  charged  to  his 
account  by  appellant.  It  will  be  seen  from  what  we 
have  stated  that  appellant  did  not  pay  Jordan  in  de- 
preciated paper,  or  any  other   kind   of   paper.     He 
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owned  none  of  these  claims  against  Jordan  and  did 
not  pretend  to  own  them.  The  $130  paid  by  Jordan 
out  of  the  estimates  was  due  to  Jordan's  own  credit- 
ors, appellant's  clients,  and  was  in  fact  paid  to  them. 
He  owed  appellant  nothing  and  paid  him  nothing. 

The  question  then  is  reduced  to  this,  Are  the  re- 
spondents entitled  to  be  discharged  because  appellant, 
as  an  attorney,  was  instrumental  in  causing  their 
principal  to  pay  his  debts?  We  think  there  can  be 
but  one  answer  to  this  question,  and  that  is,  that 
they  are  not.  In  fact  they  would  not  have  been  dis- 
charged even  if  appellant  had  owned  these  notes  and 
obligations,  and  Jordan  had  agreed  to  accept  them 
as  payment  instead  of  money.  See  Foster  v.  Oaaton, 
123  Ind.  96  (23  N.  E.  1092). 

Moreover,  the  fact  that  Jordan  was  compelled,  if  he 
was  compelled,  to  pay  these  debts,  constituted  no 
valid  excuse  for  his  abandoning  his  contract,  and 
therefore  it  was  error  to  instruct  the  jury  that  if  Jor- 
dan was  forced  against  his  will  to  pay  off  other  notes 
and  contracts  which  he  had  obligated  himself  to  pay, 
and  was  forced  against  his  will  to  accept  such  as  pay- 
ments, and  that  was  the  cause  of  his  giving  up  the 
contract,  then  that  was  a  breach  on  the  part  of  ap- 
pellant, and  no  recovery  could  be  had  against  the 
sureties. 

It  appears  that  after  Jordan  abandoned  the  work, 
Mr.  Dibble,  one  of  the  defendants  and  sureties,  paid 
a  considerable  sum  of  money  to  laborers  employed  by 
Jordan,  and  which  was  due  them  for  labor  performed 
on  the  building.  Mr.  Dibble  subsequently  sued  ap- 
pellant for  the  recovery  of  the  amount  so  paid,  and 
alleged  in  his  complaint  that  the  same  was  made  at 
the  request  and  for  the  use  of  appellant.  Appellant's 
answer   consisted   of  a  general   denial   merely,  and 
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under  it  he,  of  course,  had  a  right  to  prove  any  fact 
or  facts  which  directly  controverted  any  material 
allegation  of  the  complaint.  Upon  the  trial  he  did 
not  attempt  to  disprove  payment  by  Dibble,  but 
undertook  to  prove  that  such  payment  was  not  made 
at  his  request,  but  voluntarily  and  because  Dibble 
was  a  bondsman  of  Jordan.  The  trial  resulted  in  a 
verdict  and  judgment  for  Mr.  Dibble,  and  the  judg- 
ment  was  affirmed,  on  appeal,  by  this  court.  See 
Dibble  v.  DeMaUos,  8  Wash.  542  (36  Pac.  485).  The 
amount  of  this  judgment,  which  it  is  alleged  is  a  lien 
upon  appellaut's  building,  is  one  of  the  items  of 
damages  sought  to  be  recovered  in  this  action;  but 
the  learned  counsel  for  respondents  insist  not  only 
that  appellant  is  not  entitled  to  recover  the  amount 
of  that  judgment,  or  any  part  thereof,  but  that  he  is 
estopped  by  the  judgment  from  maintaining  this 
action^  for  the  alleged  reason  that  the  identical  ques- 
tions in  issue  here  were  involved  in  the  action  in 
which  the  judgment  was  rendered  and  were  decided 
adversely  to  appellant. 

We  are  unable  to  assent  to  this  proposition.  That 
Jordan  had  violated  his  contract  with  appellant,  and 
that  Dibble  was  one  of  the  sureties  on  his  bond,  were 
facts  which  were  not  disputed  or  questioned  on  the 
trial  of  that  action,  and  the  question  whether  Dibble 
was  in  fact  liable  to  appellant  on  his  bond  was  not  in 
issue  and  was  not  determined.  The  only  question  liti- 
gated and  determined  was  whether  Dibble  paid  the 
money  for  the  recovery  of  which  the  action  was  insti- 
tuted  at  the  request  and  for  the  use  of  appellant.  It 
is  true  that  appellant,  as  corroborative  of  his  own  tes- 
timony that  he  did  not  request  Dibble  to  pay  the 
money  for  him  and  did  not  promise  to  re-pay  it,  and 
that  Dibble  was  to  be  repaid,  if  at  all,  out  of  any 
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money  that  might  be  due  to  the  contractor  or  sureties 
after  the  completion  of  the  building,  introduced  evi- 
dence showing  that  Dibble  was  one  of  the  contractor's 
sureties  and  that  the  contractor  had  failed  to  perform 
his  contract.  But  we  are  not  to  conclude  from  that 
evidence  that  the  jury  must  have  determined  that  Dib- 
ble was  not  liable  on  his  bond. 

But  there  is  another  reason  why  the  judgment  in 
Dibble  v.  DeMaUos  ought  not  to  estop  appellant  from 
maintaining  this  action,  and  that  is,  that  the  parties 
to  this  action  are  not  the  same.  1  Freeman,  Judg- 
ments (4th  ed.),  §161;  21  Am.  &  Eng.  Enc.  Law,  p. 
227. 

If  appellant  had  himself  paid  the  bills  due  from 
Jordan  for  labor,  which  Dibble  paid,  there  is  no  ques- 
tion but  that  he  could  have  recovered  the  amount 
thereof  from  the  respondents;  and  that  being  so,  we 
perceive  no  reason  why  he  should  not  recover  the  sum 
paid  by  Dibble  for  him,  after  refunding  the  sum  so 
advanced. 

The  court  charged  the  jury  in  substance  that  the 
burden  was  on  the  plaintiff  to  show  what  amount  of 
damages  he  had  suffered  by  reason  of  the  failure  of 
the  contractor  to  complete  the  building  in  the  time 
fixed  by  the  contract,  and  that  they  should  allow  him 
such  amount  as  they  found  was  established  by  the  evi- 
dence. We  see  no  valid  objection  to  this  instruction. 
If  appellant  desired  to  have  the  court's  construction 
of  the  contract  as  to  whether  the  amount  of  damages 
for  each  day's  delay  was  therein  liquidated  and  fixed 
by  the  parties,  he  should  have  specifically  requested  it. 

In  view  of  the  fact  that  a  new  trial  must  be  awarded, 
we  deem  it  proper  to  observe  that  appellant  can,  un- 
der the  terms  of  the  contract,  only  recover  such  of  the 
expenses  incurred  by  him  for  furnishing  materials  or 
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finishing  the  work  as  shall  have  been  audited  and  cer- 
tified by  the  architect.  No  estimates  of  the  architect 
were  required  after  the  contractor  abandoned  his  con- 
tract, but  it  was  explicitly  agreed  that  the  expenses 
incurred  by  the  owner  for  materials  and  labor  should 
be  audited  and  certified  by  the  architect  and  that  his 
certificate  should  be  conclusive  upon  the  parties.  The 
purpose  of  this  provision  was  to  protect  the  sureties 
against  excessive  and  unjust  charges  for  work  and 
material,  and  it  was  agreed  that  the  certificate  of  the 
architect  should  be  conclusive  as  to  the  amount  of  ex- 
penses incurred  by  the  owner.  It  is  evident  that  in 
no  event  can  appellant  recover  more  than  the  amount 
of  damage  he  has  sustained  by  reason  of  the  default 
of  the  contractor. 

The  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial  in  accordance  with  this  opinion. 

HoYT,  C.  J.,  and  Dunbar,  J.,  concur. 
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George  F.  Gund,  Appellant,  v.  James  Parke,  Defend- 
ant, Fannie  M.  Parke,  Respondent. 

COMMUNITY  PBOPERTY  —  LIABILITY  FOR  HUBBAND's  DEBTS  —  INTERVEN- 
TION BY  WIFB  TO  PROTECT. 

In  an  action  against  the  husband  on  his  promissory  note,  the 
wife  has  a  right  to  intervene,  for  the  purpose  of  having  any  judg- 
ment that  may  be  rendered  against  the  husband  adjudge  that  the 
debt  was  not  a  community  debt  and  that  it  should  not  be  satisfied 
out  of  the  community  real  property. 

A  promissory  note  made  to  evidence  a  debt  which  is  not  for  the 
benefit  of  the  community  cannot  be  collected  out  of  community  real 
estate,  although  the  note  may  have  passed  into  the  hands  of  a  bona 
fide  purchaser  for  value  before  maturity. 
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A  judgment  against  a  husband  on  account  of  his  separate  in* 
debtedness  is  enforceable  against  the  community  personal  property. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Richard  Gsborn,  Judge.     Modified. 

Allen  <St  Powell,  for  appellant : 

The  wife  showed  no  right  to  intervene,  and  plain- 
tiff's demurrer  to  her  complaint,  and  bis  objection  to 
the  introduction  of  testimony  in  its  support,  should 
have  been  sustained.  Her  right  to  intervene  cannot 
be  sustained  on  the  ground  that  she  has  the  right  to 
protect  the  community  lands  from  the  cloud  of  a  judg- 
ment.  For  the  plaintiff  is  seeking  no  relief  against 
the  community  or  its  lands.  "The  matter  in  liti- 
gation '*  is  not  the  question  of  how  the  husband's 
liability  shall  be  satisfied,  but  whether  there  is  such  a 
liability.  Lewis  v.  Lewis^  10  N.  W.  586;  Bennett  v. 
Whitcomb y  25  Minn.  148;  Oasquet  v,' Johnson,  1  La. 
425;  Horn  v.  Volcano  Water  Co.,  18  Cal.  141;  Taylor 
V.  Adair,  22  Iowa,  279;  State  v.  Superior  Court,  7  Wash. 
77 ;  Smith  v.  Oale,  144  U.  S.  509.  Even  if  the  husband 
should  fail  to  pay  the  judgment,  it  would  not  consti- 
tute a  cloud  upon  any  land  in  which  the  wife  is  inter- 
ested, unless  land  standing  in  his  name  is  in  fact  not 
his  separate  property  but  community  property.  The 
intervention  complaint,  therefore,  brings  in  issue  not 
only  the  character  of  the  debt  but  the  title  to  the  land. 
An  intervener  cannot  so  change  the  issues.  Loving 
V.  Edes,  8  Iowa,  427;  Meyer  v.  Stahr,  35  La.  An.  57; 
Whitman  v,  Willis,  51  Tex.  421;  Pool  v.  Sanford,  52 
Tex.  621. 

White,  Munday   &  Fulton,   and    Oreene,    Turner  & 
Lewis,  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — PlaintiflF  and  appellant  loaned  to  one 
F.  L.  Stinson  the  sum  of  $3,00U  and  took  as  collateral 
security  therefor  his  promissory  note  for  $3,500,  pay- 
able to  Stinson  and  signed  by  Stinson  and  Parke  and 
L.  C.  Gilman.  This  action  was  brought  on  the  col- 
lateral note  to  collect  a  judgment  against  Parke  only. 
Fannie  M.  Parke,  wife  of  the  defendant,  filed  a  com- 
plaint in  intervention  in  which  she  alleged  that  she 
and  defendant  were  the  owners  of  community  real 
property  in  King  county,  Washington;  that  the  note 
sued  on  was  a  separate  debt  of  the  defendant  and  not 
a  community  debt,  and  that  a  judgment  rendered 
thereon  against  her  husband,  the  defendant,  would  be 
a  cloud  upon  the  community  land.  Her  prayer  was 
that  any  judgment  that  should  be  rendered  against 
him  should  adjudge  that  the  debt  was  not  a  commun- 
ity debt  and  that  it  should  not  be  satisfied  out  of  the 
community  property.  To  this  complaint  in  interven- 
tion the  plaintiff  demurred  on  the  ground  that  the 
same  did  not  state  facts  sufficient  to  constitute  a 
ground  for  intervention.  The  court  overruled  the 
demurrer.  At  the  close  of  the  evidence  the  court 
withdrew  the  case  from  the  consideration  of  the  jury 
and  directed  a  judgment  to  be  entered  in  favor  of  the 
plaintiff  against  the  defendant,  and  further  directed 
that  the  judgment  should  adjudge  that  the  debt  was  a 
separate  debt  of  defendant,  and  that  it  was  not  to  be 
satisfied  out  of  the  community  property.  Judgment 
was  entered  accordingly  and  an  appeal  was  taken  from 
so  much  of  the  decree  as  adjudged  that  the  debt  was 
not  a  community  debt,  and  that  it  should  not  be  satis- 
fied out  of  the  community  property. 

It  is  urged  by  the  appellant  that  the  wife  showed  no 
right  to  intervene  because  she  had  no  interest  in  the 
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matter  in  litigation;  that  the  matter  in  litigation  was 
the  husband's  indebtedness  to  the  plaintiff;  that  the 
plaintiff  was  not  seeking  relief  against  the  community 
poperty  or  its  lands;  that  the  question  in  litigation  was 
not  the  question  of  how  the  husband's  liability  should 
be  satisfied,  but  whether  there  was  such  a  liability.  It 
was  held  by  this  court  in  McDonough  v.  Craig ,  10 
Wash.  239  (38  Pac.  1034).  that  in  an  action  upon  a 
negotiable  promissory  note  executed  by  the  husband 
alone  for  what  was  alleged  to  be  a  community  debt, 
the  wife  was  a  proper  defendant;  and  upon  a  finding 
in  favor  of  the  defendant  upon  such  issue  he  was  en- 
titled to  have  the  debt  adjudged  as  that  of  the  commun- 
ity. This  case  overruled  the  rule  of  practice  which 
had  been  announced  theretofore  by  the  court  in  Com- 
mercial  Bank  v.  Scotty  6  Wash.  499  (33  Pac.  829),  and 
we  think  the  logic  of  McDonough  v.  Craig  would  per- 
mit the  intervention  of  the  wife  and  the  determina- 
tion of  the  liability  of  the  community  property  before 
judgment  as  well  as  after.  The  court  in  that  case 
said: 

"This  leaves  for  consideration  only  the  question  of 
practice  as  to  the  time  when  this  prima  facie  presump- 
tion can  properly  be  made  conclusive.  That  the  one 
having  such  a  claim  may  at  some  time  have  this 
prima  facie  presumption  made  conclusive  so  evidently 
results  from  well-settled  rules  of  practice  that  it  will 
not  be  questioned;  and  if  this  is  true,  there  would 
seem  to  be  no  good  reason  why  this  should  not  be 
done  at  the  earliest  possible  moment,  when  the  neces- 
sary parties  can  be  brought  before  the  court  for  that 
purpose." 

And  again : 

''  It  necessarily  follows  that  the  plaintiff  is  entitled 
to  have  his  judgment  show  upon  its  face  the  fact  that 
it  is  for  a  community  debt." 
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If  that  be  true,  then  it  seems  to  us  that  it  would 
equitably  follow  that  the  wife  would  have  a  right  to 
have  the  judgment  show  upon  its  face  the  fact  that  it 
was  not  a  community  debt.  The  plaintiff,  under  the 
rule  announced,  had  a  right  to  make  the  wife  a  party 
and  he  might  have  made  her  a  party  had  he  seen  fit. 
Her  rights  are  co-equal  with  those  of  the  plaintiff. 
She  introduced  no  new  issues  by  her  complaint  in 
intervention,  but  only  asked  to  have  the  question  de- 
termined then  that  must  necessarily  be  determined 
before  the  realization  on  the  judgment.  We  therefore 
hold  that  the  demurrer  to  the  complaint  was  properly 
overruled. 

The  other  proposition  urged  by  the  appellant  raises 
the  question  whether  the  community  real  property  is 
liable  for  the  satisfaction  of  a  judgment  rendered 
upon  an  accommodation  paper  of  the  husband,  nego- 
tiable in  form,  in  favor  of  a  bona  fide  holder  who 
acquired  the  paper  before  maturity  without  notice  of 
its  accommodation  character.  It  is  urged  by  the 
appellant  that  in  McDonough  v.  Craig,  supra,  and 
Bierer  v.  Blurock,  9  Wash.  63  (36  Pac.  975),  it  was 
held  that  all  business  which  the  husband  transacts  is 
presumed  to  be  community  business;  that  all  con- 
tracts and  obligations  entered  into  by  the  husband 
are  presumed  to  be  contracts  and  obligations  of  the 
community.  This  is  true,  but  the  holding  only  went 
to  the  extent  of  a  presumption,  and  the  case  of  Mc- 
Donough V.  Craig  was  to  the  effect  that  this  presump- 
tion could  be  overturned  by  testimony,  and  that  the 
fact  that  the  debt  contracted  was  not  for  the  benefit  of 
the  community  would  relieve  the  community  real 
estate  from  liability.  A  lucid  and  strong  argument 
is  made  by  the  appellant  in  his  brief  against  the  pol- 
icy of  this  law,  but  it  is  an  argument  which  should  be 
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more  properly  directed  to  the  legislature  than  to  the 
courts.  The  uniform  holding  of  this  court,  from  the 
announcement  of  the  decision  in  Brotton  v.  Langert,  1 
Wash.  78  (23  Pac.  688),  has  been  to  the  contrary.  In 
the  face  of  the  statute  we  are  unable  to  hold  that  the 
note  made  to  evidence  a  debt  which  is  not  for  the 
benefit  of  the  community  can  be  collected  out  of  com- 
munity real  estate.  So  much  has  been  said  on  this 
subject  that  it  hardly  seems  worth  while  to  enter  into 
a  discussion  upon  the  merits  of  that  question  now. 
The  court,  however,  in  this  case  decreed  that  the  debt 
was  a  separate  debt  of  defendant  and  that  it  could  not 
be  satisfied  out  of  the  community  property.  This 
decision  was  too  comprehensive,  for,  under  the  ruling 
of  this  court  in  Powell  v.  Pugh,  13  Wash.  577  (43  Pac. 
879),  the  judgment  could  be  enforced  against  the 
community  personal  property.  It  is  conceded  by  the 
respondent  that  this  case  falls  within  the  rule  an- 
nounced by  the  court  in  the  case  above  cited,  but  the 
court  is  asked  to  overrule  that  case.  We  are,  however, 
satisfied  with  the  ruling  made  in  that  case  and  must 
hold  that  it  was  error  in  the  court  to  exclude  the  com- 
munity personal  property  from  the  operations  of  this 
judgment. 

From  the  record,  however,  we  can  easily  determine 
that  no  good  purpose  would  be  subserved  in  reversing 
the  case  and  ordering  a  new  trial,  and  the  case  will 
therefore  be  remitted  with  instructions  to  the  lower 
court  to  modify  its  judgment  in  the  manner  above 
indicated,  and  as  so  modified  it  will  be  affirmed,  the 
appellant  to  obtain  costs  of  his  appeal  in  this  court. 

HoYT,  C.  J.,  and  Scott,  J.,  concur. 

Anders,  J.,  concurs  in  the  result. 
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Julius  Horton  et  ux,,  Resporuients,  v.  The  Donohoe 
Kelly  Banking  Company  et  aL,  Appellants. 

APPEAL  BOND  —  SUrFICIBNCT  OF  —  COMMUNITY  PBOPBRTY  —  LIABILITY 
FOB  BUBXTTBHIP  DEBTS  —  LEVY  ON  HUBBAND'S  INTEBBBT  FOB  COM- 
MUNITY DEBT. 

An  appeal  will  not  be  dismiBBed  for  the  reason  that  the  affidavit 
of  the  surety  in  the  appeal  bond  fails  to  state  that  such  surety  is 
worth  the  required  amount  over  and  above  all  debts  and  liabilities 
as  required  by  the  statute. 

The  property  of  the  community  is  liable  for  an  obligation  of 
suretyship  incurred  by  the  husband  in  behalf  of  a  corporation  in 
which  he  is  an  officer  and  stock  holder,  in  order  to  protect  the  prop- 
erty and  business  of  the  corporation,  when,  under  all  the  circum- 
stances of  his  relations  with  the  corporation,  it  is  to  be  presumed 
that  he  was  acting  for  the  community,  and  that  any  benefits  which 
might  have  grown  out  of  his  connection  with  such  corporation  would 
have  belonged  to  the  community. 

Where  community  property  stands  in  the  name  of  the  husband, 
a  levy  upon  all  of  his  interest  in  the  property,  upon  a  judgment 
which  could  be  enforced  against  the  community,  would  authorize  a 
sale  of  the  property  standing  in  his  name  for  the  benefit  of  the  com- 
munity.   (Scott,  J.,  dissents). 

Appeal  froin  Superior  Court,  King  County. —  Hon. 
J.  W.  *Langley,  Judge.     Reversed. 

Bausmarhy  Kelleher  &  Emory ^  for  appellants. 
John  0.  BameSf  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — ^Respondents  move  to  dismiss  the  ap- 
peal for  the  reason  that  the  aflSdavit  of  the  surety  in 
the  appeal  bond  does  not  state  that  such  surety  is 
worth  4;he  required  amount  over  and  above  all  debts 
and  liabilities,  as  required  by  the  statute. 

It  was  held  in  the  case  of  McEachern  v.  Brackett,  8 
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Wash.  652  (36  Pac.  690),  that  defects  of  this  kind  were 
not  such  as  would  justify  the  dismissal  of  the  appeal,  and 
such  ruling  was  affirmed  in  the  cases  of  Warburton  v. 
Ralph,  9  Wash.  537  (38  Pac.  140),  and  Cook  v.  TihhaU,  12 
Wash.  207  (40  Pac.  935);  and  while,  in  the  case  of 
Northern  Counties  Investment  Trust  v.  Render ,  12  Wash. 
559  (41  Pac.  913),  it  was  held  that  an  appeal  bond  to 
which  no  affidavit  of  the  surety  was  attached  was  in- 
sufficient, and  that  by  reason  of  such  insufficiency  the 
appeal  should  be  dismissed,  the  opinion  in  that  case 
shows  that  it  was  not  the  intention  of  the  court  to  in  any 
manner  overrule  the  cases  above  cited.  On  the  contrary 
it  affirmatively  appears  therefrom  that  it  was  because 
the  majority  of  the  court  thought  that  this  case  could 
be  distinguished  from  those  that  the  appeal  was  dis- 
missed, notwithstanding  the  fact  that  such  majority 
was  satisfied  with  what  had  been  theretofore  held  upon 
the  subject.  It  follows  that  this  court  in  four  or  more 
cases  has  announced  the  rule  that  defects  like  the  one 
in  the  bond  under  consideration  furnish  no  sufficient 
reason  for  the  dismissal  of  an  appeal,  and  such 
must  be*  taken  to  be  the  settled  rule  of  this  court,  and 
thereunder  the  motion  to  dismiss  musi  be  denied. 

Stripped  of  technicalities,  the  real  question  pre- 
sented for  our  decision  upon  this  appeal  is  as  to 
whether  or  not  the  consideration  moving  to  a  corpor- 
ation of  which  the  husband  is  an  officer  and  stock- 
holder under  such  circumstances  that  his  relations  as 
such  are  in  connection  with  the  business  of  the  com- 
munity, composed  of  himself  and  wife,  will  authorize 
the  enforcement  of  a  liability  incurred  by  him  as 
surety  for  such  corporation  against  the  property  of 
such  community.  That  the  benefit  to  the  corporation 
would  furnish  a  sufficient  consideration  to  the  hus- 
band, so  that  the  contract  could  be  enforced  against 
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him,  is  conceded,  but  it  is  strenuously  contended  that 
the  liability  thus  incurred  is  not  that  of  the  commun- 
ity and  cannot  be  enforced  against  the  community 
property;  and  Spinning  v.  Allen,  10  Wash.  570  (39 
Pac.  151),  is  cited  to  sustain  the  contention. 

In  that  case  the  husband  was  really  but  a  nominal 
stockholder.  The  stock  had  been  given  to  him  and 
was  his  separate  property,  and  the  case  should  be 
viewed  in  that  light,  although  the  opinion  there 
rendered  fails  to  state  this  and  it  was  not  published 
in  a  statement  of  facts.  In  the  case  at  bar  a  different 
question  is  presented.  Here  the  surety  had  a  sub- 
stantial interest  in  the  corporation,  which  he  held  for 
the  benefit  of  the  community.  Hence,  when  he  saw 
fit  to  incur  liability  as  a  surety  for  its  benefit,  it  will 
not  be  presumed  that  it  was  from  pure  friendship  to 
the  corporation,  but  rather  for  the  purpose  of  protect- 
ing his  interest  therein.  Hence  the  liability  incurred 
was  in  the  course  of  business,  and  this  business  did 
not  relate  to  his  own  separate  estate  but  to  property 
rights  belonging  to  the  community.  If  to  aid  the 
corporation  in  which  he  was  thus  interested  he  had  per- 
formed services  and  such  services  had  resulted  in  a 
benefit  to  the  corporation,  such  benefit  would  have 
inured  to  the  community  and  not  to  the  husband 
alone.  This  being  so,  the  converse  must  be  true,  and 
a  liability  incurred  for  the  benefit  of  the  corporation 
should  be  enforcible  against  the  property  of  the  com- 
munity. 

As  said  in  this  court  in  the  case  of  Oregon  Improve- 
ment Co.  V.  Sagmeister,  4  Wash.  710  (30  Pac.  1058),  it 
will  not  do  to  hold  that  the  community  occupies  such 
a  relation  to  the  business  done  by  the  husband  that  it 
is  entitled  to  reap  all  of  the  benefits  thereof  without  at 

26—16  WASH. 
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the  same  time  holding  that  it  is  subject  to  all  its 
liabilities.  Under  the  allegations  of  the  answer  in  the 
case  at  bar,  to  which  the  superior  court  sustained  a 
demurrer,  it  must  be  presumed  that  the  husband  in 
all  his  relations  with  the  corporation  was  acting  for 
the  community,  and  that  any  benefits  which  might 
have  grown  out  of  his  connection  with  such  corpor- 
ation would  have  belonged  to  the  community.  It 
must  further  be  presumed  that  when  he  incurred  the 
liability  as  surety  for  such  corporation  he  did  it  as  a 
matter  of  business  to  protect  the  property  and  business 
of  such  corporation.  It  must  follow  that  in  all  he  did 
in  the  matter  he  bound  the  community. 

It  is  claimed  that  even  if  the  community  property 
was  liable,  the  form  of  the  levy  made  by  the  sheriff  was 
insufficient,  and  the  case  of  Stockand  v,  Bartlettf  4  Wash. 
730  (31  Pac.  24),  is  cited  to  sustain  the  claim.  What 
was  held  in  that  case  was  that  the  husband  had  no 
such  separate  interest  in  the  community  property 
that  it  could  be  reached  upon  an  execution  for  a  debt 
which  could  not  be  enforced  against  the  community. 
But  no  such  question  is  raised  by  the  form  of  the  levy 
in  this  case.  The  property  presumably  stood  in  the 
name  of  the  husband,  and  a  levy  upon  all  of  his  inter- 
est in  the  property  upon  a  judgment  which  could  be 
enforced  against  the  community  would  authorize  a 
sale  of  the  property  standing  in  his  name  for  the 
benefit  of  the  community.  But  whether  or  not  this 
is  so,  the  decree  from  which  the  appeal  was  prosecuted 
enjoined  the  enforcement  of  the  judgment  against  the 
community  property,  and,  under  the  law  which  we 
have  found  to  govern  the  case,  was  unauthorized.  It 
will,  therefore,  be  reversed  and  the  cause  remanded 
with  instructions  to  overrule  the  demurrer  to  the 
answer. 
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HoYT,  C.  J.,  and  Dunbar,  J.,  concur. 

Scott,  J. — I  concur  in  all  that  is  said  except  as  to 
the  manner  of  enforcing  the  judgment. 

ON  PETITION  FOR  RE-HEARING. 

Per  Curiam. — The  respondents'  petition  for  rehear- 
ing in  this  case  is  so  discourteous  and  unprofessional 
that  we  deem  it  unfit  for  consideration.  It  will  there- 
fore be  stricken  from  the  files  of  the  court. 


[No.  2410.    Decided  October  10. 1806.1 

The  State  of  Washington,  on  the  Relation  of  Hiram        \  ^  JSIl 
Dustin,  Respondent^  v.  Claude  Rusk  et  al,^  AppeU 
lants, 

STATUTES—  REPE.\L  87  IMPLICATION  —  CONSTITUTIONAL  LAW  —  TITLE  OP 
ACT — LEGISLATIVE  CONTROL  OP   SUPEBIOB  COUBT  DISTRICTS. 

The  act  of  March  2»  1891.  entitled  "an  act  providing  for  judges 
&nd  additional  judges  for  the  superior  court  in  various  counties  in 
the  state  of  Washington/'  etc.,  is  repealed  hy  implication  by  the 
act  of  March  19, 1895,  entitled  "an  act  in  relation  to  superior  courts 
and  the  election  of  superior  court  judges,"  as  the  plain  intent  of  the 
legislature  appears  in  the  latter  act  to  be  to  provide  for  the  election 
of  all  the  superior  court  judges  of  the  state  by  the  districts  provided 
for  in  the  act. 

The  subject  matter  of  an  act  providing  for  the  election  of  superior 
court  judges  by  newly  established  districts  is  sufficiently  embraced 
in  the  title  reciting  that  it  is  *'  an  act  in  relation  to  superior  courts 
and  the  election  of  superior  court  judges." 

Oonstruing  in  the  light  of  the  circumstances  surrounding  the 
adoption  of  the  constitution  and  the  legislative  construction  thereof, 
art.  4,  $5,  of  that  instrument,  which  provides  that  "There  shall  be 
in  each  of  the  organized  counties  of  this  state  a  superior  court,  for 
which  at  least  one  judge  must  be  elected  by  the  qualified  voters  of 
the  county  at  the  general  state  election ;  provided,  that  until  other- 
wise directed  by  the  legislature ''  judges  shall  be  elected  pursuant 
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to  certain  groupings  of  counties  set  forth  in  such  section,  it  must  be 
held  that  it  was  thereby  intended  to  vest  in  the  legislature  the  dis- 
cretion to  determine  as  to  when  each  of  the  counties  should  elect  a 
judge  for  itself,  and  how  the  counties  not  entitled  to  so  elect  should 
be  grouped  for  judicial  purposes. 

Appeal  from  Superior  Court,  Klickitat  County. — 
Hon.  Solomon  Smith,  Judge.     Reversed. 

N.  J?.  Brooks,  and  George  N,  Maddocky  for  appellants. 
H.  Dustin,  and  W.  B,  Preshy,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. — To  sustain  the  judgment  entered  in 
the  superior  court,  it  is  necessary  to  hold  that  the  act 
of  March  19,  1895,  (Laws  1895,  p.  176)  entitled,  "An 
act  in  relation  to  superior  courts  and  the  election  of 
superior  court  judges,"  is  unconstitutional,  or  that,  if 
constitutional,  the  act  of  March  2,  1891,  (Laws  1891, 
p.  117)  entitled,  "An  act  providing  for  judges  and  ad- 
ditional judges  for  the  superior  court  in  various 
counties  in  the  state  of  Washington,  and  declaring  an 
emergency,"  was  not  repealed  thereby. 

As  to  the  latter  proposition,  it  is  sufficient  to  say 
that  the  plain  intent  of  the  legislature  was  to  provide, 
not  for  the  election  of  additional  judges  in  certain 
counties  or  districts,  but  to  provide  for  the  election  of 
all  of  the  superior  court  judges  of  the  state  by  dis- 
tricts provided  for  in  the  act.  This  being  the  evident 
object  of  the  act,  it  must  be  held  to  have  repealed  the 
act  of  1891,  notwithstanding  the  absence  of  any  re* 
pealing  clause. 

The  constitutionality  of  the  act  is  attacked  upon 
two  grounds,  (1)  that  the  title  does  not  sufficiently  in- 
dicate the  subject  matter  contained  in  the  act;  and 
(2)  that  the  act  is  in  contravention  of  §  5,  art.  4  of  the 
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constitution  of  the  state.  As  to  the  first  question  it  is 
sufficient  to  say  that  the  title  sufficiently  refers  to  su- 
perior courts  and  the  election  of  superior  court  judges 
to  make  it  competent  for  the  legislature  to  enact  any- 
thing relating  to  such  courts  or  to  the  election  of  such 
judges.  See  Marston  v.  Humes,  3  Wash.  267  (28  Pac. 
520). 

The  other  question  is  one  of  more  difficulty.  A 
technical  construction  of  the  language  used  in  the  con- 
stitution might  warrant  the  contention  that  thereunder 
the  legislature  had  no  jurisdiction  as  to  superior  court 
districts  or  the  judges  thereof,  except  to  declare  when 
the  grouping  contained  in  the  proviso  to  said  section 
should  terminate  and  the  general  provision  therein 
contained  be  given  force.  But,  under  a  more  liberal 
construction  of  the  language,  it  may  well  be  held  that 
it  was  the  intention  to  vest  in  the  legislature  full  dis- 
cretion as  to  when  each  county  should  be  authorized 
to  elect  its  own  judge,  and  how  counties  not  entitled 
to  elect  their  own  judges  should  be  grouped  for  judi- 
cial purposes,  and  the  real  question  presented  for  de- 
cision upon  this  appeal  is  as  to  which  of  these  two 
constructions  shall  obtain. 

It  may  be  conceded  that  the  first  is  best  warranted 
by  the  language  used  unaffected  by  the  circumstances 
surrounding  the  adoption  of  the  constitution  and  by 
the  legislative  construction  which  has  obtained  from 
the  adoption  of  the  constitution  to  the  present  time. 
But  when  examined  in  the  light  of  such  surroundings 
and  such  legislative  action,  we  feel  warranted  in 
adopting  the  more  liberal  construction ;  first,  for  the 
reason  that  no  act  of  the  legislature  should  be  de- 
clared unconstitutional  unless  it  is  so  clearly  so  as  to 
be  beyond  reasonable  question;  second,  by  reason  of 
the  serious  consequences  which  would  necessarily  re- 
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suit  from  the  technical  construction.  If  such  techni- 
cal construction  were  to  be  adopted,  the  act  of  1891 
would,  in  many  of  its  features,  be  unconstitutional, 
yet  said  act  has,  in  all  of  its  features,  been  acted  upon 
and  superior  court  judges  elected  jointly  by  counties 
grouped  for  that  purpose,  some  of  which  would  have 
had  no  right  to  participate  in  such  elections  except 
by  force  of  said  act.  It  must  follow  that,  under  the 
technical  construction  of  the  constitutional  provision 
it  would  be  held  that  the  judges  so  elected  were  at 
most  but  de  facto  officers,  and  it  might  require  much 
litigation  to  determine  whether  or  not  they  were 
oflScers  of  anyjkind.  The  legislature  having  adopted 
a  liberal  construction  of  the  constitutional  provision 
and  the  legislation  enacted  in  pursuance  of  such  con- 
struction having  been  acquiesced  in  and  acted  upoi), 
must  have  great  weight  with  the  court  and  strongly 
incline  it  to  that  construction  if  the  language  used 
will  at  all  justify  it. 

Beside,  the  technical  construction  would  prevent 
the  legislature  from  taking  steps  which  the  highest 
considerations  of  public  policy  and  the  economical 
administration  of  governmental  affairs  might  require. 
Thereunder  the  legislature  would  be  powerless  to  re- 
duce the  number  of  judges  in  the  state  by  enlarging 
any  group  of  counties  entitled  jointly  to  elect  a  judge, 
however  much  the  business  therein  might  decrease 
and  however  clear  it  might  be  that  an  election  by  the 
larger  group  would  subserve  the  public  interests. 

In  our  opinion,  no  great  violence  is  done  to  the 
language  of  the  section  of  the  constitution  under  con- 
sideration when  taken  as  a  whole  by  holding  that 
thereby  it  was  intended  to  vest  in  the  legislature  the 
discretion  to  determine  as  to  when  each  of  the  coun- 
ties should  elect  a  judge  for  itself,  and  how  the  coun- 
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ties  not  entitled  to  so  elect  should  be  grouped  for 
judicial  purposes. 

It  follows  from  what  we  have  said  that  the  county 
of  Klickitat  is  not  entitled  to  elect  a  judge  for  itself  at 
the  coming  election,  but  must  act  jointly  with  the 
counties  of  Skamania,  Clarke  and  Cowlitz  in  the  elec- 
tion of  a  judge  for  the  district  composed  of  those 
counties  and  itself. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded with  instructions  to  the  superior  court  to  dis- 
miss the  proceeding. 

Dunbar  and  Scott,  JJ.,  concur. 

Anders,  J.,  dissents. 


15  40r 

16  4ti\ 

[No  2290.    Decided  October  19, 1896.1  I  2o    %\ 

The  State  of  Washington,  on  the  Relation  of  Traders' 
National  Bank  of  Spokane,  Appellant,  v.  Arthur  T. 
Winter,  Treasurer,  Appellant. 

MUNICIPAL  CORP0BATI0M8  —  ASSUMPTION  OF  ILLEGAL  INDEBTEDNESS  — 
POWEB  OF  LEGISLATURE  TO  AUTHORIZE  —  DELEGATION  OF  POW- 
ERS. 

Indebtedoess  incurred  by  a  void  municipal  organisation  may  be 
assumed  as  a  valid  indebtedness  by  a  duly  organised  inunicipal 
corporation  subsequently  incorporated  within  the  same  territory 
under  a  statute  providing  for  the  re*incorx>oration  of  such  towns 
and  legalizing  contracts  and  obligations  theretofore  made  or  entered 
into  by  such  void  corporations. 

It  is  competent  for  the  legislature  to  direct  the  payment  by  a 
municipal  corporation  of  a  claim  that  the  law  does  not  recognize  as 
a  legal  obligation,  and  to  ratify  any  act  which  it  could  Lave  author- 
ised to  be  done. 

An  ordinance  providing  for  the  surrender  to,  and  filing  with, the 
mayor  and  clerk  of  a  town  of  certain  warrants  issued  by  the  town 
under  a  void  incorporation  thereof  and  directing  the  issuance  of 
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new  warrants  by  such  officers  is  not  a  delegation  to  them  of  power 
belonging  to  the  council,  when  the  ordinance  itself  shows  that  the 
council  had  audited  and  allowed  such  warrants  by  expressly  recog- 
nizing the  validity  of  the  claims  upon  Which  they  were  issued. 

Appeal  from  Superior  Court,  Stevens  County. — Hon. 
Jesse  Arthur,  Judge.     Reversed. 

Chraves,  Wolf  &  Oraves,  for  appellant. 
S.  &  J.    W,  Douglas,   and    W.  M.  Murray^  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — ^This.was  an  application  in  the  lower 
court  for  ^  writ  of  mandate  compelling  the  respond- 
ent, as  treasurer  of  the  town  of  Colville,  (a  municipal 
corporation  of  the  fourth  class,)  to  pay  certain  war- 
rants of  said  municipality  held  and  owned  by  the  re- 
lator. An  issue  of  fact  having  been  formed,  the  case 
was  tried  below  upon  an  agreed  statement  of  facts, 
and  from  a  judgment  dismissing  the  application,  the 
relator  has  appealed. 

From  the  agreed  statement  of  facts  which  has  been 
brought  to  this  court  it  appears  that  some  time  in  the 
year  1888  the  territory  now  embraced  within  and  con- 
stituting the  present  town  of  Colville  was  incorporated 
under  the  corporate  name  of  "The  Town  of  Colville," 
under  and  by  virtue  of  an  act  of  the  legislature  of  the 
territory  of  Washington  approved  February  2,  1888. 
(Laws  1887-8,  p.  221).  This  act  was  subsequently  de- 
clared to  be  unconstitutional.  {Territory  v,  Stewart,  1 
Wash.  98  (23  Pac.  405).  After  its  attempted  incorpor- 
ation, and  prior  to  the  decision  in  Territory  v.  Stewart, 
supra,  said  town  proceeded  to  exercise  corporate  func- 
tions, to  elect  officers  and  incur  indebtedness  for  street 
improvements  and  otherwise,  in  payment  of  which  in- 
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debtedneas  warrants  were  issued  upon  its  treasury. 
The  statement  shows  that  "the  said  town  became  in- 
debted to  the  Stevens  County  Bank  for  various  and 
•  divers  sums  of  money,  being  the  same  sums  of  money 
as  are  expressed  upon  the  face  of  the  warrants  herein 
referred  to,  and  in  discharge  of  said  indebtedness  the 
then  mayor  and  the  then  clerk  of  said  old  town  duly 
and  regularly  in  all  things  as  required  by  law,  drew 
the  several  warrants  of  the  said  town  in  payment 
thereof,  and  the  same  were  delivered  to  the  said 
Stevens .  County  Bank.  .  .  .  That  said  warrants 
would  have  been  valid  and  binding  upon  said  town 
but  for  the  unconstitutionality  of  the  act  under  which 
its  then  incorporation  was  had."  It  further  appears 
from  said  statement  that  after  the  act  under  which  the 
old  town  attempted  to  incorporate  had  been  declared 
unconstitutional,  and  prior  to  the  23d  of  December, 
1890,  the  territory  and  inhabitants  embraced  within 
the  town  of  Colville,  as  incorporated  under  the  act  of 
February  2, 1888,  already  referred  to,  incorporated  un- 
der an  act  of  the  legislature  of  the  state  of  Washing- 
ton approved  March  27,  1890  (Laws  1889-90,  p.  131); 
that  thereafter,  on  the  6th  of  January,  1891,  the  town 
council  of  said  town  as  at  present  organized  passed 
ordinance  No.  22,  entitled,  "  An  ordinance  to  provide 
for  the  payment  of  an  indebtedness  of  the  town  of 
Colville,  Washington,  by  the  redemption  of  old  war- 
rants, and  for  the  issuance  of  new  ones  therefor  rep- 
resenting said  indebtedness."  Said  ordinance  among 
other  things  recites: 

**That  whereas  the  said  town  of  Colville,  Washing. 
ton,  by  and  through  the  board  of  trustees  thereof,  in- 
curred a  large  indebtedness  for  public  improvements 
and  other  necessary  and  legitimate  purposes,  and  did 
issue   its    municipal  warrants  or  orders  in  payment 
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thereof;  and  whereas  the  said  town  of  Colville,  Wash- 
ington, is  desirous  of  paying  the  just  indebtedness 
aforesaid  of  the  said  town  and  having  received  and  en- 
joyed the  benefits  derived  from  said  indebtedness  and  as  a 
just  and  proper  municipal  indebtedness  therefor." 

The  ordinance  then  provides  for  the  surrendering 
and  filing  with  the  town  clerk  of  said  town  of  the  war- 
rants of  the  old  town  for  redemption  and  cancellation, 
and  authorizes  the  issuing  of  new  warrants  by  said 
town  as  at  present  incorporated  "  in  all  respects  as 
other  warrants  are  now  issued  by  said  town  council," 
for  the  amount  or  amounts  due  upon  said  redeemed 
and  canceled  warrants." 

Upon  the  part  of  the  respondent  it  is  contended, 
(1)  that  the  town  of  Colville  did  not  have  the  power 
to  assume  and  pay  indebtedness  incurred  by  the  old 
town  organization  acting  under  the  unconstitutional 
law  of  1888;  (2)  that  the  ordinance  authorizing  the 
issuance  of  warrants  of  the  present  town  in  lieu  of 
the  old  warrants  was  and  is  invalid  because  it  was  a 
delegation  to  the  mayor  and  town  clerk  of  power  re- 
siding  in  the  council. 

We  think  that  neither  of  these  positions  can  be 
maintained.  As  to  the  first,  §  165  of  the  act  of  March 
27,  1890,  under  which  the  present  town  is  incor- 
porated, as  amended  by  the  act  of  March  7,  1891, 
(Session  Laws  of  1891,  p.  279),  provides  that  — 

''Nothing  in  this  chapter  contained  shall  be  con- 
strued to  prevent  any  town  having  a  bonded  or  other 
indebtedness  contracted  under  laws  heretofore  passed 
from  levying  and  collecting  such  taxes  for  the  pay- 
ment  of  such  indebtedness;  .  .  .  and  provided 
further  that  any  ordinance  duly  passed  by  the  town 
council  of  any  town  prior  to  the  passage  of  this  act  au- 
thorizing the  payment  of  said  indebtedness,  shall  be 
and  the  same  is  hereby  declared  valid  (and  legal  and 
binding)." 
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The  action  of  the  trustees  of  the  old  town,  in  mak- 
ing improvements  and  incurring  the  supposed  valid 
indebtedness  evidenced  by  its  warrants  constituted  a . 
moral  obligation  upon  the  inhabitants  and  territory 
thereafter  included  within  the  corporate  limits  of  the 
present  town,  and  the  legislative  enactment  above 
referred  to  was  for  the  purpose  of  legaliasing  and 
validating  ordinances  of  the  scope  and  character  of 
ordinance  No.  22,  supra.  It  is  not  contended  that  it 
was  not  competent  for  the  legislature  to  pass  such 
validating  enactment,  but  if  any  doubt  could  exist 
as  to  the  effect  of  the  passage  of  the  ordinance  and 
the  mandatory  act  of  1891,  supra,  that  doubt,  we 
think,  is  removed  by  the  further  act  of  March  9, 
1893,  (Session  Laws  of  1893,  p.  183),  which  provides 
that  — 

"The  incorporation  of  all  cities  and  towns  in  this 
state  heretofore  had  or  attempted  under  sections  one, 
two  and  three  of  an  act  entitled,  '  An  Act  providing 
for  the  organization,  classification,  incorporation  'and 
government  of  municipal  corporations,  and  declaring 
an  emergency,'  [being  the. act  under  which  the  present 
town  is  incorporated,]  ...  is  hereby  for  all  pur- 
poses declared  legal  and  valid  .  .  .  And  all  con- 
tracts and  obligations  heretofore  made,  entered  into  or 
incurred,  by  any  such  city  or  town  so  incorporated  or 
re-incorporated  are  hereby  declared  legal  and  valid  and  ' 
of  full  force  and  effect." 

It  is  competent  for  the  legislature  to  direct  the 
payment,  by  a. municipal  corporation,  of  a  claim  that 
the  law  does  not  recognize  as  a  legal  obligation,  and 
to  ratify  any  act  which  it  could  have  authorized  to  be 
done.  1  Dillon,  Municipal  Corporations,  (4th  ed.), 
§  75;  New  Orleans  v,  Clark,  95  U.  S.  644;  Mayor  v. 
Tenth  National  Bank,  111  N.  Y.  446  (18  N.  E.  618); 
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Mayor  of  Guthrie  v.  Territory,  1  Okl.  188  (31  Pac.  190); 
Baker  v.  Seattle,  2  Wash.  576  (27  Pac.  462). 

Indeed  this  question  can  scarcely  be  considered  an 
open  one  in  this  state,  since  the  decision  in  Abemethy 
V,  Town  of  Medical  Lake,  9  Wash.  112  (37  Pac.  306),  a 
case  which  presented  almost  the  identical  questions 
which  we  are  here  considering. 

As  to  the  second  objection  urged  by  the  respond- 
ent, viz.,  that  the  ordinance  is  invalid  because  at- 
tempting to  delegate  power  belonging  to  the  council, 
we  think  that  the  ordinance  itself  contains  sufficient 
evidence  of  the  fact  that  the  warrants  in  question 
were  audited  by  the  council,  and  expressly  recognizes 
the  validity  of  the  claims  upon  which  the  warrants  in 
question  were  issued.  Such  recognition  and  author- 
ity to  its  ministerial  officers  to  issue  the  warrants  is 
all  that  is  required  to  constitute  the  auditing  and  al- 
lowance of  a  claim  on  the  part  of  the  council. 

Upon  the  pleadings  in  the  case  and  the  agreed 
statement  of  facts,  we  think  that  judgment  should 
have  been  for  the  relator,  and  the  cause  will  be  re- 
manded for  further  proceedings  in  accordance  with 
this  opinion. 

HoYT,  C.  J.,  and  Anders,  Dunbar  and  Scott,  JJ., 
concur. 
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LNo,  2350.    Deolded  October  21, 1896.]  ILJhl 

The   State   op   Washington,   Respondents   v.   C.  0. 
Downing,  Appellant. 

EMBEZZLEMENT    BY     PUBLIC    OFFICEB  —  INFORMATION  —  INSTEUCTIONS. 

An  information  charging  one  as  having  received  by  virtue  of  bis 
office  as  county  clerk  a  sum 'of  money  belonging  to  the  county, 
which  he  unlawfully,  knowingly,  fraudulently  and  feloniously  took 
and  converted  to  his  own  use  and  embezzled,  is  sufficient  to  charge 
a  crime  under  the  provisions  of  §  57,  Penal  Code. 

Where  a  prosecution  of  a  public  officer  for  the  embezzlement  of 
public  funds  is  had  under  vPenal  Code,  ^57,  making  the  ofifense  a 
felony,  an  instruction  to  the  jury  based  on  that  theory  is  not 
erroneous,  although  another  statute  may  provide  for  the  punish- 
ment of  such  acts  as  misdemeanors. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Norman  Buck,  Judge.     Affirmed. 

Oriffitts  &  Nuzum,  and  Henley  &  Kellam,  for  appel- 
lant. 

J.  W.  Feighan,  Prosecuting  Attorney,  for  The  State. 

Per  Curiam: — The  information  upon  which  appel- 
lant was  convicted  in  the  superior  court  is  as  follows: 

"That  on,  to-wit:  the  19th  day  of  December,  A.  D. 
1894,  the  said  C.  0.  Downing  was  the  duly  elected, 
qualified  and  acting  county  clerk  in  and  for  the 
county  of  Spokane  and  state  of  Washington,  and  the 
ex-officio  clerk  of  the  superior  court  in  and  for  said 
county  and'  state,  and,  as  such  county  clerk  and  ex- 
officio  clerk  of  the  superior  court  was  not  allowed  by  law 
to  be  paid  or  to  receive  any  money,  fees  or  compensa- 
tion for  his  services  as  such  county  clerk  and  ex-officio 
clerk  of  the  superior  court,  except  the  salary  provided 
and  allowed  to  be  paid  him  by  law  as  such  county 
clerk  and  ex-oflBcio  clerk  of  the  superior  court. 

"  That,  as  such  county  clerk  it  became  and  was  the 
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duty,  imposed  by  law,  to  receive  certain  moneys,  fees 
and  deposits,  by  virtue  of  the  said  office;  and,  that  on 
said  19th  day  of  December,  A.  D.  1894,  at  the  county 
of  Spokane  and  state  of  Washington,  the  said  C.  O. 
Downing,  then  and  there  being,  did  receive  and  there 
was  paid  to  him  as  such  county  clerk  and  ex-officio 
clerk  of  the  superior  court,  and  by  virtue  of  said 
office,  the  sum  of  seventy-two  and  35-100  dollars 
($72.35),  lawful  money  of  the  United  States  of  the 
value  of  seventy-two  and  35-100  dollars  ($72.35). 
Which  said  prosecuting  attorney  is  unable  more  par- 
ticularly to  describe.  The  same  being  money,  fees, 
charges,  fines  and  deposits  in  the  case  of  The  State  of 
Washington  v.  C.  E.  Bartholomew.  Which  said  money, 
fees,  charges,  fines  and  deposits  were  paid  to  him,  the 
said  C.  0.  Downing,  as  county  county  clerk  and  ex- 
officio  clerk  of  the  superior  court,  and  should  have 
been  paid  and  delivered  to  the  treasurer  of  Spokane 
county  by  him,  the  said  C.  0.  Downing,  on  the  first 
Monday  of  January,  1895,  according  to  law. 

"That  said  C.  O.  Downing,  as  such  county  clerk 
and  ex-officio  clerk  of  the  superior  court,  having  re- 
ceived the  said  sum  of  seventy-two  and  35-100  dollars 
($72.35)  as  aforesaid,  at  and  in  said  county  and  state 
as  aforesaid,  then  and  there  being,  did  then  and  there, 
on  the  said  19th  day  of  December,  1894,  aforesaid, 
unlawfully,  wilfully,  knowingly,  fraudulently  and  fe- 
loniously fail  and  refuse,  and  still  fails  and  refuses  to 
pay  the  said  sum  or  any  portion  thereof  to  the  county 
treasurer  as  required  by  law,  but  unlawfully,  wilfully, 
knowingly,  fraudulently  and  feloniously  did  take, 
convert  to  his  own  use  and  embezzle  the  said  sum  of 
seventy-two  and  35-100  dollars  ($72.35),  received  by 
him  as  aforesaid. 

''That  said  sum  embezzled  as  aforesaid  was  the 
money  and  property  of  the  county  of  spokane  and 
state  of  Washington." 

1.  Itis  urged  as  ground  for  reversal  that  the  court 
erred  in  overruling  appellant's  demurrer.  Counsel 
for  the  appellant,  in  a  very  able'  and  exhaustive  brief. 
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urge  that  the  information  is  insufficient  to  charge  an 
offense  under  §  2  of  the  act  of  March  9,  1893  (Session 
Laws,  p.  184),  making  it  embezzlement  for  any  county 
officer  to  whom  a  salary  is  paid  to  fail  to  pay  to  the 
county  treasury  all  sums  which  shall  come  into  his 
hands  for  fees  and  charges  in  his  office.  Also,  that  it 
does  not  charge  an  offense  under  §  57  of  the  Penal 
Code  (vol.  2,  HilPs  Code),  which  is  as  follows  : 

"§57.  If  any  state,  county,  township,  city,  town, 
village,  or  other  officer  elected  or  appointed  under  the 
constitution  or  laws  of  this  state,  court  commissioner, 
or  any  officer  of  any  court,  or  any  clerk,  agent,  servant 
or  employee  of  any  such  officer,  shall,  in  any  manner 
not  authorized  by  law,  use  any  portion  of  the  money 
intrusted  to  him  for  safe-keeping,  in  order  to  make 
a  profit  out  of  the  same,  or  shall  use  the  same  for  any 
purpose  not  authorized  by  law,  he  shall  be  deemed 
guilty  of  a  felony,  and  on  conviction  thereof  shall  be 
imprisoned  in  the  penitentiary  not  less  than  one  nor 
more  than  ten  years." 

Singularly  enough,  counsel  for  the  appellant  as  well 
as  for  the  state  have  overlooked  the  decision  of  this 
court  in  State  v.  Isensee,  12  Wash.  254  (40  Pac.  985), 
which  we  think  is  directly  in  point.  The  defendant 
in  that  case  was  city  treasurer  of  the  city  of  What- 
com, and  the  information  charged  him  with  receiving 
into  his  possession,  custody  and  control  by  virtue  of 
bis  office  sixty  thousand  dollars  of  the  money  and 
property  of  said  city,  which  money  he  "unlawfully, 
fraudulently  and  feloniously  did  misapply,  embezzle, 
appropriate  and  convert  to  his  own  use."  This  court 
held  that  the  information  in  that  case  was  sufficient 
under  §  57,  supra^  and  being  satisfied  with  the  con- 
clusion there  reached,  it  follows  upon  the  authority  of 
that  case  that  no  error  was  committed  in  overruling 
the  demurrer  herein.     And  for  the  same  reason  it  was 


416  STATE  V.  DOWNING. 


Opinion  Per  Curiam.  [15  Wash. 

not  error  for  the  court  to  give  instruction  number 
three. 

Exception  was  taken  to  the  giving  of  the  following 
instruction  to  the  jury  : 

"The  court  instructs  you  that  all  fines  imposed 
upon  any  person  by  the  provisions  of  the  laws  of  this 
state,  where  the  same  shall  be  collected,  shall  be  paid 
to  the  county  treasurer  of  the  county;  and  if  the  jury 
find  that  the  defendant  in  this  case  received  by  virtue 
of  his  office  the  sum  of  $72.35  as  charged  in  the  in- 
formation, as  a  fine  and  costs,  and  that  the  defendant 
failed  to  pay  said  sum  over  to  the  county  treasurer, 
but  retained  the  same  with  the  intention  to  convert  it 
to  his  own  use,  and  did  convert  the  same  to  his  own 
use,  the  jury  will  find  the  defendant  guilty  as  charged 
in  the  information." 

Section  1335,  Code  Proc.  (vol.  2,  Hill's  Code),  pro- 
vides that  — 

"  All  fines  imposed  on  any  person  by  the  provisions 
of  this  code,  where  the  same  shall  be  collected,  shall 
be  paid  to  the  county  treasurer  of  the  county  where 
such  conviction  shall  have  been  had,  to  go  into  the 
general  county  fund.  The  county  treasurer  shall  give 
duplicate  receipts  therefor,  one  of  which  shall  be  filed 
with  the  county  auditor;  and  all  officers  refusing  or 
neglecting  to  pay  over  any  fines  within  one  month 
after  they  shall  have  been  received  shall,  upon  con- 
viction thereof,  be  fined  in  fourfold  the  amount  of 
such  fines  so  received; " 

and  it  is  insisted  that  the  instruction  complained  of 
is  erroneous  for  the  reason  that  the  penalty  provided 
for  a  failure  or  neglect  to  pay  over  to  the  county 
treasury  any  fines  under  §  1335  is  punishable  as  a 
misdemeanor  only  and  not  as  a  felony,  but  we  repeat 
that  the  prosecution  in  this  case  is  under  §57  and 
that  the  defendant  is  charged  with  something  more 
than  a  mere  failure  to  pay  over  moneys  to  the  county 
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treasurer  within  a  month  after  their  receipt.  He  is 
charged  here  with  using  them  in  a  manner  and  for  a 
purpose  not  authorized  by  law,  namely,  with  "  unlaw- 
fully, wilfully,  knowingly,  fraudulently  and  felon- 
iously converting  the  same  to  his  own  use."  No  error 
appearing  of  record,  the  judgment  and  sentence  will 
be  affirmed. 


[No.  3388.    Decided  October  23, 1896.] 

In  the  Matter  of  the  Application  for  the  Disbarment  of 
John  B.  Ault:  Interstate  Savings  and  Loan  As- 
sociation, Appellant, 

OIBBAKMEMT  PBOCBBDIN68 —  APPEAL  BY  PBTITIONBB  —  INTBBBBT  OP  AP- 

PBLLANT. 

Where  judgment  of  dismissal  of  a  petition  for  the  disbarment  of 
an  attorney  has  been  rendered,  the  petitioner  has  no  such  interest 
in  the  subject  matter  of  the  proceeding  as  will  entitle  him  to  prose- 
cute an  appeal  therefrom. 

Appeal  from  Superior  Court,  Snohomish  County. 
—Hon.  John  C.  Dennby,  Judge.     Appeal  dismissed. 

Shank  &  Smith,  for  appellant. 
Colernan  &  Hart,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — An  application  was  filed  in  the  supe- 
rior court  of  Snohomish  county  by  the  Inter-State 
Savings  and  Loan  Association,  alleging  many  delin- 
quencies on  the  part  of  the  respondent  John  B.  Ault, 
and  praying  the  court  for  an  order  citing  said  John 
6.  Ault  to  appear  and  show  cause,  if  any  he  had,  why 
he  should  not  be  forthwith  disbarred  and  his  name 
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strickea  from  the  roll  of  attorneys  of  said  court.  Re- 
spondent demurred  to  the  petition  upon  the  ground: 
(1)  that  the  court  had  no  jurisdiction  of  the  person 
of  the  respondent  in  this  proceeding,  (2)  that  it  had 
no  jurisdiction  of  the  subject-matter  of  the  proceed- 
i^g)  (3)  that  the  petition  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  (4)  that  the  pro- 
ceeding was  not  being  prosecuted  upon  the  court's  own 
motion. 

This  demurrer  was  sustained  by  the  court  and  judg- 
ment of  dismissal  entered,  from  which  judgment  an 
appeal  is  taken  to  this  court.  The  respondent  now 
moves  the  court  to  dismiss  this  appeal  for  the  reason 
that  this  court  has  no  jurisdiction  of  an  appeal  from 
the  order  from  which  this  appeal  is  taken,  that  the 
notice  of  appeal  was  not  served  or  filed  within  the 
time  limited  by  law,  and  that  the  appellant  has  no 
appealable  interest  in  the  subject-matter  of  this  ap- 
peal and  is  not  entitled  to  prosecute  it.  Without 
noticing  the  first  two  alleged* grounds  for  dismissal, 
we  think  the  last  one,  namely,  that  the  appellant  has 
no  appealable  interest  in  the  subject-matter  of  this 
appeal,  must  be  sustained.  The  record  does  not  dis- 
close the  ground  upon  which  the  court  sustained  the 
demurrer.  It  was  indicated  by  the  appellant  in  oral 
argument  that  it  was  because  the  lower  court  did  not 
think  it  had  jurisdiction  to  try  the  cause*,  and  it  is  in- 
sisted that  if  the  appeal  is  dismissed,  the  effect  would  be 
to  assume  the  very  thing  in  controversy.  However 
that  may  be,  an  appeal  is  a  statutory  right  and  if  not 
given  by  the  statute  cannot  be  entertained  by  this 
court.  The  statute  provides  that  a  party  who  is 
aggrieved  may  prosecute  appeals.  We  cannot  under- 
stand how  the  appellant  in  this  action  is  in  any  sense 
aggrieved.     It  is  not  a  sentimental  grievance  that  the 
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statute  contemplates,  but  it  is  a  grievance  that  amounts 
to  an  interest.  There  can  be  but  two  parties  in  inter- 
est in  a  case  of  this  kind  outside  of  the  respondent, 
namely,  the  court  and  the  public.  The  respondent  is 
an  officer  of  the  court,  and  the  law  provides  a  method 
by  which  the  court  can  determine  the  fitness  or  un- 
fitness of  an  attorney  for  that  position,  and  no  doubt' 
the  interests  of  the  public  can  be  protected  by  an 
action  authorized  by  some  one  who  represents  the  pub- 
lic, but  the  appellant  in  this  case  neither  represents 
the  court  nor  the  public,  and  it  can  be  of  no  interest 
to  it  who  the  attorneys  of  the  courts  of  the  state'of 
Washington  are.  If  the  judgment  of  the  court  had 
been  against  the  attorney,  of  course  he  could  appeal, 
for  he  would  certainly  be  a  party  in  interest,  the  judg- 
ment depriving  him  of  the  right  to  practice  his  pro- 
fession, but  we  are  unable  to  discover  any  interest 
which  the  appellant  in  this  case  has  in  the  matter  in 
controversy. 

The  motion  to  dismiss  will  therefore  be  granted. 

HoYT,  C.  J.,  and  Anders,  Scott  and  Gordon,  JJ., 
concur. 


I  No.  2367.    Decided  October  27,  1896.] 

Oliver  W.  Rbdford,  Respondent,  v.  Spokane  Street 
Railway  Company,  Appellant. 

JCROB8  —  QDAUFICATI0N8  —  CONSTITUTIONAL  LAW  —  UNIFOBH  LAWS  — 
NEOLIGBNCE  —  PROXIMATE  C  AUBB  —  CONTEIBUTOEY  NEGLIGENCE  — 
BTENOORAPHEB'8  NOTES   AS   EVIDENCE. 

The  act  of  March  19, 1895  (Laws  1895,  p.  139),  requiring  persons  im- 
paneled as  jurors  to  be  houseboldertf,  but  making  no  such  require- 
ment of  those  summoned  upon  an  open  venire  to  complete  the  panel, 
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is  not  unconstitotional  as  a  violation  of  art.  1,  i  12,  of  the  constitu- 
tion, which  provides  that  "no  law  shall  be  passed  granting  to  any 
citizen,  class  of  citizens  .  .  .  privileges  or  immunities  which, 
upon  the  same  terms,  shall  not  equally  belong  to  all  citizens." 

Where  a  law  is  uniform  in  its  operations,  in  so  far  as  it  operates 
at  all,  its  constitutionality  is  not  affected  by  the  number  of  persons 
within  the  scope  of  its  operation. 

The  fact  that  a  person  in  a  vehicle,  after -having  driven  acroes  a 
street  railway  track,  stops  his  vehicle  so  close  to  the  track,  for  the 
purpose  of  conversing  with  a  friend,  that  a  car  cannot  pass  without 
colliding,  does  not  necessarily  constitute  contributory  negligence  of 
such  a  character  as  to  prevent  recovery  for  the  negligence  of  the 
railway  company  in  causing  a  collision. 

When  the  defendant's  negligence  is  the  proximate  cause  of  the 
injury,  while  that  of  the  plaintiff  is  only  a  remote  cause  or  a  mere 
condition  of  it,  the  action  will  lie. 

A  transcript  of  the  stenographer's  notes  showing  the  testimony 
of  a  witness  on  a  former  trial,  is  not  competent  evidence  for  im- 
peaching the  witness's  testimony  in  a  subsequent  trial  of  the  same 
cause. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Jesse  Arthur,  Judge.     Affirmed. 

Oriffitts  &  Nuzumy  for  appellant. 
Forster  &   Wakefieldy  and  Everett  C.  ElliSf  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — This  action  was  brought  to  recover 
damages  for  injuries  resulting  from  a  collision  between 
a  car  operated  by  the  appellant  and  a  vehicle  owned  and 
occupied  by  the  respondent.  The  cause  was  before 
this  court  upon  a  former  appeal  and  is  reported  in  9 
Wash.  55  (36  Pac.  1085).  Upon  such  appeal  this 
court  reversed  a  judgment  entered  upon  the  verdict 
of  the  jury  in  favor  of  the  plaintiff  therein  (respond- 
ent here),  and  awarded  a  new  trial  which  resulted  in 
another  yerdict  favorable  to  the  respondent,  and  from 
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the  judgment  entered  thereupon  in  his  favor  the  cause 
is  again  before  it. 

As  a  first  ground  of  error  relied  upon  for  a  reversal, 
the  appellant  complains  of  an  order  of  the  lower  court 
denying  its  motion  to  set.  aside  the  panel  and  venire, 
from  which  the  trial  jury  was  drawn.  In  support  of 
this  claim  appellant  insists  that  the  act  of  March  19, 
1895,  (Session  Laws  1895,  p.  139),  is  unconstitutional, 
for  the  reason  that  it  discriminates  ''  against  citizens 
as  jurors,  if  they  are  not  householders.  It  makes  it 
necessary  to  be  a  householder  when  no  such  require- 
ment is  made  of  jurors  summoned  on  an  open  venire; " 
and  that  ''it  is  unequal  and  discriminates  against  cer- 
tain classes  of  citizens  and  requires  qualification  for 
duty  inconsistent  with  the  constitution  of  the  state." 
The  particular  sections  of  the  constitution  relied  upon 
are  §§  12,  21  and  22,  of  art  1.  We  are  unable  to  per- 
ceive (and  the  brief  of  counsel  in  no  way  makes  it 
clear)  what  bearing  §§  21  and  22,  supra,  have  upon 
the  question.     Sec.  12,  however,  provides  : 

''No  law  shall  be  passed  granting  to  any  citizen, 
class  of  citizens,  or  corporation  other  than  municipal, 
privileges  or  immunities  which,  upon  the  same  terms, 
shall  not  equally  belong  to  all  citizens  or  corpora- 
tions." 

The  learned  counsel  for  the  appellant  cites  no  au- 
thority in  support  of  his  contention  that  the  act  in 
question  is  obnoxious  to  this  provision.  On  the  other 
hand,  we  thiiik  that  the  act  is  constitutional  and 
must  be  sustained  upon  the  authority  of  McAunich  v. 
Mississippi,  etc.,  R,  R,  Co.,  20  Iowa,  338;  State  v.  Min- 
ing  Co.,  16  Nev.  432;  Cordova  v.  State,  6  Tex.  App. 
207.  That  the  act  requires  that  jurors  shall  be  house- 
holders—  a  qualification  not  required  by  the  old  law 
—  furnishes  no  sufficient  reason  in  our  judgment  for 
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holding  that  it  is  unconstitutional,  nor  is  the  question 
affected  by  the  further  fact  .that  that  qualification  is 
not  a  requisite  of  jurors  summoned  upon  an  open 
venire.  The  act  of  1895  is  uniform  in  its  operations 
in  so  far  as  it  operates  at  all,  and  its  constitutionality 
is  not  affected  by  the  number  of  persons  within  the 
scope  of  its  operation. 

2.  The  court,  at  the  instance  of  the  appellant  sub- 
mitted to  the  jury  two  special  requests  for  findings,  as 
follows  : 

'*  1st.  After  the  plaintiff  stopped  his  horse  and 
buggy  at  the  place  of  the  accident,  and  before  or  just 
at  the  time  of  the  collision,  was  the  buggy  backed  or 
moved  closer  to  the  street  car  track  than  where  it  was 
when  the  plaintiff  first  stopped?     No. 

"  2nd.  When  the  plaintiff  stopped  his  horse  and 
buggy  on  Bridge  street  at  the  point  of  the  accident, 
was  the  buggy  far  enough  from  the  railroad  track  so 
that  a  car  could  pass  in  safety  if  the  buggy  had  re- 
mained stationary  at  the  exact  place  it  was  when 
plaintiff  first  stopped?     No." 

It  is  insisted  that  these  special  findings  are  in- 
consistent with  the  general  verdict,  and  that  they  are 
sufficient  to  show  that  respondent  was  guilty  of  con- 
tributory negligence  which  would  defeat  a  recovery, 
and  that  appellant  is  entitled  to  judgment  notwith- 
standing the  general  verdict.  In  connection  there- 
with we  may  also  consider  the  failure  of  the  court  to 
instruct  the  jury  in  accordance  with  appellant's  re- 
quest No.  20,  which  is  as  follows  : 

"  If  plaintiff  while  riding  along  the  street  described 
in  this  case  as  Bridge  street  stopped  in  the  street  it 
was  his  duty  in  law  to  stop  in  such  a  position  as  to 
allow  the  defendant's  car  to  pass  without  striking  his 
vehicle  and  to  look  and  see  that  such  was  his  position, 
and  if  he  failed  to  do  so,  such  failure  would  of  itself 
constitute  such  contributory  negligence  as  would  de- 
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feat  a  recovery  in  this  case  and  your  verdict  should 
be  for  the  defendant." 

The  refusal  of  the  court  to  give  this  instruction  is 
assigned  as  error.  Considering  these  assignments  to- 
gether the  theory  of  appellant  is  fully  disclosed  and 
we  do  not  think  it  can  be  maintained. 

It  appears  from  the  evidence  that  plaintiff  had 
driven  across  appellant's  track,  and  after  crossing, 
stopped  to  converse  with  a  friend,  and  that  while  so 
engaged  the  collision  occurred,  and  the  claim  of  appel- 
lant is  that  if  the  respondent  stopped  his  vehicle  in 
such  close  proximity  to  appellant's  track  as  not  to  en- 
able its  car  to  pass  without  colliding  with  the  vehicle, 
he  was  guilty  of  contributory  negligence  and  cannot 
recover.  We  agree  with  counsel  for  respondent  that 
plaintiff's  nearness  to  the  track  was  a  "  condition"  of 
the  injury  and  not  the  cause  of  it,  and  we  think  that 
the  jury  were  fully  and  fairly  instructed  that  plaintiff 
could  not  recover  unless  the  defendant's  negligence 
was  the  proximate  cause. 

''When  the  defendant's  negligence  is  the  proximate 
cause  of  the  injury,  while  that  of  the  plaintiff  is  only 
a  remote  cause  or  a  mere  condition  of  it,  the  action 
will  lie."  Beach,  Contributory  Negligence  (2d  ed.), 
§54;  Gothard  v.  Alabama,  etc.,  R.  R.  Co.,  67  Ala.  114; 
Lay  V.  Richmand,  etc.,  R.  R.  Co.,  106  N.  C.  404  (11  S. 
E.  412);  Newcomb  v.  Boston  Protective  Department^  146 
Mass.  596  (16  N.  E.  555,  4  Am.  St.  Rep.  354);  Norris 
V.  Litchfield,  35  N.  H.  271  (69  Am.  Dec.  546);  Davies 
V.  Mann,  10  Mees.  &  W.  546. 

The  court  in  substance  instructed  the  jury  that  the 
rights  of  the  parties  to  the  use  of  the  street  were 
mutual,  and  that  in  operating  its  cars  along  the  street 
the  company  was  required  to  exercise  ordinary  care  and 
prudence  to  avoid  injury  to  others;  that  persons  travel- 
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ing  the  street  were  also  held  to  the  same  degree  of  care 
to  avoid  injury  to  themselves,  and  that  such  persons 
when  upon  streets  on  which  cars  are  run  should  ''  look 
and  listen  and  be  otherwise  watchful."  The  charge 
as  a  whole  was  as  favorable  to  appellant  as  it  had  the 
right  to  demand,  and  we  think  that  no  reversible 
error  can  be  predicated  upon  the  charge. 

3.  For  the  purpose  of  contradicting  the  respondent 
the  appellant  offered  in  evidence  what  purported  to  be 
a  certified  copy  of  the  transcript  containing  respond- 
ent's testimony  given  upon  the  former  trial.  It  was 
excluded  upon  respondent's  objection  and  this  ruling 
is  assigned  as  error.  The  proper  method  of  impeach- 
ment would  have  been  to  produce  the  stenographer  or 
some  one  else  who  had  heard  the  testimony  given  by 
the  respondent  on  the  former  trial,  but  a  transcript  of 
the  stenographer's  notes  was  not  competent  evidence, 
and  the  objection  was  properly  sustained.  1  Thompson, 
Trials,  §604;  Pharea  v.  Barber,  61  111.  271;  State  v. 
Hayden,  45  Iowa,  11;  State  v.  Adams,  78  Iowa,  292 
(43  N.  W.  194). 

The  other  rulings  complained  of  have  been  ex- 
amined, and  no  error  calling  for  a  reversal  being 
found,  the  judgment  appealed  from  is  affirmed. 

Anders  and  Dunbar,  JJ.,  concur. 
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APPEAL  —  BILL  OP  BXCEPTI0N8  —  BBTTLSMEXT  OF  — AFFIDAYITO  — HOW 
INCOBPORATBD  IN  BBCOBD. 

A  bill  of  exceptions  will  be  stricken  from  the  transcript  on  appeal, 
upon  motion  therefor,  when  no  notice  of  its  statement  or  settlement 
had  been  given  to  the  adverse  party  as  required  by  Laws  1893,  p. 
114,^9. 

Where  a  motion  and  affidavit  for  continuance,  improper  state- 
ments of  the  prosecuting  attorney  to  the  jury,  and  papers  used  upon 
a  motion  for  a  new  trial  have  not  been  made  a  part  of  the  record  in 
the  cause  by  proper  bill  of  exceptions  or  statement  of  facts,  they 
will  be  stricken  from  the  transcript,  as  the  act  of  filing  them  with 
the  clerk  of  the  superior  court  does  not  raise  the  presumption  that 
the  attention  of  the  lower  court  had  thereby  been  directed  to  them. 

Appeal  from  Superior  Court,  Douglas  County. — 
Hon.  Wallace  Mount,  Judge.     Affirmed. 

W,  J.  Canton,  for  appellants. 

if.  B.  Malloy,  Prosecuting  Attorney,  for  The  State. 

Per  Curiam. — The  appellants  have  appealed  from 
the  judgment  and  sentence  of  the  superior  court  of 
Douglas  county  entered  upon  a  verdict  of  the  jury 
finding  them  guilty  of  the  crime  of  horse-stealing. 
Counsel  for  the  state  have  moved  the  court  to  strike 
from  the  transcript  what  purports  to  be  a  bill  of  ex- 
ceptions, for  the  reason  that  no  notice  of  the  statement 
of  the  same  was  ever  given  or  served  as  required  by 
law.     The  motion  must  be  granted. 

Section  9,  of  the  act  of  March  8,  1893,  (Session 
Laws,  p.  114),  requires  a  party  desiring  to  have  a  bill 
of  exceptions  or  statement  of  facts  certified  to  prepare 
the  same  as  proposed  by  him,  file  it  in  the  cause  and 
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Rerve  a  copy  thereof  upon  the  adverse  party,  and 
to  give  such  opposite  party  not  less  than  three  nor 
more  than  ten  days'  notice  of  the  time  when  and  where 
he  will  apply  to  the  trial  judge  to  have  such  bill  of  ex- 
ceptions or  statement  of  facts  settled  and  certified. 
No  notice  of  any  kind  or  character  appears  to  have 
been  given  in  this  case.  It  follows  that  the  purported 
bill  or  statement  must  be  stricken. 

A  further  motion  is  made  to  strike  from  the  trans- 
script  what  purports  to  be  copies  of  the  motion  and 
affidavit  for  continuance,  also  certain  purported  state- 
ments of  the  prosecuting  attorney  to  the  jury,  and 
certain  papers  purporting  to  have  been  used  upon  a 
motion  for  a  new  trial,  for  the  reason  that  they  have 
not  been  preserved  or  made  part  of  the  record  in  the 
cause  by  any  bill  of  exceptions  or  statement  of  facts, 
and  this  motion  must  also  be  granted. 

Such  papers,  unless  authenticated  by  the  certificate 
of  the  trial  judge  and  brought  into  the  recdrd  upon 
proper  bill  of  exceptions  or  statement  of  facts  settled 
upon  notice,  cannot  be  considered,  because  in  no  other 
way  can  it  be  determined  that  they  formed  any  part 
of  the  proceedings  below,  or  that  the  attention  of  the 
trial  court  was  ever  directed  to  them.  Clay  v.  Selah 
Valley  Irrigation  Co.,  14  Wash.  543  (45  Pac.  141.)  It 
is  not  enough  that  such  papers  had  been  filed  by 
counsel  with  the  clerk  of  the  superior  court.  It  does 
not  follow  from  such  findings  that  the  court's  atten- 
tion had  been  directed  to  them.  The  act  of  filing  is 
ez  parte  and  all  such  papers  (other  than  the  technical 
record  or  judgment  roll)  upon  which  reliance  is  had 
in  this  court,  or  to  which  the  attention  of  this  court 
is  to  be  directed  upon  appeal,  should  be  brought  into 
the  record  by  an  appropriate  bill  of  exceptions  or 
statement  of  facts. 
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We  have  examined  the  information  and  think  that 
it  sufficiently  charges  the  crime.  It  follows  that  the 
judgment  and  sentence  must  be  affirmed. 


[No.  2248.    Decided  November  6. 1806.1 

W.  H.  Plummbr,  Appellanty  v.  R.  Weil,  Respondent 

motion  for  default — BILL  OF  PARTICULAEB  —  AMBNDMEMT — PLEAD- 
ING—  DISMISSAL  OF  ACTION. 

Where  a  motion  for  default  for  failure  to  plead  within  the  time 
ordered  by  the  court  has  been  denied,  it  must  be  presumed  on 
appeal  that  sufficient  was  shown  to  justify  the  exercise  of  the 
court's  discretion  in  that  regard. 

The  filing  by  defendant  of  a  motion  for  a  bill  of  particulars  is 
sufficient,  ipso  facto ,  to  extend  l;he  time  for  answering. 

When  a  bill  of  particulars  furnished  by  plaintiff  pursuant  to  an 
order  of  the  court  is  insufficient,  the  court  has  authority  to  order 
him  to  file  a  further  and  amended  bill  of  particulars. 

In  an  action  by  an  attorney  to  recover  the  value  of  professional 
services  he  may  be  required  to  particularize  the  services  and  the 
value  of  each  item,  and  his  failure  to  keep  an  account  thereof  can- 
not be  set  up  as  an  excuse  for  not  complying. 

Under  Code  Proc.,  ^400,  authorizing  the  dismissal  of  an  action 
by  the  court,  for  disobedience  of  the  plaintiff  to  an  order  concern- 
ing the  proceedings  in  an  action,  the  court  is  warranted  in  dis- 
missing an  action  upon  the  failure  of  tne  plaintiff  to  comply  with 
an  order  directing  an  amended  bill  of  particulars  to  be  furnished. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  NoKMAN  Buck,  Judge.     Affirmed. 

W.  J.  Thayer,  for  appellant. 

Graves,  Wolf  &  Graves,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 
Gordon,  J. — This   action  was   brought  to  recover 


428  PLUMMER  V.  WEIL. 

Opinion  of  the  Court — Gordon,  J.  [16  Wash. 

for  professional  services  alleged  to  have  been  per- 
formed by  the  law  firm  of  Plummer  and  Thayer,  at 
the  instance  of  the  defendant  (respondent)  during  the 
years  1892,  1893  and  1894.  The  complaint  alleges 
that  the  services  were  reasonably  worth  the  sum  of 
one  thousand  dollars,  and  that  the  sum  due  therefor 
was,  prior  to  the  commencement  of  this  action,  as- 
signed by  said  firm  to  the  plaintiff  (appellant  herein). 
The  record  shows  that  a  so-called  bill  of  particulars 
had  been  furnished  defendant's  counsel  upon  demand* 
and  that,  not  being  satisfied  therewith,  they  moved 
the  court  for  an  order  directing  the  plaintiff  to 
furnish  an  amended  bill.  This  motion  was  allowed 
and  the  order  granting  it  directed  that  the  defendant 
should  plead  "  within  five  days  after  the  service  of 
said  bill  of  particulars.''  It  appears  that  the  clause 
fixing  the  time  within  which  defendant  was  required 
to  plead  was  inserted  by  plaintiff  and  there  is  some 
disagreement  between  counsel  as  to  whether  the  at- 
torneys for  defendant  had  any  knowledge  of  the  inser- 
tion of  this  clause,  but  we  deem  that  question  wholly 
immaterial  in  view  of  the  subsequent  action  of  the 
court.  On  the  same  day,  namely,  January  18,  1896, 
an  amended  bill  was  furnished,  and  thereafter  on 
January  24th,  the  plaintiff  filed  his  motion  for  default 
supported  by  affidavit  showing  the  service  of  his 
amended  bill  on  January  18th,  and  that  the  defend- 
ant had  failed  to  plead  thereto  within  five  days  as 
directed  by  the  order  of  January  18th.  On  the  same 
day  that  default  was  claimed,  the  defendant  moved 
the  court  for  an  order  requiring  plaintiff  to  furnish  a 
more  particular  statement  and  bill  of  particulars,  and 
thereupon  the  court  denied  plaintiff's  motion  for  a 
default,  and  granted  defendant's  motion  for  a  further 
and    amended   bill,  and  plaintiff   having  refused  to 
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furnish  the  same  and  elected  to  stand  upon  the  rec- 
ord, a  judgment  of  dismissal  was  entered,  from  which 
this  appeal  was  taken.  The  appellant  assigns  as 
error:  (1)  the  order  of  the  court  denying  his  motion 
for  default,  (2)  the  order  of  the  court  requiring 
plaintiff  to  further  amend  his  bill  of  particulars,  (3) 
the  order  dismissing  plaintiffs  action. 

1.  As  already  observed,  a  difference  exists  between 
the  parties  as  to  whether  counsel  for  the  defendant 
had  any  knowledge  of  the  order  of  January  18th 
which  required  defendant  to  plead  within  five  days 
after  the  service  of  the  amended  bill  of  particulars 
upon  him.  But  the  lower  court  denied  appellant's 
motion  for  default,  and  it  must  be  presumed  that  suf- 
ficient was  shown  to  justify  the  exercise  of  its  dis- 
cretion in  that  regard.  Mason  v.  McLean^  6  Wash.  35 
(32  Pac.  1006). 

Appellant  further  contends  that  the  filing  of  a 
motion  for  a  bill  of  particulars  does  not  ipso  facto  ex- 
tend the  time  for  answering.  We  think  the  authorities 
do  not  sustain  this  contention.  (3  Enc.  PI.  &  Pr.,  p. 
548.)  Besides  in  this  case  the  order  did  fix  the  time 
in  which  defendant  was  permitted  to  plead  and  oper- 
ated as  a  stay. 

2.  That  the  court  has  authority  to  order  a  further 
and  amended  bill  of  particulars,  where  the  one  already 
furnished  is  insufficient,  is  a  proposition  which  cannot 
well  be  doubted.  Isham  v.  Parker^  3  Wash.  755  (29 
Pac.  835). 

In  the  bill  of  particulars  furnished  plaintiff  says 
that  no  account  was  kept  of  the  transactions  with  de- 
fendant, and  further  that  '*it  is  impossible  for  him  to 
comply  with  the  order  of  the  court  any  better  than  he 
has  already  done  or  to  make  said  bill  of  particulars 
any  more  specific  on  the  points  directed  in  the  order 
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of  the  court."  Plaintiff  has  sued  to  recover  the  value 
of  professional  services,  but  when  asked  to  particular- 
ize the  services,  he  replies  that  he  kept  no  books,  and 
is  unable  to  do  so  except  as  to  particular  items  of  ser- 
vice,  the  dates  of  which  he  does  not  undertake  to  give, 
— other  than  to  state  that  they  were  performed  during 
the  years  1892,  1893  and  1894,— and  the  value  of 
which  items  of  service  he  refuses  to  specify.  We 
think  the  bill  of  particulars  furnished  was  insufficient, 
and  its  insufficiency  cannot  be  'excused  upon  the 
ground  that  plaintiff  kept  no  books  and  cannot  specify 
the  services  or  state  their  value.  He  assumed  the 
burden  of  so  doing  when  he  brought  his  action  in  the 
present  form. 

**  The  burden  of  proof  is  on  him  to  show  in  what 
the  siervices  consisted  and  their  value  .  .  .  The 
failure  to  keep  an  account  of  these  services  is  the  fault 
of  the  plaintiff,  and  he  must  suffer  for  it,  if  any  one." 
Hughes  v.  Dundee  Mortgage  and  Trust  Investment  Co., 
21  Fed.  169. 

It  is  probably  true  that  under  the  circumstances 
stated  plaintiff  might  maintain  an  action  to  recover 
an  annual  retainer  (Hughes  v.  Dundee  Mortgage  and 
Trust  Investment  Co.,  supra),  but  the  complaint  in  the 
present  case  lacks  the  necessary  allegations  to  entitle 
plaintiff  to  such  recovery. 

3.  Sec.  409,  Code  Proc.  (vol.  2,  Hill's  Code),  pro- 
vides that — 

'*  An  action  may  be  dismissed  or  a  judgment  of  non- 
suit entered  ...  by  the  court,  for  disobedience 
of  the  plaintiff  to  an  order  concerning  the  proceedings 
in  the  action," 

and  the  court  acted  rightly  in  dismissing  the  action 
upon  failure  of  the  plaintiff  to  comply  with  the  order 
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directing  an  amended  bill  of  particulars  to  be  furn- 
ished. 

We  regret  that  we  feel  compelled  to  notice  another 
feature  of  the  case.  The  brief  of  counsel  for  the  re- 
spondent refers  to  the  appellant  in  language  that  is 
grossly  improper  and  unseemly.  The  intimation  is 
that  plaintiff  is  guilty  of  attempting  ''  to  mislead  and 
circumvent  the  court  and  honest  attorneys  by  chican- 
ery and  fraud."  We  find  nothing  in  the  record  tend- 
ing in  the  slightest  degree  to  support  the  insinuation, 
or  which  furnishes  any  justification  for  this  rude 
assault  upon  an  honorable  and  upright  member  of 
the  bar  in  whose  professional  integrity  this  court  has 
full  and  entire  confidence.  To  say  that  it  constitutes 
a  grave  breach  of  professional  courtesy  is  to  character- 
ize it  mildly. 

'*  Where  the  character  of  the  parties  or  the  attorneys 
is  not  involved  in  the  case,  all  references  and  com- 
ments of  a  personal  nature,  by  a  party  in  his  briefs, 
are  entirely  out  of  place,  and  are  in  the  nature  of  an 
admission  that  there  is  not  sufficient  merit  in  his  side 
of  the  controversy  to  warrant  him  in  relying  thereon, 
and  hence  that  it  is  necessary  to  direct  attention  to 
the  faults  or  failings  of  the  adverse  party  or  his  at- 
torney. It  is  not  complimentary  to  a  court  to  sup- 
pose that  such  statements  would  divert  its  attention 
from  the  points  at  issue,  or  be  given  the  slightcRt 
weight."  Flannagan  ^.  Elton,  34  Neb.  355  (51  N.  W. 
967). 

We  will  add  that  an  impropriety  so  flagrant  will  in 
future  be  regarded  as  sufficient  to  require  that  any 
brief  containing  such  objectionable  matter  shall  be 
stricken  from  the  files. 

The  judgment  will  be  affirmed,  but  respondent  will 
not  recover  costs  for  the  printing  of  his  brief. 

HoYT,  C.  J.,  and  Anders  and  Dunbah,  JJ.,  concur. 
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The  State  op  Washinton,  on  the  Relation  of  Charles 
H,  Wolf,  V.  James  Z.  Moore,  Judge  of  the  Superior 
Court  of  Spokane  County. 

MANDAMUS — ALTERNATiyE  WBIT  —  BRCITAL  OF  FACTS. 

Tn  an  application  for  a  writ  of  mandate,  it  is  necessary,  under 
Laws  1895,  p.  117,  (16  et  seq.,  that  the  facts  relied  upon  as  ground 
of  relief  should  be  set  out  either  in  the  alternative  writ  or  in  a  peti- 
tion served  therewith  and  referred  to  therein. 

Original  Application  for  Mandamus. 

Graves,  Wolf  &  Graves,  for  relator. 
W.  S.  Dawson,  and  Forster  &  Wakefield,  for  respond- 
ent. 

Per  Curiam. — The  alternative  writ  issued  in  this 
cause  contained  no  recital  of  the  facts  set  out  in  the 
petition  upon  which  it  was  issued.  Nor  was  there 
any  reference  therein  to  such  petition,  or  direction 
that  a  copy  thereof  should  be  served  with  the  writ. 
Respondent  has  interposed  a  demurrer  which  must  be 
sustained.  Whatever  may  have  been  the  rule  adopted 
by  this  court  before  the  act  of  1895  (Laws  1895,  p.  117, 
§  16  et  seq.),  under  said  act,  it  is  clearly  necessary 
that  the  facts  relied  upon  as  ground  of  relief  should 
be  set  out  either  in  the  alternative  writ  or  in  a  peti- 
tion served  therewith,  and  referred  to  therein. 

The  demurrer  will  be  sustained  with  leave  to  file  an 
amended  writ. 
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The  Cornell  University,  Appellant,  v.  The  Denny  — 

Hotel  Company,  Appellant^  Fabian  S.  Potvin,  Re- 
spondent, 

Fabian  S.  Potvin,  Respondent,  v.  The  Denny  Hotel 
Company  et  aL,  Appellants. 

APPBABANCB  —  WHAT  CONSTITUTES  —  W AIVEB  OF  DEFAULT —  APPEAL  — 
BBBYICB  OP  NOTICE  —  SUFFICIENCY  OF  —  PABTIES. 

The  acceptance  of  service  of  a  summons  and  complaint  by  an  at- 
torney for  defendant  and  the  endorsement  thereon  of  appearance 
in  the  cause  constitutes  an  appearance  within  the  meaning  of  Code 
1881,  i  72,  which  provides  that  '*  a  defendant  appears  in  an  action 
when  he  answers,  demurs,  or  gives  the  plaintiff  written  notice  of  his 
appearance,  or  when  an  attorney  gives  notice  of  an  appearance  for 
him." 

The  entry  of  a  default  against  a  defendant  is  waived  by  allowing 
him  to  participate  in  the  subsequent  proceedings  in  the  cause,  to 
serve  and  be  served  with  motions,  and  by  otherwise  treating  him  as 
a  party  thereto. 

Notice  of  appeal  must  be  served  on  all  parties  who  have  appeared 
in  the  action,  even  though  such  appearance  may  not  have  been 
made  until  after  the  entry  of  a  default  against  them. 

Under  Laws  1893,  p.  121,  (5,  where  actual  service  of  notice  of  ap- 
peal cannot  be  had  upon  a  party  or  his  attorney,  the  return  of  the 
sheriff  to  that  effect  is  the  only  competent  evidence  of  the  fact  suffi- 
cient to  justify  service  upon  the  clerk  in  behalf  of  the  party  not 
found. 

The  fact  that  notice  of  apx>eal  is  served  upon  an  attorney  for  a 
certain  defendant  will  not  charge  him  with  notice  on  behalf  of  an- 
other defendant  for  whom  he  also  appears  as  attorney. 

The  fact  that  an  appeal  involves  two  separate  cases  which  had 
been  consolidated  pursuant  to  ^  1674,  Gen.  Stat.,  will  not  warrant 
the  supreme  court  in  entertaining  jurisdiction  of  the  appeal  from  a 
single  decree  entered  therein,  when  some  of  the  defendants  have 
not  been  served  with  notice  of  appeal,  although  there  may  be  a  proper 
service  upon  all  the  defendants  in  one  of  the  cases  as  originally  in- 
stituted. 

2S— 15  WASH. 
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Appeal  from  Superior  Court,  King  County. — Hon. 
J.  W.  L ANGLE Y,  Judge.     Appeal  dismissed. 

Cole,  Heatan  &  Dawes,  (S.  D.  Halliday,  of  counsel), 
for  appellants. 

Stratton,  Lewis  &  Oilman,  James  J.  Easly,  Oeorge  E. 
DeSteiguer,  and  Wiley  &  Bostwick,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — A  motion  has  been  made  on  the  part 
of  certain  respondents  in  this  cause  to  dismiss  the  ap- 
peal upon  several  grounds  hereinafter  noticed.  It 
appears  from  the  record  that  a  building  known  as 
"The  Denny  Hotel,"  was  constructed  in  the  city  of 
Seattle  under  contract  between  the  Denny  Hotel  Com- 
pany, as  owner,  and  Fabian  S.  Potvin,  contractor. 
Subsequent  to  the  commencement  of  the  work,  the 
Cornell  University,  one  of  the  appellants  herein,  made 
a  loan  of  $100,000  to  the  hotel  company,  taking  as  se- 
curity therefor  a  mortgage  on  the  premises  whereon 
the  hotel  was  constructed.  A  notice  of  lien  was  filed 
on  the  part  of  contractor  Potvin,  and  various  other 
lien  notices  were  also  filed  by  sub-contractors  and  ma- 
terial-men,  among  whom  were  Peter  Stark,  John  Leek, 
and  the  Western  Mill  Company.  The  parties  last 
mentioned  reduced  their  claims  and  liens  upon  the 
property  to  judgment,  and  subsequent  thereto  the  ap- 
pellant, Cornell  University,  commenced  an  action  in 
the  superior  court  for  the  foreclosure  of  its  mortgage, 
making  the  contractor  Potvin  and  all  of  the  sub-con- 
tractors and  material-men,  including  those  whose 
claims  and  liens  had  been  reduced  to  judgment,  parties 
defendant  in  said  foreclosure  suit.  About  the  same 
time  Potvin  commenced  an  action  in  the  same  court 
for  the  foreclosure  of  his  lien,  making  the  university 
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company  and  hotel  company  parties  defendant  therein. 
These  two  actions  were  consolidated  and  tried  together, 
the  principal  point  in  dispute  being  as  to  the  priority 
of  the  lien  claims  and  the  mortgage  of  the  university. 
Service  of  the  summons  and  complaint  in  the  action 
commenced  by  the  Cornell  University  Company, 
plaintiff,  was  had  upon  Peter  Stark,  defendant  therein, 
and  an  indorsement  of  service  together  with  what  pur- 
ports to  be  an  appearance  of  the  defendant  in  the 
action  is  attached  to  the  summons,  and  is  in  the  follow- 
ing language: 

"  We  hereby  admit  due  personal  service  upon  us  of 
a  copy  of  the  summons  and  amended  complaint  in  the 
above  entitled  action,  and  enter  our  general  appearance 
as  defendants  herein.  Dated  at  Seattle  this  15th  day 
of  March,  1892.  Lewis  &  Humphrey,  Attorneys  for 
Peter  Stark." 

Defendant  John  Leek  was  personally  served  with 
summons.  The  defendant,  the  Western  Mill  Com: 
pany,  through  its  attorneys,  Lyon  &  Denny,  filed  a 
written  notice  of  appearance  in  said  action.  Default 
was  entered  against  defendant  Leek  on  May  14,  1892, 
and  the  default  of  defendant  Stark  on  July  14,  1892. 
Subsequently,  the  consolidated  case  was  sent  to  a  referee 
who  made  findings  of  fact  and  conclusions  giving  the 
lien  of  the  Cornell  University  mortgage  a  preference 
over  the  liens  of  the  various  other  claimants.  To  the 
findings  and  conclusions  of  the  referee,  Peter  Stark, 
John  Leek  and  the  Western  Mill  Company,  by  their 
respective  attorneys,  excepted,  and  thereafter  the  Uni- 
versity company  gave  the  attorneys  for  each  of  said 
parties  notice  of  its  motion  to  confirm  the  report  of 
said  referee,  and  upon  said  last  mentioned  motion 
coming  on  for  hearing  each  of  said  parties  appeared 
and  participated  (in  connection  with  the  various  other 
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parties  to  the  cause)  in  the  proceedings.  The  court 
set  aside  the  report  of  the  referee  and  entered  findings 
and  conclusions  of  its  own,  upon  which  judgment  and 
decree  was  entered  giving  the  various  liens  of  Stark, 
Leek,  the  Western  Mill  Company,  and  other  claimants, 
priority  and  preference  over  the  lien  of  the  mortgage 
held  by  the  Cornell  University.  From  this  decree  the 
Cornell  University,  the  Hotel  Company  and  Dexter 
Horton  &  Company  have  appealed. 

The  motion  to  dismiss  is  urged  upon  the  ground 
that  no  service  of  the  notice  of  appeal  was  made  upon 
respondents  Peter  Stark,  John  Leek  and  the  Western 
Mill  Company.  In  opposition  to  the  motion  it  is 
urged  by  the  appellants  that  neither  Stark  nor  Leek 
was  entitled  to  notice  of  appeal;  that  they  had  not 
appeared  in  the  action,  and  their  defaults  had  been 
entered;  and  that  as  to  the  Western  Mill  Company 
substituted  service  of  the  notice  of  appeal,  as  provided 
by  statute,  was  had.  It  is  strenuously  insisted  that 
the  acceptance  of  service  of  the  summons  and  com- 
plaint  and  the  so-called  notice  of  appearance  endorsed 
upon  and  attached  thereto,  does  constitute  an  appear- 
ance  within  the  meaning  of  §  72  of  the  Code  of 
1881,  then  in  force.     That  section  is  as  follows: 

"  A  defendant  appears  in  an  action  when  he  answers^ 
demurs,  or  gives  the  plaintiff  written  notice  of  his 
appearance^  or  when  an  attorney  gives  notice  of  ap- 
pearance for  him." 

On  the  contrary,  we  think  that  it  fully  complies 
with  the  letter  and  spirit  of  the  statute  and  was  an 
appearance.  From  what  has  already  been  stated  it 
appears  that  respondent  Stark  actually  participated 
in  the  proceedings,  served  exceptions  and  in  turn  was 
served  with  motions,  by  appellants'  counsel,  of  subse- 
quent proceedings,  all  of  which  was  sufficient  to  con* 
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stitute  not  only  an  appearance  in  the  action,  but  a 
waiver  of  the  default  which  had  theretofore  been  en- 
tered. Hill  V,  Supervisory  10  Ohio  St.  621;  Jones  v, 
Jones,  13  Iowa,  276. 

And  for  like  reasons  the  default  of  respondent  Leek 
upon  whom  the  summons  had  been  personally  served 
must  be  deemed  vacated  by  the  subsequent  action  of 
the  parties. 

As  already  noticed  the  attorneys  for  the  Western 
Mill  Company  had  given  written  notice  of  appearance 
in  the  action,  and  the  appellants  do  not  object  to  the 
sufficiency  of  its  appearance.  The  notice  of  appeal  is 
also  directed  to  it  as  well  as  to  respondents  Stark, 
Leek  and  various  other  respondents.  This  notice  of 
appeal  was  not  served  upon  the  mill  company,  but 
substituted  service  is  relied  upon. 

Section  5  of  the  act  of  March  8, 1893  (Session  Laws, 
p.  121),  governing  appeals,  provides  that, — 

"  Where  the  record  and  files  in  the  cause  do  not 
disclose  the  address  of  a  party  on  whom  service 
should  be  made,  or  of  his  attorney,  and  neither  such 
party  nor  his  attorney  can  be  found  within  the 
county  in  which  the  judgment  or  order  appealed 
from  was  rendered  or  made  (of  which  fact  a  return  by 
the  sheriff  that  they  cannot  be  so  found  shall  be  proof), 
the  notice  of  appeal  need  not  be  served  on  such  party, 
but  the  appeal  may  be  taken  by  filing  the  notice  and 
such  sheriflF's  return  with  the  clerk."  * 

Proof  of  substituted  service  in  this  case  consists  of 
an  affidavit  made  by  a  private  party,  and  is  to  the 
effect  that  neither  the  Western  Mill  Company  nor  its 
attorneys  can  be  found  within  the  county.  But  there 
is  no  return  by  the  sheriff  certifying  that  fact.  We 
think  the  proof  of  service  wholly  insufficient.  The 
statute  has  in  explicit  terms  pointed  out  the  method 
of  procedure  where  actual  service  upon  the  party  or 
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his  attorney  cannot  be  had,  and  has  made  '*  a  return 
by  the  sheriff,"  the  sole  evidence,  as  we  think,  by 
which  it  is  ascertained  that  actual  service  upon  the 
party  or  his  attorney  cannot  be  made.  No  attempt 
has  been  made  to  compl}^  with  this  statute,  and  we 
are  not  at  liberty  to  disregard  its  requirements.  Cases 
can  be  brought  to  this  court  only  in  the  manner 
pointed  out  by  the  statute,  and  the  method  of  proced- 
ure there  provided  is  to  the  exclusion  of  all  others. 

It  appears  from  the  record  that  the  attorneys  for 
respondent  Potvin  were  also  attorneys  for  Leek.  No- 
tice  of  appeal  was  served  upon  them  as  attorneys  for 
Potvin,  and  it  is  contended  that  this  was  sufficient  to 
charge  them  with  notice  on  behalf  of  Leek  whom  they 
also  represented.  The  course  of  decision  in  this  court 
is  to  the  contrary.  Traders*  Bank  v.  Bokieii,  5  Wash. 
777  (32  Pac.  744);  Dewey  v.  South  Side  Land  Co.,  11 
Wash.  210  (39  Pac.  368);  Casey  v.  Oakes,  13  Wash.  38 
(42  Pac.  621). 

Lastly,  it  is  urged  that  even  if  Stark,  Leek  and  the 
Western  Mill  Company  did  appear  in  the  action  and 
were  not  served  with  notice  of  appeal,  nevertheless 
the  court  should  retain  the  case  and  determine  the 
rights  of  the  other  parties;  that  the  appeal  in  this  case 
involves  two  separate  cases  which  had  been  con- 
solidated and  a  single  decree  entered,  and  it  is  urged 
that  the  question  of  priority  between  Potvin  and  the 
Cornell  University  can  be  determined  upon  this  ap- 
peal without  affecting  the  rights  of  Stark,  Leek  or  the 
Western  Mill  Company.  The  failure  to  give  notice  to 
parties  who  have  appeared  in  the  action  cannot  be  ex- 
cused on  the  ground  that  the  rights  of  appellants,  and 
those  upon  whom  the  notice  of  appeal  has  been  served 
can  be  determined  without  affecting  the  rights  of  par- 
ties not  served.     The  consolidation  of  the  causes  pur- 
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suant  to  §1674,  Gen.  Stat.  (Vol.  1  of  the  Code), 
brought  all  of  the  lien  claims  into  one  action,  and 
their  adjustment  was  effected  by  one  decree.  It  was 
for  the  legislature  to  determine  the  manner  in  which 
causes  should  be  brought  to  this  court,  and  we  have 
repeatedly  held  that  "under  the  provisions  of  our 
statute  all  the  parties  who  had  appeared  in  the  action 
in  the  couH  below  must  be  made  parties  to  the  appeal, 
either  by  joining  therein,  or  having  notice  thereof 
served  upon  them."  Traders*  Bank  v.  Bokien,  supra; 
Dewey  v.  South  Side  Land  Co.,  supra;  Bellingham  Bay 
National  Bank  v.  Central  Hotel  Co.,  4  Wash.  642  (30 
Pac.  673);  Johnson  v.  Lighthouse,  8  Wash.  32  (35  Pac. 
403);  Fairfield  v,  Binnian,  13  Wash.  1  (42  Pac.  632); 
Casey  v.  Cakes,  13  Wash.  38  (42  Pac.  621);  Jones  v. 
Sander,  2  Wash.  329  (26  Pac.  224);  Cadwell  v.  First 
National  Bank,  3  Wash.  188  (28  Pac.  365). 

Stark,  Leek  and  the  mill  company  were,  as  to  the 
appellants,  as  much  "prevailing  parties"  as  is  the 
respondent  Potvin,  and,  if  we  were  to  sustain  appellants' 
contention,  "the  result  would  be  that  instead  of  the 
object  of  the  statute  —which  was  to  make  it  sure  that 
the  rights  of  all  the  parties  should  be  determined  in  a 
single  appeal  —  having  been  accomplished,  it  would 
be  possible  that  there  would  be  two  or  more  appeals  be- 
fore the  rights  of  all  the  parties  to  the  action  would 
have  been  finally  determined  in  this  court."  Casey  v. 
Oakes,  swpra. 

Appeal  dismissed. 

Dunbar  and  Anders,  JJ.,  concur. 

HoYT,  C.  J.,  disqualified. 
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[  No.  2380.    Decided  November  5,  1896.] 

|l6~i4o  W.  W.  Watson,  Appellant,  v.  W.  H.  Reed  et  al. ,  Re^ 

ITiio  spondents. 

MISCONDUCT  OF  JUBY  —  A8CEBTAIN1CBNT  OP  VERDICT  BY  LOT. 

When  a  jury  has  determined  apon  a  verdict  in  favor  of  a  plain- 
tiff in  an  action  for  the  recovery  of  damages,  there  is  no  impropriety 
in  the  jary's  resorting  to  lot  to  find  the  average  sense  of  the  Jniy 
upon  the  amount  of  the  verdict  to  be  returned,  when  there  is  no 
agreement  to  be  bound  thereby  and  the  minds  of  the  jurors  are  free 
to  deliberate  and  act  upon  the  result,  using  same  as  a  basis  of  dis- 
cussion in  arriving  at  the  amount  of  the  recovery  they  should 
award. 

Appeal  from  Superior  Court,  Yakima  County. — Hon. 
Carroll  B.  Graves,  Judge.     Reversed. 

Frank  H.  Rudkin,  for  appellant. 
Reavis  &  Englehart,  and    Whitson  &  Parker,  for  re- 
spondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — ^This  action  was  brought  to  recover 
damages  for  a  breach  of  a  contract  to  execute  a  lease. 
A  verdict  for  the  appellant,  plaintiff  below,  in  the  sum 
of  $165,  was  returned  by  the  jury,  which  verdict  was 
thereafter  set  aside  and  a  new  trial  awarded  in  the 
lower  court  upon  the  sole  ground  that  it  was  "arrived 
at  by  a  resort  to  the  determination  of  chance  or  lot." 
From  the  order  setting  aside  said  verdict  and  grant- 
ing a  new  trial  the  plaintiff  has  appealed. 

Subdi^vision  2,  §  400  of  the  Code  of  Procedure,  makes 
the  affidavits  of  one  or  more  of  the  jurors  admissible 
for  the  purpose  of  showing  that  a  verdict  was  arrived 
at  in  the  manner  claimed  in  this  case.  The  affidavits 
of  two  jurors  who  served  in  the  cause  were  considered 
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upon  the  hearing  of  the  motion.     In  one  of  them  it 
is  stated  that — 

"As  soon  as  ten  jurors  in  the  cause  agreed  upon  a 
verdict  in  favor  of  the  plaintiff  the  jury  proceeded  to 
ascertain  and  fix  the  amount  of  such  verdict.  The 
foreman  of  said  jury  suggested  that  each  juror  write 
down  on  a  slip  of  paper  the  amount  he  deemed  plain- 
tiff entitled  to;  that  said  several  amounts  be  added 
together  and  the  sum  so  ascertained  be  divided  by 
twelve;  that  each  of  the  twelve  jurors  did  so  and  the 
sum  of  the  several  amounts  was  divided  by  twelve 
which  gave  a  quotient  of  about  $163." 

It  is  further  stated, — 

"That  there  was  no  agreement  on  the  part  of  any 
of  said  jurors  to  return  a  verdict  for  the  amount 
ascertained  in  the  manner  above  stated,  but  that  said 
method  of  ascertaining  the  amount  was  resorted  to 
for  the  sole  purpose  of  ascertaining  the  average  sense 
of  the  jury  on  the  question  of  damages;  that  the  sum 
of  $165  was  the  final  and  only  amount  agreed  upon  by 
the  jury  in  said  cause,  and  none  of  the  jurors  in  said 
cause'ever  agreed  to  be  bound  by^  or  to  return  into  courts 
a  verdict  for  any  other  or  different  amount,  or  to  be 
bound  by  the  result  of  any  lot  or  chance  in  arriving 
at  the  amount  of  said  verdict." 

Section  1  of  the  act  of  March  8, 1895,  (Session  Laws, 
p.  59),  authorizes  the  return  of  a  verdict  in  a  civil 
action  by  ten  or  more  jurors.  We  think  the  showing 
made  was  insufficient  to  authorize  the  setting  aside  of 
the  verdict.  The  case  differs  from  that  of  Gordon  v. 
Trevarthan,  13  Mont.  387  (34  Pac.  185,  40  Am.  St.  Rep. 
452),  wherein  it  appeared  that  an  agreement  was 
entered  into  by  the  jury  to  arrive  at  the  result  by  a 
quotient  verdict,  and  it  appeared  that  at  least  one  juror 
.was  induced  to  assent  to  the  verdict  because  of  the 
agreement  so  reached.  And  so  too  in  Pawnee  Ditch  & 
Imp.  Co.  V.  Adams,  1  Colo.  App.  250  (28  Pac.  662),  the 
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verdict  was  obtained  by  averaging  the  estimates  of  the 
individual  jurors  under  an  agreement  to  be  bound  by  the 
result.  In  the  present  ease  it  appears  that  a  requisite 
number  of  jurors  had  concluded  that  the  plaintiff  was 
entitled  to  a  verdict  and  the  marking  was  for  the  pur- 
pose of  getting  the  average  sense  of  the  jury  as  to  the 
amount  of  the  recovery  as  a  basis  of  discussion  or  fur- 
ther consideration,  but  there  was  no  agreement  or 
understanding  that  the  average  so  obtained  should  be 
the  sum  of  their  verdict.  In  other  words,  the  jurors 
and  each  of  them  were  free  to  act  on  the  result  of  the 
general  average  unrestricted  and  unembarrassed  by 
any  previous  arrangement  or  agreement  to  be  bound 
by  the  general  average;  and  we  agree  with  counsel  for 
the  appellant  that  there  is  no  impropriety  in  a  jury's 
resorting  to  this  method  for  the  sole  purpose  of  arriv- 
ing at  an  agreement,  when  the  minds  of  the  jurors  are 
free  to  deliberate  and  act  upon  the  result.  And  this 
view  we  think  is  sustained  by  the  authorities.  Grrih- 
nell  V.  Phillips f  1  Mass.  530;  Dorr  v.  Fenn^,  12  Pick. 
521;  Dana  v.  Tucker,  4  Johns.  487;  Hayne,  New  Trial 
and  Appeal,  §71;  Hilliard,  New  Trials  (2d  ed.),  p. 
161,  §13. 

The  cause  will  be  remanded  and  the  lower  court  is 
directed  to  vacate  its  order  awarding  a  new  trial  and 
to  enter  judgment  upon  the  verdict  in  accordance  with 
this  opinion. 

HoYT,  C.  J.,  and  Dunbar,  Scott  and  Anders,  JJ., 
concur. 
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[  No.  2256.    Decided  November  6, 1896.] 

The  State   of  Washington,  Respondent^  v.  Frank 
HoLEDGER,  Appellant. 

OBSCENE  LITERATURE  —  INDICTMENT  —  SCIENTER  —  JUROR  —  QUALIFICA- 
TIONS —  BIAS  —  MISCONDUCT  OF  JUDGE  —  INDORSEMENT  OF  WITNESSES' 
NAMES. 

An  indictment,  charing  defendant  with  knowingly,  unlawfully, 
maliciously,  scandalously  and  feloniously  composing,  editing,  print-  l5~~^ 
ing,  selling,  distributing  and  offering  for  sale,  etc.,  a  certain  lewd,  ^  ^' 
scandalous,  obscene  and  indecent  newspaper,  sufficiently  charges 
the  commission  of  the  offense  defined  by  $205,  Penal  Code,  al- 
though there  is  no  allegation  of  knowledge  on  the  part  of  defendant 
as  to  the  character  of  the  publication,  since  such  knowledge  must 
necessarily  be  presumed  from  the  fact  of  his  editing  and  composing 
the  publication. 

An  indictment  for  publishing,  editing  and  selling  obscene  and 
indecent  literature,  which  charges  defendant  with  editing,  printing, 
selling,  distributing  and  offering  for  sale  and  distribution  a  certain 
lewd,  scandalous,  obscene  and  indecent  newspaper,  is  not  objection- 
able on  the  ground  that  it  charges  the  commission  of  more  than  one 
crime,  since  all  are  but  one  offence,  laid  as  committed  in  dififerent 
ways. 

Laws  1895,  p.  139,  providing  that  county  commissioners  shall 
select  as  jurors  such  only  as  are  householders  is  not  in  violation  of 
art  1,  4 21,  of  the  constitution,  which  provides  that  the  right  of 
trial  by  jury  shall  remain  inviolate. 

In  the  examination  of  a  juror  upon  bis  voir  dire  it  is  improper  to 
ask  him  whether  he  would  attach  more  importance  or  credibility  to 
the  testimony  of  a  minister  than  to  that  of  any  one  else. 

The  fact  that  the  court  asked  counsel  for  defendant,  in  the 
presence  of  the  jury,  whether  they  had  any  objection  to  the  sepa- 
ration of  the  jury  before  verdict,  is  not  ground  of  reversal,  in  the 
absence  of  any  proof  that  defendant  was  prejudiced  thereby. 

The  indorsement  of  the  name  of  an  additional  witness  upon  the 
information  after  the  beginning  of  the  trial,  only  entitles  the  de- 
fense to  a  continuance,  and  is  not  ground  of  error  when  a  continu- 
ance for  that  reason  is  not  applied  for. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Norman  Buck,  Judge.     Affirmed. 
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Fenton  &  Saunders,  and  James  L.  Grottyy  for  appel- 
lant. 

J.  W.  Feighan,  Prosecuting  Attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  appellant  was  indicted  for  the 
crime  of  publishing,  editing  and  selling  obscene  and 
indecent  literature  in  Spokane  county,  Washington. 
The  essential  part  of  the  information  was  as  follows  : 

"  Frank  Holedger  is  hereby  charged  with  the  crime 
of  publishing,  editing  and  selling  obscene  and  in- 
decent literature,  committed  as  follows,  to-wit :  That 
on  the  12th  day  of  January,  A.  D.  1895,  at  the  county 
of  Spokane  and  state  of  Washington,  Frank  Holedger 
then  and  there  being,  did  then  and  there  knowingly, 
unlawfully,  maliciously,  scandalously  and  feloniously 
compose,  edit,  print,  sell,  distribute  and  offer  for  sale 
and  distribution  a  certain  lewd,  scandalous,  obscene 
and  indecent  newspaper  of  the  date  of  January  12th, 
1895,  commonly  known  as  the  Spokane  Sunday  Sun. 
Contrary  to  the  statute,"  etc. 

To  this  information  a  demurrer  was  interposed  on 
the  following  grounds:  (1)  That  the  said  information 
does  not  substantially  conform  to  the  requirements  of 
the  Code  of  Washington;  (2)  that  the  facts  charged 
in  the  information  do  not  constitute  a  crime. 

The  appellant  relies  upon  the  statute  which  provides 
that  the  indictment  or  information  must  be  direct 
and  certain  as  it  regards,  (1)  the  party  charged;  (2) 
the  crime  charged;  (3)  the  particular  circumstan<?es 
of  the  crime  charged  when  they  are  necessary  to  a 
complete  crime,  as  specified  in  §  1236,  Code  Proc, 
and  §  1238,  idem,  which  provides  that  "  the  indict- 
ment or  information  must  charge  but  one  crime  and 
in  one  form  only,  except  that  where  the  crime  may 
be  committed  by  the  use  of  different  means,  the  in- 
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dictment  or  information  may  allege  the  means  in  the 
alternative."  It  is  urged  by  the  appellant  that  the 
facts  charged  in  this  information  do  not  constitute 
a  crime,  that  the  words,  "knowingly,  unlawfully, 
maliciously,  scandalously  and  feloniously,"  as  used  in 
the  information,  qualify  the  acts  "  compose,  edit, 
print,*  sell,  distribute  and  offer  for  sale  and  distribu- 
tion;" that  the  information  should  allege  that  the  de- 
fendant not  only  knowingly,  unlawfully,  scandalously 
and  feloniously  composed,  edited,  printed,  etc.,  a  cer- 
tain lewd,  scandalous,  obscene  and  indecent  news- 
paper, but  that  he  should  have  done  some  one  of  these 
acts  with  the  knowledge  that  the  said  paper  was 
scandalous,  obscene  and  indecent;  that  the  scienter  or 
guilty  knowledge  is  one  of  the  principal  ingredients 
of  this  offence. 

The  statute  upon  which  this  information  is  based  is 
§  205  of  the  Penal  Code,  and  is  to  the  effect  that,  — 

"  If  any  person  shall  import,  print,  publish,  sell, 
lend,  give  away,  distribute  or  show,  or  have  in  his 
possession,  with  intent  to  sell  or  give  away  or  to  show 
or  advertise  or  otherwise  offer  for  loan,  gift,  sale  or 
distribution,  any  obscene  or  indecent  book,  magazine, 
pamphlet,  newspaper,  story-paper,  writing-paper,  pict- 
ure, engraving,  drawing  or  photograph,  or  if  any  per^ 
son  shall  design,  copy,  draw,  photograph,  print,  utter, 
publish  or  otherwise  prepare  any  of  the  articles  men- 
tioned in  this  section,  or  shall  write  or  print  or  cause 
to  be  written  or  printed,  ...  he  shall  be  pun- 
ished," etc. 

The  appellant  has  cited  a  number  of  cases  in  sup- 
port of  this  contention,  but  we  do  not  think  from  an 
investigation  of  them  that  they  are  in  point  so  far  as 
this  particular  kind  of  a  crime  is  concerned.  For  in- 
stance, in  the  case  of  Commonwealth  v.  Boynton,  12 
Cush.    499,  where   an  indictment  charged   that  the 
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defendant  "did  knowingly  sell  unto  one  Jeremiah 
Barker,  a  certain  piece  of  diseased,  corrupted  and 
unwholesome  provision,  to-wit,  one  hind  leg  of  veal, 
the  said  Boynton  not  then  and  there  making  known 
fully  to  said  Barker  that  the  same  was  diseased,  cor- 
rupted and  unwholesome,"  etc.,  the  indictment  was 
held  bad,  and  the  court  rightfully  held  that  the  guilty 
knowledge  or  evil  intent  of  a  party  in  selling  meat 
was  the  foundation  of  the  indictment,  and  it  might 
very  well  happen  that  a  person  engaged  in  the 
business  of  selling  meat  would  knowingly  sell  it,  and 
of  course  he  would  knowingly  sell  it  if  he  sold  it  at 
all,  without  knowing  that  it  was  diseased  meat;  and  in 
a  case  of  that  kind,  as  a  matter  of  course  the  alle- 
gation of  the  knowledge  that  the  meat  was  diseased 
would  be  necessary. 

But  this  is  not  a  kindred  proposition,  for  here  the 
appellant  is  charged  with  knowingly,  unlawfully,  ma- 
liciously, scandalously  and  feloniously,  composing, 
editing,  printing,  selling,  distributing  and  offering  for 
sale,  etc.,  a  certain  lewd,  scandalous,  obscene  and  in- 
decent newspaper.  If  one  can  edit  and  compose  a 
publication  without  knowledge  of  its  obscene  character 
being  conclusively  presumed,  then  it  would  be  idle  to 
allege  knowledge  of  its  obscene  character,  because 
there  would  be  no  way  of  proving  that  he  did  have 
such  knowledge.  Such  knowledge  must  be  conclusively 
presumed  from  the  fact  of  his  editing  and  composing 
the  publication,  and  we  have  no  doubt  that  a  person 
of  reasonable  understanding  could  readily  determine 
what  he  was  charged  with  by  the  knowledge  conveyed 
in  this  information. 

The  other  contention,  that  more  than  one  crime  is 
charged  in  the  indictment,  we  think  is  clearly  without 
foundation.     In  the  case  of  State  v.  CarVy  6  Ore.  133, 
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under  a  statute  substantially  like  ours,  it  was  held  that 
the  indictment  was  sufficient.  That  case  was  decided 
on  the  law  as  pronounced  in  1  Bishop's  Criminal  Pro- 
cedure, (3d  ed.),  §586,  which  is  as  follows: 

"  If  a  statute  makes  it  a  crime  to  do  this,  or  that,  or 
that,  mentioning  several  things  disjunctively,  all  may 
indeed,  in  general,  be  charged  in  a  single  count;  but 
it  must  use  the  conjunctive  "  and  "  where  "  or  "  occurs 
in  the  statute,  else  it  will  be  defective  as  being  uncer- 
tain. All  are  but  one  offence,  laid  as  committed  in 
different  ways.  And  proof  of  it  in  any  one  of  the 
ways  will  sustain  the  allegation.  On  the  other  hand, 
the  indictment  may  equally  well  charge  what  comes 
within  a  single  clause  of  the  statute,  and  still  it  em- 
braces the  complete  proportions  of  an  offence." 

This  doctrine,  we  think,  has  been  followed  by  the 
courts  generally.  We  think  the  information  was  in 
all  particulars  good. 

The  second  assignment  of  error  is  in  relation  to 
appellant's  challenge  and  objection  to  the  panel  of 
jurors  summoned  and  empaneled  in  the  cause,  based 
on  the  idea  that  the  statute  in  relation  to  the  qualifi- 
cations of  jurors,  viz.,  page  139  of  the  Laws  of  1895, 
which  provides  that  the  county  commissioners- shall  se- 
lect from  the  persons  qualified  to  act  as  jurors  the 
names  of  householders,  is  in  conflict  with  §  21  of  Art. 
1  of  the  constitution  of  the  state  of  Washington. 
This  has  been  decided  adversely  to  the  appellant's  con- 
tention by  this  court  in  a  recent  case,  to-wit,  Bedford 
V.  Spokane  Street  By,  Co.,  ante,  p.  419. 

Assignment  three  falls  under  the  same  ruling. 

The  fourth  assignment  is  that  the  court  erred  in 
overruling  the  challenge  of  appellant  to  juror  Calvert. 

We  are  satisfied  from  the  testimony  that  the  juror 
Calvert  was  a  householder  and  a  proper  juror. 

The  fifth  assignment  of  error  is  that  the  court  erred 
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in  sustaining  the  objection  of  the  state  to  the  ques- 
tions propounded  to  juror  Calvert.  The  questions 
were:  "  Would  you  attach  more  importance  or  credi- 
bility  to  the  word  of  a  preacher  outside  of  court  than 
any  other  gentleman?"  and  second,  "Would  you  at- 
tach more  credence  to  the  testimony  of  Dr.  McInturflF, 
a  minister  of  the  gospel,  than  that  of  any  one  else?" 
These  questions  are  so  apparently  improper  and  irrele- 
vant that  we  do  not  feel  called  upon  to  enter  into  a 
discussion  of  them. 

Assignments  six,  seven  and  eight  are  of  the  same 
character. 

The  appellant  complains  in  his  ninth  assignment 
that  the  court  erred  in  asking  counsel  for  appellant, 
in  the  presence  and  hearing  of  the  jury  if  they  had 
any  objection  to  the  separation  of  the  jury.  In  the 
absence  of  any  proof  to  the  effect  that  the  appellant 
was  prejudiced  in  any  way  by  the  action  of  the  court, 
we  do  not  feel  like  reversing  a  case  on  this  ground 
alone;  but  we  desire  to  take  occasion  to  say  that  con- 
sidering the  difficulty  of  making  such  a  showing  of 
injury  by  the  party  who  claims  to  be  aggrieved,  we 
think  it  is  a  practice  which  should  not  be  indulged  in 
by  trial  courts,  because,  as  appellant  complains,  if 
they  did  entertain  any  objection  to  the  separation  of 
the  jury  they  were  called  upon  to  so  state  in  the 
presence  of  the  jury,  and  would  thereby  run  the  risk 
of  incurring  the  displeasure  of  some  juror.  The 
court  could  very  easily  call  counsel  to  him  and 
ascertain  privatel}^  and  without  the  knowledge  of  the 
jury  whether  there  were  any  objections  to  their 
separation. 

The  next  assignment,  viz.,  that  the  jury  was  not 
drawn  in  the  manner  and  by  the  officers  provided  by 
law,  we  think  cannot  be  sustained.     Under  the  pro- 
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viso  to  gS,  ch.  78,  p.  139,  of  the  Session  Laws  of  1895^ 
we  think  the  jury  was  properly  drawn. 

We  are  also  satisfied  from  the  record  that  th«  juror 
Claven  was  the  person  intended  to  be  drawn  under 
the  name  of  Klawon. 

The  eleventh  assignment  is  that  the  court  erred  in 
permitting  the  state,  over  the  objection  of  the  appel- 
lant, after  the  jury  in  the  cause  had  been  accepted 
and  sworn  to  try  the  cause,  to  endorse  the  name  of 
Alfcert  J.  Brill  as  a  witness  for  the  state  upon  the  in- 
formation. It  has  been  frequently  held  by  this  court 
that  such  act  on  the  part  of  the  prosecuting  attor- 
ney would  only  entitle  the  defense  to  a  continuance. 
It  not  appearing  from  the  record  that  a  continuance 
^  was  asked  for  in  this  cause,  for  the  reason  alleged,  the 
objection  will  not  be  sustained. 

The  twelfth  assignment  is  based  on  the  insufficiency 
of  the  information  and  has  already  been  discussed. 

The  allegations  of  error  in  regard  to  the  overruling 
of  the  objection  of  appellant  to  certain  testimony  we 
think,  without  specially  reviewing  the  questions,  are 
without  merit.  The  questions  were  all  pertinent  and 
admissible  under  the  indictment. 

The  twenty-second  assignment,  that  the  court  erred 
in  overruling  appellant's  motion  made  at  the  close 
of  the  state's  testimony,  for  a  peremptory  instruction 
to  the  jury  to  find  a  verdict  for  the  appellant  of  not 
guilty,  on  the  ground  that  there  was  no  evidence  to 
sustain  any  of  the  allegations  in  the  information,  and 
that  the  evidence  was  wholly  insufficient  in  the  law 
and  in  fact  to  sustain  the  charge  against  the  defend- 
ant, cannot  be  sustained.  From  a  review  of  the  testi- 
mony in  this  case  we  think  the  evidence  was  amply 
sufficient  to  sustain  the  verdict. 

Many   instructions   of  the*  court  are  assigned   as 
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error,  and  error  is  assigned  for  the  reason  that  cer- 
tain instructions  asked  for  by  the  appellant  were  not 
given  by  the  court.  Many  of  the  objections  to  the 
instructions  are  exceedingly  strained  and  some  of 
them  seem  to  us  to  be  entirely  captious.  On  the 
whole  we  are  satisfied  that  the  law  was  correctly 
given  by  the  court,  and  that  the  requests  for  instruc- 
'  tions  which  were  refused  had  either  in  substance  been 
given  by  the  court  or  did  not  embrace  the  law  govern- 
ing the  case. 

We  do  not  think  that  the  affidavit  made  by  witness 
Mecham  is  sufficient,  conceding  his  right  to  make  the 
affidavit  at  all,  to  work  a  reversal  of  the  case. 

The  judgment  will  be  affirmed. 

HoYT,  C.  J.,  and  Scott,  Anders  and  Gordon,  J  J., , 
concur. 


[No.  2039.    Decided  November  9,  1896.) 

T.  H.  Casey,  Respondent,  v.  Northern  Pacific  Rail- 
road Company  et  aL,  Defendants,  Thomas  F.  Oakes 
et  al.,  Receivers,  Appellants. 

BECEIVEB8  —  LIABILITIEB  FOB    BBBACH    OF    CONTBACT8    PBIOB    TO    AP- 
POINTMENT. 

The  receivers  of  a  railroad  company  are  not  liable  for  breach  of  a 
contract  to  carry  a  passenger  entered  into  by  the  company  prior  to 
their  appointment. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  W.  J.  C.  Wakefield,  Judge  pro  tern.     Reversed. 

John  R.  McBride  (Ashton  &  Chapman,  of  counsel), 
for  appellants. 
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Mummer  &  Thayer^  and  Winattm  &  Winston,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J.  —  It  appeared  from  the  complaint  filed 
in  this  action  that  the  plaintiff  was  the  holder  of  a 
ticket  issued  by  the  Northern  Pacific  Railroad  Com- 
pany; that  the  defendants  Oakes,  Paine  and  Rouse 
were  the  duly  appointed  receivers  of  such  company; 
that  the  other  defendant,  A.  H.  Simmons,  was  an 
employee  of  the  receivers  at  and  around  the  depot  of 
the  railroad  company  in  the  city  of  Spokane;  that 
the  plaintiff  sought,  by  virtue  of  this  ticket,  to  pass  to 
the  cars  of  the  company,  to  be  transported  as  agreed 
therein;  that  the  defendant  Simmons  refused  to  allow 
him  to  do  so,  and  abused  and  assaulted  him  in  the 
depot  building  of  said  company;  that  by  reason  of  this 
action  of  said  Simmons  he  had  been  deprived  of  his 
rights  under  the  contract  for  transportation  contained 
in  the  ticket,  and  had  been  greatly  injured  in  his 
person  and  feelings,  to  his  damage  in  the  sum  of 
♦1,900. 

After  the  evidence  was  all  in,  a  motion  to  dismiss 
was  made  by  each  of  the  defendants.  This  motion 
was  granted  as  to  the  railroad  company  and  Sim- 
mons, but  denied  as  to  the  receivers  of  the  railroad 
company,  against  whom  a  verdict  was  rendered  by  the 
jury.  The  court  could  only  have  rightfully  dismissed 
the  action  as  to  the  railroad  company  and  Simmons, 
and  refused  to  dismiss  it  as  to  the  receivers  if,  in  its 
opinion,  the  action  was  upon  the  contract  contained 
in  the  ticket.  Its  action  would  not  have  been  justified 
if,  in  its  opinion,  the  action  was  one  of  tort.  If  any 
of  the  defendants  were  guilty  of  a  tort  the  defendant 
Simmons,  who  did  all  that  was  done,  would  certainly 
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have  been  guilty.  But  the  court  took  the  case  from 
the  jury  as  to  him.  Hence  it  must  have  found,  either 
that  the  action  was  not  one  of  tort,  or  that  there 
had  been  no  evidence  introduced  to  show  that  a  tort 
had  been  committed.  In  either  case  the  receivers 
would  have  been  entitled  to  a  dismissal  if  the  defend- 
ant Simmons  was.  It  must  follow  that  the  case  was 
submitted  to  the  jury  by  reason  of  the  court's  being 
of  the  opinion  that  the  receivers  were  liable  by  reason 
of  their  failure  to  carry  out  the  contract  entered  into 
by  the  company  before  their  appointment.  But  that 
they  were  not  so  liable  was  directly  ruled  by  this 
court  in  the  case  of  Scott  v.  Rainier  Power  &  Ry.  Co., 
13  Wash.  108  (42  Pac.531).  Hence,  under  the  theory 
adopted  by  the  court  in  the  trial  of  the  cause,  it  should 
not  have  been  submitted  to  the  jury,  but  should  have 
been  dismissed  as  to  the  receivers  as  it  was  as  to  the 
other  defendants. 

The  judgment  will  be  reversed,  but  by  reason  of  the 
fact  that  something  has  been  said  in  appellant's  brief 
as  to  the  dismissal  as  to  Simmons  having  been  by 
consent,  though  what  is  there  said  is  not  borne  out 
by  the  record,  the  cause  will  be  remanded  for  a  new 
trial. 

Anders  and  Scott,  JJ.,  concur. 
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[No  2149.    Decided  November  0,  1806.] 

The  State  op  Washington,   Respondent,  v.   Henry 
Elswood,  Appellant. 

INFORMATION  —  DUPLICITY  —  8PKCI.\L  COUNSEL  IN  CRIMINAL  PR08KCU- 
TION  —  DISCRETION  OP  COURT  —  LEADING  QUESTIONS  —  SUFFICIENCY 
OF  EVIDENCE. 

An  information  against  defendant  for  the  crime  of  rape  com- 
mitted upon  a  female  child  under  the  age  of  twelve  years,  suffi- 
ciently charges  one  crime,  and  not  two,  when  it  alleges  that 
defendant  "feloniously  did  make  an  assault,  and  her  the  said 
[child]  then  and  there  feloniously  did  ravish,  carnally  know  and 
abuse,"  etc.,  since  the  words  charging  assault  must  be  construed 
as  charging  same  only  as  included  in  the  crime  of  rape. 

It  is  within  the  discretion  of  the  court  to  allow  special  counsel  to 
aid  the  prosecuting  attorney  in  the  prosecution  of  a  case,  and  such 
discretion  will  only  be  interfered  with  upon  a  showing  of  an  abuse 
thereof. 

When  there  is  evidence  tending  to  show  every  fact  necessary  to 
establish  the  guilt  of  defendant,  the  court  is  not  warranted  in  tak- 
ing the  case  from  the  jury. 

The  action  of  the  court  in  allowing  leading  questions  is  a  matter 
so  largely  within  its  discretion  as  to  call  for  the  interference  of  the 
appellate  court  only  in  extreme  cases. 

The  supreme  court  will  not  set  aside  a  verdict  in  a  criminal  case, 
when  there  is  testimony  tending  to  show  every  necessary  fact,  and 
when  the  court  which  tried  the  cause  has  refused  to  interfere  with 
the  verdict. 

Appeal  from  Superior  Court,  Stevens  County. — 
Hon.  Jesse  Arthur,  Judge.     Affirmed. 

S.  G.  Allen,  and  John  B.  Slater,  for  appellant. 
C.  A.  Mantz,  Prosecuting  Attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. —  Defendant  was  convicted  of  the  crime 
of  rape  and  from  the  judgment  and  sentence  imposed 
has  prosecuted  this  appeal. 
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His  first  attack  is  upon  the  information,  of  which 
the  substantial  part  was  in  the  following  language: 

**  Comes  now  C.  A.  Mantz,  county  and  prosecuting 
attorney  for  Stevens  county,  state  of  Washington,  and 
by  this  his  information  charges  the  defendant  Henry 
Elswood  of  the  crime  of  rape  committed  as  follows, 
to-wit:  The  said  Henry  Elswood  in  Stevens  county, 
state  of  Washington,  on  to-wit  the  26th  day  of  July, 
1895,  and  before  the  filing  of  this  information,  in  and 
upon  one  Ressie  Lutjens,  a  female  child,  under  the 
age  of  twelve  years,  to-wit  of  the  age  of  ten  years, 
feloniously  did  make  an  assault,  and  her  the  said 
Ressie  Lutjens  then  and  there  feloniously  did  ravish, 
carnally  know  and  abuse,  contrary  to  the  statute  in 
such  case  made  and  provided." 

It  is  claimed  that  this  indictment  was  bad,  for  the 
reason  that  it  charged  two  distinct  crimes;  first,  that 
of  assault,  and  second,  that  of  rape.  The  ground 
upon  which  this  claim  is  made  is  that  the  section 
(Penal  Code,  §  28)  upon  which  the  information  was 
founded  has  provided  for  two  distinct  crimes,  one  for 
rape  upon  an  adult  and  another  for  one  upon  a  child. 
We  do  not  thus  understand  this  section.  We  think  it 
has  provided  for  but  one  crime,  that  of  rape;  that  it 
has  provided  the  acts  necessary  to  constitute  the 
crime  in  the  case  of  an  adult,  and  also  those  which 
w^ould  constitute  the  crime  in  the  case  of  a  child. 
But  in  either  case  the  offense  therein  defined  is  that 
of  rape.  This  being  so,  and  ii  being  clear  from  the 
language  of  the  information  that  it  was  the  intent  to 
charge  a  felonious  assault,  the  fact  that  words  were 
used  which  might  have  charged  an  assault  independ- 
ent of  the  charge  of  rape,  does  not  show  an  intent  to 
charge  the  crim.e  of  assault,  excepting  as  the  same  is 
included  in  the  crime  of  rape.  The  information 
fairly  informed   the   defendant   of  the   offense  with 
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which  he  was  sought  to  be  charged  and  under  our 
statute  was  su£Scient. 

The  second  error  is  founded  upon  the  action  of  the 
court  in  allowing  special  counsel  to  appear  to  aid  the 
prosecuting  attorney  in  the  trial  of  the  cause;  but  in 
our  opinion  the  action  of  the  court  in  this  matter  was 
within  its  discretion  and  no  abuse  thereof  being 
shown  by  the  record  such  discretion  will  not  be  in- 
terfered with  here. 

A  portion  of  the  third  ground  upon  which  reversal 
is  sought  attacks  the  information,  as  to  which  it  is 
not  necessary  that  anything  further  should  be  said. 

The  other  ground  alleged  under  this  point  is  that 
the  evidence  was  such  that  the  court  should  have 
taken  the  case  from  the  jury  and  discharged  the  de- 
fendant. But  since  there  was  testimony  tending  to 
show  every  fact  necessary  to  establish  the  guilt  of  de- 
fendant, we  think  the  action  of  the  court  in  refusing 
to  take  the  case  from  the  jury  was  what  it  should  have 
been. 

The  fourth  assignment  of  error  is  founded  upon  the 
action  of  the  court  in  admitting  and  refusing  to  admit 
evidence  offered  upon  the  trial,  and  raises  the  question 
as  to  the  sufficiency  of  the  evidence  to  support  the 
verdict. 

The  action  of  the  court  upon  the  trial,  in  allowing 
leading  questions,  is  strongly  urged  as  having  been 
prejudicial  error,  but  this  is  a  matter  so  largely  in  the 
discretion  of  the  lower  court  that,  except  in  an  ex- 
treme case,  its  action  will  not  be  interfered  with^  and 
that  extreme  case  is  not  made  to  appear  from  this 
record. 

As  to  the  admission  of  testimony  objected  to  and 
the  refusal  to  admit  testimony  offered,  it  is  sufficient 
to  say  that  we  have  carefully  examined  the  statement 
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of  facts  and  fail  to  lind  in  the  rulings  therein  disclosed 
any  ground  for  reversal. 

Upon  the  question  of  the  insufficiency  of  the  evi- 
dence to  support  the  verdict,  there  was,  as  we  have 
already  seen,  testimony  tending  to  show  every  neces- 
sary fact;  and  this  being  so,  and  the  jury  having  acted 
thereon  and  rendered  a  verdict,  and  the  court  which 
tried  the  cause  and  heard  the  testimony  given  having 
refused  to  interfere  with  such  verdict,  the  insufficiency 
of  the  testimony  is  not  so  apparent  from  the  record  as 
to  warrant  us  in  setting  aside  the  verdict. 

The  judgment  and  sentence  will  be  affirmed. 

Scott,  Anders,  Dunbar  and  Gordon,  JJ.,  concur. 


I  No.  2193.    Decided  November  9, 1896.] 

1 16  4561         ^'  ^'  Hart  Lumber  Company,  Appellant,  v.  Wyatt  J. 
J}5  eg  RucKER,  Respondent 

•  IS    227 
U20    384 
j^  '  SALE   OF    SCHOOL    LANDS  —  IMPROVEMENTS   BY    LESSEE  —  APPRAISAL  — 

I  88    868  RECOVERY  OP  VALUE  —  EVIDENCE. 

The  fact  that  improvemeDts  on  school  lands  were  placed  thereon 
by  plaintiff's  assignor,  in  pursuance  of  an  agreement  between  him 
and  other  persons  as  to  their  ownership,  is  not  sufficient  to  defeat 
plaintiff's  prima /adie  right  to  recover  the  value  thereof  in  an  action 
against  the  purchaser  of  such  lands  from  the  state,  when  such  fact 
does  not  appear  of  record. 

Where  possession  of  school  lands  has  been  taken  under  a  lease 
from  the  county  commissioners,  and  improvements  made  thereon, 
a  subsequent  purchaser  of  such  lands  cannot  escape  liability  for  the 
value  of  such  improvements  by  reason  of  any  irregularity  in  the 
making  of  the  lease. 

A  purchaser  of  school  lands  is  estopped  to  claim  that  no  appraise- 
ment of  the  value  of  the  improvements  put  thereon  by  a  lessee  has 
been  made  by  the  board  of  county  commissioners  sufficient  for  the 
purposes  of  a  prima  facie  right  of  recovery,  when  a  letter  from  him- 
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self  to  the  board  of  state  land  comnjissioners,  which  was  introduced 
in  evidence,  expressly  calls  attention  to  the  appraisement,  while 
representing  that  it  was  too  high. 

The  liability  of  defendant  for  improvements  on  school  lands,  as 
the  purchaser  thereof,  sufficiently  appears  from  evidence  showing 
that  while  the  particular  lot  in  question  was  struck  off  to  another, 
it  was  with  the  understanding  that  defendant  was  to  become  the 
purchaser,  and  such  understanding  was  carried  out  by  the  entry  of 
defendant's  name  as  purchaser,  by  the  payment  by  him  of  the  ten 
per  cent,  of  the  purchase  price  necessary  to  consummate  the  sale, 
and  by  the  fact  that,  in  a  letter  to  the  land  commissioners  seeking 
relief  on  account  of  the  excessive  appraisal  of  the  improvements, 
no  claim  was  made  by  him  that  he  was  not  the  purchaser  at  such 
sale. 

The  fact  that  the  appraisement  of  the  value  of  improvements  on 
school  lands  was  made  at  the  time  of  the  sale  thereof,  and  not  at 
the  time  the  lands  were  appraised,  will  not  invalidate  the  appraise- 
ment    (Holm  V.  Prater,  7  Wash.  207,  distinguished.) 

The  purchaser  of  school  lands  who  bids  therefor  with  the  expecta- 
tion that  he  must  pay  the  owner  of  improvements  thereon  for  their 
appraised  value,  cannot  defeat  the  recovery  of  such  owner  on  the 
ground  that  a  portion  of  the  improvements  are  not  on  the  land  pur- 
chased but  are  on  the  tide  land  in  front  thereof. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  John  C.  Denney,  Judge.     Reversed. 

C  W.  Seymour,  Stiles  &  Stevens,  Coleman  &  Hart, 
and  Sapp  &  Lysons,  for  appellant. 

Bell  &  Austin,  and  Crowley,  Sullivan  &  Grosscup,  for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. — This  action  was  brought  to  recover  of 
the  purchaser  of  school  lands  the  appraised  value  of 
the  improvements  upon  the  land  purchased.  After 
the  evidence  on  the  part  of  the  plaintiff  was  all  in,  the 
court,  upon  motion  of  defendant,  granted  a  non-suit, 
and  the  question   presented  on  this  appeal  is  as  to 
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whether  or  not  the  evidence  made  out  a  prima  facie 
case  against  the  defendant. 

The  respondent  sets  out  in  his  brief  five  propo- 
sitions as  to  which  it  was  necessary  that  the  plaintiff 
should  introduce  evidence,  and  concedes  that,  if  evi- 
dence sufficient  to  prima  facie  establish  each  of  these 
five  propositions  was  introduced  by  the  plaintiff,  the 
motion  for  a  non-suit  was  wrongfully  granted.  These 
five  propositions  are  stated  in  said  brief  as  follows  : 

"First. — John  F.  Hart  made  upon  lot  number  11, 
section  16,  township  29,  N.  R.  5  E.,  W.  M.,  certain 
large  and  valuable  permanent  improvements,  consist- 
ing of  a  saw  mill,  and  improvements  pertaining 
thereto,  and  dyking  and  slashing. 

"Second. — These  improvements  were  made  by  said 
Hart  after  obtaining  from  the  state  a  valid  lease  of 
said  lot  from  the  authorized,  agents  of  the  state. 

"Third. — These  improvements  were  subject  to  ap- 
praisement, and  were  appraised  according  to  law  by 
the  authorized  agents  of  the  state. 

"Fourth.— The  defendant,  Wyatt  J.  Rucker,  be- 
came a  purchaser  of  said  lot. 

"Fifth. — The  plaintiff,  Hart  Lumber  Company,  be- 
came,  before  the  commencement  of  this  action,  the 
owner  of  full  and  complete  right  and  title  to  the  claim 
made  against  the  defendant,  Wyatt  J.  Rucker,  for  the 
appraised  value  of  said  improvements." 

As  to  the  first  proposition  there  was  abundant  tes- 
timony to  show  that  certain  improvements  had  been 
made  upon  the  land  in  question;  that  the  same  had 
been  made  by  one  John  F.  Hart,  and  that  his  interests 
therein  had  been  assigned  to  the  plaintiff.  This  tes- 
timony, prima  facie  at  least,  established  the  first  prop- 
osition, and  this  prima  fa^ie  showing  was  not  over- 
come by  reason  of  the  fact  that  these  improvements 
were  made  by  Hart  in  pursuance  of  an  agreement 
between  himself  and  other  persons  as  to  their  owner- 
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ship.  Notwithstanding  tlie  existence  of  this  agree- 
.  ment,  the  improvements  having  been  put  upon  the 
land  by  Hart  and  he  having  assigned  his  claim  there- 
for to  the  plaintiff,  was  sufficient,  at  least  prima  facie, 
to  establish  the  right  of  plaintiff  to  recover  the  value 
of  the  improvements. 

The  second  proposition  was  clearly  established,  if 
the  board  of  county  commissioners  had  authority  to 
make  the  lease  introduced  in  evidence,  and  whether 
or  not  they  had  such  authority  could  not  concern  the 
defendant  It  purported  to  give  the  right  to  the 
lessee  named  therein  to  take  possession  of  the  land  in 
question,  and  thereunder  possession  was  taken  and 
improvements  made,  and  a  stranger  to  the  transaction, 
who  would  otherwise  be  liable  for  the  value  of  the  im  • 
provements,  could  not  escape  such  liability  by  reason 
of  any  irregularity  in  the  making  of  the  lease. 

That  these  improvements  were  appraised,  by  the 
board  of  county  commissioners  before  the  sale,  was 
attempted  to  be  shown  by  the  introduction  of  copies 
of  a  portion  of  the  records  of  Snohomish  county,  and 
by  proof  as  to  what  transpired  at  the  time  of  the  sale. 
These  were,  in  our  opinion,  sufficient  to  prima  facie 
establish  the  fact  of  such  appraisal.  But,  even  if 
they  were  not,  defendant  is  not  in  a  position  to  ques- 
tion the  fact  that  an  appraisement  had  been  made.  A 
letter  from  him  to  the  board  of  state  land  commis- 
sioners was  introduced  in  evidence,  upon  which  he 
asked  such  board  to  act  officially,  and  in  that  letter 
there  was  a  statement  that  the  improvements  on  the 
lot  had  been  appraised  just  before  the  sale  at  the  sum 
of  $48,000.  Havingstated  this  fact  as  a  foundation  for 
a  claim  for  relief  by  the  board,  he  thereafter  was  not 
in  a  condition  to  deny  the  fact  of  such  appraisement 
in  any  matter  growing  out  of  the  alleged  purchase  by 
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him  of  the  lot  in  question.  It  is  true  that  in  such 
letter  he  claimed  that  the  appraisement  was  fraudu- 
lent and  that  the  actual  value  of  the  improvements 
did  not  exceed  the  sum  of  $8,000.  But  if  the  ap- 
praisement was  actually  made,  proof  of  that  fact  would 
be  suflScient  to  make  out  a  prima  facie  ceise  in  favor  of 
the  plaintiff;  and  if  the  fact  that  it  was  fraudulent 
would  constitute  a  defense,  the  fraud  would  have  to 
be  proven. 

As  to  the  fourth  proposition,  it  suflSciently  appeared 
from  the  evidence  that  the  lot  in  question,  with  others, 
was  in  form  struck  off  to  James  J.  Hill,  but  that  at 
the  time  it  was  so  struck  off  it  was  understood  that  de- 
fendant was  to  become  the  purchaser  of  the  lot  in 
question,  and  James  J.  Hill  of  the  other  lands  in- 
cluded in  the  parcel  sold.  This  understanding  was 
carried  out  by  the  defendant's  name  being  entered 
as  purchaser  of  the  lot  in  question,  and  by  the  pay- 
ment by  him  of  the  ten  per  cent,  of  the  purchase  price 
required  to  consummate  the  sale.  Under  these  circum-^ 
stances,  he  is  not  in  a  condition  to  claim  that  he  was 
not  in  fact  the  purchaser  of  the  lot  in  question,  and 
especially  is  this  so  in  view  of  the  fact  that,  in  the  let- 
ter hereinbefore  referred  to,  he,  though  seeking  to 
avoid  the  sale,  did  not  claim  that  he  was  not  in  fact 
the  purchaser  at  such  sale. 

The  fifth  proposition  has  been  substantially  covered 
by  what  was  said  as  to  the  first.  If  others  than  Hart 
were  interested  in  the  improvements,  that  fact  did  not 
appear  of  record,  and  a  conveyance  by  him  to  the 
plaintiff  would  at  least  prima  facie  convey  a  good 
title. 

There  was  then,  in  our  opinion,  testimony  tending 
to  establish  each  of  the  facts  necessary  to  enable  the 
plaintiff  to  recover,  if,  under  the  law,  there  could  have 
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been  any  appraisement  of  the  improvements  upon  the 
land  by  the  commissioners  at  the  time  it  was  made. 
From  what  is  said  in  the  briefs  it  is  probable  that  the 
court  construed  the  case  of  Holm  v.  Prater^  7  Wash. 
207  (34  Pac.  919),  to  negative  the  right  of  the  com- 
missioners to  make  such  appraisement.  What  was 
held  in  that  case  was  that  an  appraisement  of  the 
improvements  having  been  once  made  the  fact  that 
other  improvements  were  placed  thereon  before  the 
sale  would  not  entitle  the  owner  thereof  to  a  second 
appraisement.  But  in  the  case  at  bar  there  was  nothing 
tending  to  show  that  there  had  been  any  appraisement 
of  the  improvements  prior  to  the  one  in  controversy. 
It  is  true  that  there  was  some  testimony  tending 
to  show  that  an  appraisement  of  the  land  had  been 
before  made.  But  if  from  that  fact  an  inference 
would  flow  that  the  improvements  had  also  been  ap- 
praised, such  inference  was  negatived  by  testimony 
showing  that  the  commissioners  understood  that  the 
appraisal  of  the  improvements  must  be  as  of  the  day 
of  the  sale. 

We  have  not  overlooked  the  extended  and  able  dis- 
cussion as  to  the  rights  of  the  parties  growing  out  of 
the  alleged  fact  that  much  of  these  improvements 
were  on  tide  lands  in  front  of  the  lot,  and  not  upon 
the  lot  itself;  but,  under  our  view  of  the  law,  the  de- 
fendant is  not  in  a  position  to  take  advantage  of  that 
fact,  if  fact  it  was.  The  appraisement  having  stated 
that  the  improvements  were  upon  the  lot  in  contro- 
versy, the  defendant  must  be  presumed  to  have  bid 
with  the  expectation  that  he  must  pay  to  the  owner 
thereof  the  amount -of  such  appraisement,  and  while 
we  will  not  now  decide  as  to  the  liability  of  the  pur- 
chaser for  improvements  appraised  as  a  part  of  the 
land  purchased,  if  in  fact  they  are  upon  an  entirely 
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different  lot,  we  do  hold  that  under  the  circumstances 
disclosed  by  the  evidence  in  this  case  the  purchaser 
cannot  take  advantage  of  the  fact  that  some  portion  of 
the  improvements  were  upon  tide  land  in  front  of 
the  upland  purchased  byhim. 

As  to  what  would  be  the  effect  upon  the  rights  of 
the  owner  of  improvements  upon  school  land  to  col* 
lect  their  appraised  value  from  the  purchaser  thereof, 
if  such  improvements  had  been  fraudulently  made  or 
appraised,  we  shall  not  now  decide.  It  is  sufficient  to 
say  that  at  the  time  plaintiff  rested  there  was  no  suffi- 
cient showing  that  the  right  of  plaintiff  to  recover  had 
been  affected  by  any  fraud  in  the  appraisement. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded with  instructions  to  deny  the  motion  for 
non-suit  and  proceed  with  the  trial  of  the  cause  in 
accordance  with  this  opinion. 

Scott,  Anders  and  Gordon,  JJ.,  concur. 


[No.  2228.    Decided  NoYember  9, 1806  J 

W.  B.  Roberts  et  al.,  Appellants,  v.  David  S.  Pres- 
COTT  et  al.,  Respondents. 

WARBANTB    OF    BCHOOL    DI6TBICTS — INDORSEMENT  BY  COUNTY    TESA8- 
UREB  —  LIABILITIES. 

The  provisions  of  Laws  1893,  p.  2S8,  ^  7,  making  it  the  duty  of 
the  county  treasurer  not  to  register  and  indorse  warrants  issued  by 
the  officers  of  school  districts  unless  the  signatures  thereon  corres- 
pond with  the  signatures  of  the  officers  of  the  district  on  file  in  his 
office,  are  intended  for  the  protection,  not  of  the  public  at  large, 
but  of  the  county  and  the  school  districts  therein,  and  no  action 
will  lie  against  a  treasurer  and  his  sureties,  by  the  holder  of  a 
forged  school  district  warrant,  who  claims  to  have  purchased  same 
on  the  strength  of  such  treasurer's  indorsement. 
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Appeal  from  Superior  Court,  Spokane  Couiit5\ — 
Hon.  Norman  Buck,  Judge.     Afl&rmed. 

Cyrus  Happy,  for  appellants: 

A  public  officer  is  liable  upon  his  bond  for  mis- 
feasance,  malfeasance  or  nonfeasance,  in  respect  to 
ministerial  duties  which  the  law  imposes  upon  him. 
Mechem,  Public  Officers,  §§  664,  665;  Adsit  v.  Brady, 
4  Hill,  630  (40  Am.  Dec.  305);  Robinson  v.  Chamber^ 
lain,  34  N.  Y.  389;  Hover  v.  Barkhoof,  44  N.  Y.  113; 
Lusk  V.  Carlin,  4  Scam.  395;  Lammon  v.  Feusier,  111 
U.  S.  17;  Owen  v.  Hill,  67  Mich.  43;  Raynsford  v. 
Phelps,  43  Mich.  342  (38  Am.  Rep.  189);  Amy  v.  Su^ 
pervisors,  11  Wall.  136;  Mace  v.  Oaddis,  3  Wash.  T. 
125;  Fulton  Fire  Ins.  Co,  v.  Baldwin,  37  N.  Y.  648; 
Bennett  v.  Whitney,  94  N.  Y.  303;  Clark  v.  Miller,  54 
N.  Y.  528;  Merritt  v.  McNally,  36  Pac.  44;  Hayes  v. 
Porter,  22  Me.  371;  Nickerson  v.  Thompson,  33  Me. 
433;  Tardos  v.  Bozart,  1  La.  An.  199;  Cooley,  Torts 
(2d  ed.),  p.  458;  Shearman  &  R.,  Negligence,  198. 
Where  a  duty  is  imposed  by  statute  and  no  remedy  is 
prescribed,  a  common  law  right  of  action  arises. 
County  Commissioners  v.  Duckett,  83  Am.  Dec.  557, 
and  notes. 

James  E.  Fenton,  for  respondents  : 

The  duties  imposed  by  Laws  1893,  p.  268,  §  7,  upon 
the  county  treasurer  are  duties  owing  solely  to  the 
public,  and  no  liability  is  incurred  to  the  individual, 
however  much  he  may  be  injured  by  the  non-perform- 
ance or  the  negligent  performance  of  such  duties. 
Oarlinghouse  v.  Ja^^obs,  29  N.  Y.  297;  Butler  v.  Kent,  19 
Johns.  223  (10  Am.  Dec.  219);  Moss  v,  Cummings,  44 
Mich.  359;  Bartlett  ^.  Crozier,  17  Johns.  439  (8  Am. 
Dec.  428);  State  v,  Harris,  89  Ind.  363  (46  Am.  Rep. 
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169);  Mechem,  Public  Officers,  §598;  Cooley,  Torts, 
pp.  379,381,382. 

Respondeuts  also  contend  that  said  orders  are  not 
negotiable.  VanVacter  v.  Flack,  40  Am.  Dec.  100.  A 
school  order  drawn  upon  a  treasurer  of  a  district 
township  by  the  president  and  secretary  thereof,  is 
not  a  negotiable  instrument,  and  the  assignee  thereof 
takes  it  subject  to  all  equities  and  defenses  that  it 
would  have  been  subject  to  in  the  hands  of  the  payee. 
Eastman  v.  District  Township,  40  Iowa,  438;  National 
Bank  v.  Independent  District,  39  Iowa,  490;  Shepherd  v. 
District  Township,  22  Iowa,  595;  Clark  v.  Des Moines, 
19  Iowa,  199;  Allen  v.  McCreary,  14  South.  320;  Capital 
Bank  V.  School  District,  48  N.  W.  363. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  C.  J. — This  action  was  brought  against  the 
treasurer  of  Spokane  county  and  the  sureties  on  his 
bond,  to  recover  damages  alleged  to  have  been  oc- 
casioned by  the  wrongful  act  of  the  treasurer  in  in- 
dorsing  certain  warrants  which  appeared  to  have  been 
issued  by  the  officers  of  certain  school  districts  in  said 
county,  which  it  was  alleged  they  were  induced  to 
purchase  by  reason  of  the  fact  of  such  indorsement  by 
the  treasurer. 

The  ground  upon  which  it  was  claimed  that  the 
action  of  the  treasurer  was  wrongful  was  that  in 
making  the  indorsements  he  acted  in  violation  of  §  7 
of  the  act  of  March  10,  1893  (Laws,  p.  268),  which 
made  it  his  duty  not  to  register  and  indorse  such 
w^arrants  unless  the  signatures  thereon  corresponded 
with  the  signatures  of  the  officers  of  the  district  on 
file  in  his  office;  and  the  first  question  presented  by 
the  record  is  as  to  the  object  for  which  this  section 
was  enacted.     If  such  object  was  solely  for  the  pro- 
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tection  of  the  county  and  the  school  districts  therein, 
the  plaintiffs  could  not  maintain  an  action  for  its 
violation  by  the  county  treasurer.  If  it  was  enacted 
for  the  benefit  of  the  public  and  to  encourage  dealing 
in  the  warrants  of  school  districts,  the  right  of  the 
plaintifiTs  to  maintain  the  action  for  its  violation 
mighty  under  a  certain  line  of  authorities,  be  sus- 
tained. Hence,  it  is  necessary  to  first  determine  as  to 
the  object  of  the  enactment  of  this  section  as  disclosed 
in  its  language. 

Warrants  of  a  school  district,  though  payable  to 
order  or  bearer,  are  not  negotiable  under  the  rules  of 
the  law  merchant.  They  may  be  transferred  from 
one  to  another,  but  such  transfer  has  no  effect  upon 
any  equities  which  may  exist  in  favor  of  the  district 
against  such  warrants.  This  being  so  it  is  not  reason- 
able to  suppose  that  the  legislature  had  in  view  the 
protection  of  those  who  should  buy  such  warrants, 
when  it  enacted  the  section  under  consideration.  It 
is  more  reasonable  to  suppose  that  this  section  was 
passed  for  the  purpose  of  providing  an  orderly  course 
for  the  transaction  of  business  as  between  the  county 
treasurer's  office  and  the  several  school  districts  of  the 
county.  It  was  in  the  interest  of  school  districts  that 
the  treasurer  should  not  pay  warrants  without  proof 
of  their  genuineness,  and  it  was  also  to  their  interest 
that  warrants  should  not  be  registered  as  having  been 
issued  by  them  and  entered  on  the  books  of  the  treas- 
urer without  like  proof  of  their  genuineness.  To  en- 
able the  treasurer  to  determine  as  to  the  genuineness 
of  such  warrants  it  was  necessary  that  there  should  be 
accessible  to  him  the  genuine  signatures  of  the  officers 
authorized  to  issue  the  warrants.  This  being  so,  it 
will  not  be  presumed  that  such  provisions  were  for 
the  benefit  of  the  public  at  large,  unless  the  intent  to 
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that  end  clearly  appears.  If  the  warrants  were  in- 
tended to  circulate  as  negotiable  paper,  there  might 
be  reason  for  some  provision  which  would  prevent 
their  getting  into  circulation  before  their  genuineness 
had  been  determined.  But  as  they  are  not  negotiable 
and  not  intended  for  general  circulation,  there  could 
be  little  need  for  any  provision  for  the  protection  of 
those  into  whose  hands  they  might  come.  The  county 
treasurer's  office  is  accessible  to  the  public  and  it  is 
equally  within  the  power  of  one  who  is  about  to  buy 
a  school  warrant  to  determine  as  to  its  genuineness 
by  comparison  with  the  signatures  on  file  in  such 
office  as  for  the  treasurer  himself  to  do  so. 

All  things  considered  we  are  satisfied  that  the  lower 
court  was  right  in  holding  that  this  section  was 
passed  for  the  benefit  of  the  school  districts  and  of 
the  county  treasurer's  office,  and  not  at  all  for  the 
benefit  of  the  public  at  large. 

Hence,  the  judgment  rendered  by  it  for  the  defend- 
ants was  right  and  must  be  affirmed. 

Scott,  Anders,  Dunbar  and  Gordon,  JJ.,  concur. 


[No,  2402.    Decided  November  9,  1896.] 

Atlantic  Trust  Company,  TrusteCy  Respondent,  v. 
Frederick  C.  Behrend,  Defendant,  W.  H.  Plum- 
MER,  et  ux.y  Appellants, 

MORTQAOBS — FORECLOSURE   BT  ABfilGNEE — SUFFICIENCY  OF   TITLE  — 

ESTOPPEL. 

Where  an  assignment  of  a  mortgage  held  by  a  mortgage  company 
has  been  executed  by  one  of  its  vice-presidents,  under  the  seal  oi 
the  corporation,  and  it  is  shown  that  it  had  been  the  custom  of  this 
officer  for  a  considerable  period  of  time  prior  thereto,  to  assign  like 
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aecuritiee.  the  corporation  is  estopped  to  afterwards  question  his  au- 
thority in  that  respect. 

If  an  assignment  of  a  mortgage  is  sufficient  to  estop  the  mort- 
gagee from  disputing  it,  the  mortgagor  cannot  raise  any  question  as 
to  the  validity  of  the  assignment  in  an  action  of  foreclosure  insti- 
tuted by  the  assignee. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Jambs  Z.  Moore,  Judge.     Affirmed. 

W,  J.  Thayer y  for  appellants. 

0.  G.  Ellis,  and  H.  D.  Crow,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. — This  appeal  is  from  a  decree  foreclos- 
ing a  mortgage,  and  the  only  reason  suggested  why 
such  decree  should  be  reversed  is  that  the  evidence 
was  not  sufficient  to  show  that  the  mortgage  and  note 
accompanying  the  same  had  been  assigned  to  the 
plaintiff  in  the  action.  It  was  claimed  that  the  evi- 
dence was  insufficient  for  two  reasons;  first,  that  the 
Lombard  Investment  Company  to  whom  the  mort- 
gage was  made  had  no  power  under  its  articles  of 
incorporation  as  set  out  in  the  pleadings  to  make  the 
assignment,  and  second,  that  if  it  did  have  such  power, 
the  purported  assignment  was  not  shown  to  have  been 
executed  by  authority  of  the  corporation.  - 

\Ve  do  not  find  it  necessary  to  enter  into  the  tech- 
nical discussion  contained  in  the  briefs  of  counsel,  for 
the  reason  that  the  defendant  was  not  interested  in 
this  assignment  except  to  the  extent  of  seeing  that  the 
Lombard  Investment  Company  had  so  parted  with  its 
title  to  the  plaintiff  that  it  could  not  afterwards  claim 
ownership  of  the  note  and  mortgage.  Hence,  it  is 
immaterial  whether  or  not  all  the  forms  prescribed  for 
the  assignment  of  the  mo^'tgage  had  been  observed, 
if  enough  had  been  done  by  the  mortgagee  to  estop  it 
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or  those  claiming  under  it  from  afterwards  asserting 
title  to  the  mortgage.  That  such  was  the  effect  of 
what  was  shown  by  the  evidence  seems  to  us  clear. 
It  was  proven  that  the  assignment  was  executed  by 
one  of  the  vice-presidents  of  the  corporation,  and  that 
the  seal  of  the  corporation  was  attached  thereto;  that 
this  same  officer  had  been  in  the  habit  of  assigning 
like  securities  at  different  times  extending  over  a  con- 
siderable  period.  This  being  so,  we  are  under  the 
impression  that  the  corporation  which  had  thus  al- 
lowed one  of  its  officers  to  act  and  use  its  seal  to 
authenticate  the  papers  made  by  him,  could  not  there- 
after question  his  authority  to  do  what  he  had  done; 
and  if  the  assignor  could  not  question  the  assignment, 
then  the  assignee  took  such  a  title  as  it  was  necessary 
for  it  to  have  to  maintain  an  action  to  foreclose  the 
mortgage. 

The  decree  will  be  in  all  things  affirmed. 

Gordon,  Scott,  Anders  and  Dunbar,  J  J.,  concur. 


[No.  2318.    Decided  November  10,  1896.] 

The  State  of  Washington,  Respondent,  v.  E.  Owens, 
AppellanL 

APPBAL  —  ERB0B8   NOT  URGED   BELOW  —  MOTION   FOB  NEW   TRIAL. 

Errors  not  raised  in  the  court  below  cannot  be  urged  on  appeal. 

The  denial  of  a  motion  for  a  new  trial  will  not  be  disturbed  on 
appeal,  when  the  motion  presented  no  questions  not  already  passed 
upon  by  the  court  during  the  progress  of  the  trial,  and  when  no 
exceptions  had  been  saved  to  errors  committed  by  the  court. 

Appeal  from  Superior  Court,  Yakima  County. — 
Hon.  Carroll  B.  Graves,  Judge.     AflBrined. 

H.  J.  Snively,  and  Fred  Miller,  for  appellant. 
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Ira  P.  Engleharty  Prosecuting  Attorney,  and  F.  H, 
Rudkin,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  C.  J. — Appellant  was  tried  upon  an  informa- 
tion charging  him  with  assault  with  intent  to  commit 
murder.  A  verdidt  of  guilty  was  returned  and  thereon, 
after  a  motion  for  a  new  trial  had  been  denied,  judg- 
ment and  sentence  was  duly  entered. 

Four  specifications  of  error  are  relied  upon  as 
grounds  for  reversal:  (1)  That  the  court  erred  in 
allowing  the  prosecuting  attorney  to  cross-examine 
defendant's  witnesses  as  to  particular  acts  of  bad 
conduct  alleged  to  have  been  committed  by  the  de- 
fendant; (2)  for  like  error  in  permitting  the  prose- 
cuting attorney  to  cross-examine  the  defendant  as  to 
like  particular  acts;  (3)  that  the  court  erred  in  per- 
mitting two  witnesses  to  testify  in  rebuttal  as  to 
particular  acts  of  bad  conduct  on  the  part  of  the 
defendant;  and  (4)  error  in  overruling  the  motion  of 
the  defendant  for  a  new  trial. 

If  the  appellant  was  in  a  situation  to  derive  any 
benefit  from  the  action  of  the  court  as  to  the  matters 
complained  of,  some  important  questions  of  law  might 
be  presented  for  our  determination,  but  his  treatment 
of  the  matter  in  the  court  below  was  such  that  he  is 
not  in  a  position  to  take  any  advantage  of  any  of  the 
allegations  of  error,  unless  it  is  the  fourth.  As  to  the 
first  two,  he  made  no  objection  to  the  admission  of 
the  testimony  as  to  which  he  is  now  complaining. 
Not  only  did  he  fail  to  object  to  the  questions  asked 
his  witnesses  upon  cross-examination,  but  upon  their 
re-examination  himself  went  fully  into  the  subject 
matter  as  to  which  such  witnesses  had  been  cross- 
examined.     As   to   the   third    assignment,   the    only 
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objection  that  was  made  to  the  testimony,  the  admis- 
sion of  which  is  claimed  to  have  constituted  reversi- 
ble error,  was  that  it  was  not  proper  in  rebuttal. 
There  was  no  suggestion  made  that  the  objection  to 
such  testimony  was  based  upon  the  ground  that  it  was 
not  competent  for  the  state  to  show  specific  acts  of 
bad  conduct  upon  the  part  of  the  defendant,  and  no 
such  claim  having  been  made  in  the  court  below,  it 
cannot  avail  appellant  here. 

The  motion  for  a  new  trial,  the  denial  of  which  is 
the  foundation  for  the  fourth  assignment  of  error, 
presented  no  questions  not  already  passed  upon  by 
the  court  during  the  progress  of  the  trial,  and  the 
defendant  not  having  been  in  a  position  to  avail 
himself  of  the  errors,  if  any,  which  the  court  had 
committed,  by  reason  of  the  fact  that  he  had  saved 
no  exception  thereto,  the  motion  was  properly  denied. 

The  judgment  and  sentence  will  be  affirmed. 

Anders,  Scott,  Dunbar  and  Gordon,  JJ.,  concur. 


[  No.  2336.    Decided  November  10, 1896.] 

C.  E.  Perkins,  Receiver  of  the  Aberdeen  Cedar  Manu- 
i?  ^1  facturing    Company,  Appellant,   v.   The   Mitchell, 

jo    5P|  Lewis  &  Staver  Company,  Respondent. 
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^  When  the  brief  of  appellant  fails  to  point  out  the  errors  relied 

upon  for  a  reversal/the  brief  will,  on  motion,  be  struck  from  the 
record,  and  the  judgment  affirmed. 

Appeal  from   Superior  Court,  Chehalis  County. — 
Hon.  Mason  Irwin,  Judge.     Affirmed. 

M.  jr.  Cochran^  and  J.  B.  Bridges,  for  appellant. 
Shank  &  Smith,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — This  cause  was  tried  below  without  a 
jury  and  findings  of  fact  and  conclusions  made  upon 
which  a  decree  was  entered  in  favor  of  the  defendant 
(respondent  here).  A  motion  was  made  in  this  court 
to  strike  the  brief  of  appellant,  and  for  affirmance  of 
the  judgment,  upon  the  ground  that  appellant  had  not 
complied  with  rule  VIII  of  this  court,  in  that  he  failed 
to  make  a  reference  in  the  statement  of  his  case  to  the 
transcript  for  verification;  and  for  the  further  reason 
that  "  he  has  not  complied  with  the  laws  of  the  state, 
or  rules  of  this  court  by  pointing  out  in  his  brief  the 
errors  relied  upon  for  reversal."  Upon  oral  argument 
of  the  motion  to  dismiss  we  were  disposed  to  consider 
that  some  of  the  findings  of  the  lower  court  were  suf- 
ficiently challenged  by  the  brief,  and  hence  we  heard 
argument  on  the  merits.  Upon  further  examination 
a  majority  are  convinced  that  the  motion  should  have 
been  granted  upon  the  authority  of  Itaugh  v.  Tacomaf 
12  Wash.  386  (41  Pac.  173).  It  is  utterly  impossible 
to  determine  from  the  brief  what  appellant  relies  upon 
for  a  reversal.  No  errors  are  assigned  or  pointed  out 
beyond  the  statement  that —  • 

"  Appellant  contends,  that,  under  the  proofs,  the 
first  three  findings  of  the  lower  court  are  wholly  im- 
material;  that  the  fourth  is  absolutely  contradicted  by 
the  testimony,  which  shows  conclusively  that  the  date 
of  the  articles  of  incorporation  was  the  date  of  its  or- 
ganization, and  also  the  date  when  it  took  possession 
of  its  property,  the  date  of  the  issuance  of  the  stock 
being  wholly  immaterial,  as  its  issuance  at  all  was 
w^holly  immaterial.  ...  As  to  the  sixth  and 
seventh  findings,  neither  of  them  is  worthy  of  notice." 

Upon  the  merits,  however,  the  decree  must  be  af- 
firmed. There  were  in  all  seven  findings.  To  each 
of  them  the  appellant  excepted.     The  brief  informs 
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US  that  five  of  them  are  *'  wholly  immaterial "  and 
therefore  harmless.  As  to  finding  namber  five  no 
mention  is  made,  and  number  six  is  the  only  one  ob- 
jected to^  but  we  are  not  satisfied  that  it  is  without 
sufficient  evidence  to  support  it,  and,  indeed,  we 
think  that  even  if  this  finding  was  disregarded  the 
decree  should  nevertheless  stand. 

Affirmed. 

Dunbar,  Scott  and  Anders,  JJ.,  concur. 

HoYT,  C.  J.,  dissents. 


[  No.  2371.    Decided  November  10. 1806.  ] 

W.  S.  Rogers,  Administrator,  Respondent,  v.  Paul  J. 
Strobach,  Executor,  Appellant. 

WILLS  —  CONBTRUCTION  —  RIGHTS  OP  LBQATES'S  ADMINISTRATOR. 

A  will  bequeathing  to  each  of  the  testator's  two  children  one-half  of 
all  the  moneys  that  may  be  realized  from  the  sale  of  all  his  real  and 
personal  property,  to  be  paid  to  them  on  their  attaining  the  age  of 
twenty-one  years  respectively,  is  a  devise  to  the  children  and  not  to 
the  executor^  though  the  will  may  further  provide  that  all  the 
property  is  devised  to  an  executor,  in  trust,  with  power  to  sell  same 
and  invest  the  proceeds  in  securities,  until  the  children  attain  their 
majority,  when  principal  and  interest  is  to  be  paid  over  to  them. 

Upon  the  death  of  one  of  the  devisees  under  such  will  before 
having  attained  his  majority,  the  administrator  of  his  estate  is  en- 
titled to  demand  and  receive  his  portion  from  the  executor. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Norman  Buck,  Judge.     Affirmed. 

Adolph  Munter,  for  appellant. 
R,  E.  Porterfield,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. — ^^Upon  a  petition  filed  in  the  matter  of 
the  estate  of  William  I.  Dehning.in  behalf  of  the  ad- 
ministrator of  the  estate  of  Heinrich  Dehningan  order 
was  made  by  the  superior  court  of  Spokane  county 
directing  the  executor  of  the  estate  of  William  I. 
Dehning  to  deliver  to  said  administrator  a  certain 
portion  of  said  estate,  which  it  was  alleged  had  been 
devised  to  said  Heinrich  Dehning  in  his  lifetime  and 
had  passed  to  his  administrator  upon  his  death. 
From  this  order  the  executor  of  the  estate  of  William 
I.  Dehning  has  prosecuted  this  appeal. 

Two  reasons  are  suggested  why  the  order  should  be 
reversed.  First,  that  no  notice  was  given  of  the  hear- 
ing  of  the  petition  upon  which  it  was  founded,  and 
second,  that  under  the  will  of  William  I.  Dehning  no 
part  of  his  estate  passed  to  Heinrich  Dehning  during 
his  lifetime.  The  record  does  not  bear  out  the  al- 
leged fact  upon  which  the  first  claim  is  founded.  It 
not  only  does  not  appear  that  no  notice  was  given, 
but  it  affirmatively  appears  that  the  notice  required 
by  the  statute  was  given,  and  that,  if  it  was  not,  no 
objection  on  that  account  was  interposed  to  the  hear- 
ing of  the  petition  in  the  court  below. 

The  second  ground  of  reversal  is  founded  upon  the 
claim  that  under  the  will  of  William  I.  Dehning  all  his 
property  passed  to  his  executor,  to  be  by  him  paid  to  the 
children  therein  named  when  they  reached  the  age  of 
twenty-one  years,  and  that  Heinrich  Dehning  having 
died  before  he  reached  that  age,  nothing  passed  under 
the  will  to  his  representatives;  that  thereunder  the 
other  child  became  entitled  to  the  entire  estate  when 
he  should  reach  the  age  of  twenty-one. 

There  is  much  discussion  as  to  who  were,  under  the 
laws  of  Montana,  the  heirs  of  Heinrich  Dehning,  but 
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that  entire  discussion  is  foreign  to  the  issues  presented. 
A  duly  appointed  administrator  of  his  estate  was  in 
court,  and  if  the  executor  of  the  estate  of  his  father 
had  any  property  to  which  his  estate  was  entitled, 
such  administrator  was  entitled  to  its  possession,  and 
the  question  as  to  whom  it  would  descend  to  must  be 
determined  in  the  course  of  the  administration  of  his 
estate.  The  provisions  of  the  will,  which  it  is  neces- 
sary to  interpret,  are  in  the  following  language: 

"  I.  I  bequeath  to  each  of  my  children,  Heinrich 
Dehning  and  Louis  Dehning,  one-half  of  all  the 
monies  that  may  be  realized  from  the  sale  of  all  my 
personal  and  real  property  of  whatsoever  kind,  the 
money  to  be  paid  to  them  respectively  when  they  ob- 
tain the  age  of  twenty-one. 

II.  I  give  and  devise  all  my  personal  and  real  prop- 
erty of  whatsoever  kind  and  nature  to  Paul  J.  Stro- 
bach,  in  trust,  for  the  execution  of  my  will,  with  power 
to  sell  and  dispose  of  the  same  at  public  or  private  sale 
at  such  times  and  upon  such  terms  and  in  such  manner 
as  to  him  shall  seem  meet. 

III.  I  direct  the  said  Paul  J.  Strobach,  whom  I 
hereby  appoint  executor  of  this  my  last  will,  to  invest 
all  monies  received  by  him  as  said  executor,  after  pay- 
ing all  the  expenses  of  my  last  sickness  and  of  the 
funeral  expenses,  in  mortgage  or  other  interest  bear- 
ing securities,  as  he  may  deem  best,  and  to  pay  over 
to  ray  said  children,  Heinrich  Dehning  and  Louis 
Dehning,  on  their  respectively  arriving  at  the  age  of 
twenty-one  years,  one-half  to  each  of  all  monies  princi- 
pal and  interest  then  held  by  him  as  executor." 

And  thereunder  it  must  be  held  that  the  devise  was  to 
the  children  and  each  of  them,  and  not  to  the  execu- 
tor. If  it  had  been  the  intent  of  the  testator  to  devise 
to  his  executor  for  the  use  of  his  children  and  not  to 
make  any  direct  devise  to  them,  the  clause  first  above 
set  out  would  have  been  entirely  unnecessary.  But 
that  clause  was  not  only  inserted,  but  was  given  such 
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furm  as  to  clearly  show  an  intention  to  devise  the 
property  directly  to  the  children  therein  named,  and 
this  being  so,  the  provision  as  to  the  duty  of  the  ex- 
ecutor in  reference  thereto  set  out  in  the  last  para- 
graph could  not  take  away  its  effect. 

Under  the  will,  the  right  to  half  of.  the  property 
passed  to  Heinrich  Dehning,  and  upon  his  death  be- 
came part  of  his  estate,  and  the  administrator  thereof 
was  entitled  to  its  possession. 

The  judgment  appealed  from  will  be  affirmed. 

Gordon,  Dunbar,  Scott  and  Anders,  JJ.,  concur. 


[No.  2311.    Decided  November  11,  1896.] 

Northwestern  &  Pacific  Hypotheek  Bank,  Respond- 
ent, V.  Stella  B.  Suksdorp,  Appellant. 

REMOVAL  OF  CAUSES — TIME  FOR  APPLICATION. 

A  nonresident  defendant  is  not  entitled  to  have  an  action  for  the 
foreclosure  of  a  mortgage  transferred  to  the  federal  court,  when  the 
complaint  states  hut  a  single  cause  of  action  against  all  the  defend- 
ants, and  some  of  them,  aside  from  the  nonresident  defendant,  are 
necessary  parties  to  a  complete  determination  of  the  plaintiff's 
rights. 

An  application  hy  a  defendant  for  a  transfer  of  the  cause  to  the 
federal  court  must  he  made  hefore  the  expiration  of  the  time  fixed 
hy  statute  within  which  the  defendant  is  called  upon  to  answer,  and 
such  right  cannot  he  enlarged  hy  an  extention  of  time  in  which  to 
answer. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  James  Z.  Moore,  Judge.     AflSrmed. 

Samuel  R.  Stem,  for  appellant: 
The  extention  of  time  to  answer  by  the  court,  or  by 


476      NORTHWESTERN.  ETC.,  BANK  ▼.  SUK8D0RF. 

Argument  of  Coansel.  [15  Wash. 

stipulation  of  the  parties,  does  not  deprive  the  defend- 
ant of  the  right  of  removal.  Wilcox,  etc.,  Ouano  Co. 
V.  Phoenix  Ins.  Co.,  60  Fed.  929;  Peoples'  Bank  v.  Aetna 
Ins.  Co.,  53  Fed.  161;  Rycroft  v.  Green,  49  Fed.  177; 
Turner  v.  Railway  Co.,  55  Fed.  689;  Kansas  City,  etc,, 
R.  R.  Co.  V.  Daugherty,  138  U.  S.  298;  Winberg  v.  Berke- 
ley  County  Ry.  Co.,  29  Fed.  721;  Qavin  v.  Vance,  ZZ 
Fed.  84;  McKeen  v.  Ives,  35  Fed.  801 ;  Lockhart  v.  Mem- 
phis,  etc,,  R.  R.  Co.,  38  Fed.  274;  Amsden  v.  Norwich 
Union  Fire  Ins.  Society,  44  Fed.  516;  Craven  v.  Turner, 
19  Atl.  864;  Dillon,  Removal  of  Causes,  (5th  ed.), 
§118. 

Blake  &  Post,  for  respondent: 

Appellant  had  no  right  to  a  removal  of  the  cause. 
The  complaint  states  hut  a  single  cause  of  action 
against  all  the  defendants.  Each  and  all  of  the  de- 
fendants were  necessary  and  proper  parties  to  a 
complete  adjudication  upon  plaintiff's  rights.  The 
ground  upon  which  the  removal  is  claimed  is  that  of 
diverse  citzenship  under  the  separable  controversy 
clause  of  the  statute.  Ayres  v.  Wiswall,  5  Sup.  Ct.  90; 
Coney  v.  Winchell,  6  Sup.  Ct.  366;  Fidelity  Ins.  Co.  v. 
Huntington,  6  Sup.  Ct.  733;  Torrence  v.  Shedd,  12 
Sup.  Ct.  727;  Kaitel  v,  Wejlie,  38  Fed.  866;  Security 
Co.  v.  Pratt,  32  Atl.  398;  Wilson  v.  Oswego  3>.,  151  U. 
S.  56.  Failure  of  one  of  the  defendants  to  join  in  the 
petition  is  fatal  to  the  right  of  removal  when  there  is 
no  separable  controversy.  Thompson  v.  Railway  Co., 
60  Fed.  773;  Western  Union  Telegraph  Co.v,  Brown,  32 
Fed.  337. 

The  petition  and  bond  were  not  filed  seasonably. 
Gerling  v.  Baltimore,  etc.,  R.  R.  Co.,  14  Sup.  Ct.  538; 
Dickson  v.  Western  Union  Telegraph  Co.,  38  Fed.  377; 
Pullman  Palace  Car  Co.  v.  Speck,  113  U.  S.  84;  Oreg- 
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ory  V.  Hartley,  113  U.  S.  746;  Austin  v.  Gagan,  39  Fed. 
626;  Spangler  v.  Atchison,  etc.,  R,  R  Co.,  42  Fed.  305; 
Delbancov.  Singktary,  40  Fed.  177;  Ruby  Canyon  Gold 
Mining  Co.  v.  Hunter,  60  Fed,  305. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — ^The  error  complained  of  in  this  case  was 
the  denial  of  the  appellant's  application  for  a  transfer 
of  the  cause  to  the  federal  court.  The  action  was 
brought  to  foreclose  a  mortgage  given  by  the  appel- 
lant  and  her  husband,  Henry  F.  Suksdorf,  upon  land 
in  Spokane  county.  The  other  defendants  were  rep- 
resented as  claiming  some  interest  in  said  lands, 
which,  it  was  alleged,  was  subsequent  to  the  plaintiffs 
mortgage.  The  defendants  were  served  with  process 
in  said  action,  the  service  upon  appellant  being  by 
publication.  She  was  a  resident  of  the  state  of  Ore- 
gon. She  appeared  in  the  action  on  September  16, 
1895,  and  made  a  motion  for  security  for  costs. 
Thereafter,  on  October  14th,  the  default  of  all  the 
defendants  excepting  appellant  was  entered.  A  motion 
for  judgment  made  by  the  plaintiff  was  denied  and 
appellant  was  granted  an  extension  of  time  until 
October  23,  1895,  within  which  to  answer.  On  said 
last  date  appellant  made  the  application  in  question 
for  a  transfer  of  the  cause  to  the  federal  court,  which 
was  denied. 

There  was  no  error  in  denying  the  application  for 
a  transfer.  The  complaint  stated  but  a  single  cause 
of  action  against  all  the  defendants,  and  they,  or  some 
of  them  at  least,  aside  from  appellant,  were  necessary 
parties  to  a  complete  determination  of  the  plaintiff's 
rights,  and  there  was  no  such  separable  controversy 
as  would  entitle  the  appellant  to  a  transfer  of  the 
cause. 
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Furthermore,  the  application  was  properly  denied 
in  consequence  of  not  having  been  seasonably  made. 
Appellant  was  in  default.  The  extension  of  time 
which  was  granted  was  to  allow  her  to  answer,  and 
should  not  be  held  as  having  enlarged  the  time  within 
which  she  could  apply  for  a  transfer  of  the  cause  to 
the  federal  court,  as  such  application  should  have 
been  made  before  the  expiration  of  the  time  fixed  by 
statute  within  which  she  was  called  upon  to  answer. 

AflBrmed. 

Hoyt,  C.  J.,  and  Dunbar,  Anders  and  Gordon,  JJ., 
concur. 


L  No.  2330.    Decided  November  11, 1896.] 

D.  M.  OsBORNB  &  Co.,  Appellanty  v.  Cyrenus  E.  Stev- 
ens et  al.f  Respondents, 

ACTION  ON  PBOIflBSORT  NOTE  —  PLBADINO — ALL KO A TIONOV  OWNERSHIP. 

In  an  action  on  promissory  notes  by  an  indorsee  thereof,  the 
complaint  is  sufficient  as  against  general  demarrer  attacking  an 
averment  of  ownership  in  plaintiff,  which  is  alleged  as  follows: 
''That  for  value  and  before  maturity,  Alexander  A.  Munson  in 
dorsed  said  notes  by  writing  across  the  back  of  each  before  delivery 
the  name  'Alexander  A.  Munson.'  That  plaintiff  is  now  the  owner 
and  holder  of  said  notes  and  mortgage.'' 

Appeal  from  Superior  Court,  Kittitas  County. — 
Hon.  Carroll  B.  Graves,  Judge.     Reversed. 

W.  S.  Smith,  for  appellant. 
Ralph  Kauffman,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  C.  J. — The  superior  court  sustained  a  demur- 
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rer  to  the  complaint  filed  in  this  action,  and^  the 
plaintiff  electing  to  stand  upon  such  complaint,  judg- 
ment was  entered  against  it,  from  which  it  has  prose- 
cuted this  appeal.  The  only  suggestion  as  to  the  in- 
sufiSciency  of  the  complaint  was  that  the  title  to  the 
notes  upon  which  the  action  was  brought  was  not 
shown  to  be  in  the  plaintiff.  It  appeared  from  the 
complaint  that  the  notes  were  made  to  one  Alexander 
A.  Munson,  and  the  allegations  as  to  the  ownership  of 
the  plaintiff  were  — 

"  That  for  value  and  before  maturity  Alexander  A. 
Munson  indorsed  said  notes  by  writing  across  the 
back  of  each  before  delivery  the  name  'Alexander  A. 
Munson.'  That  plaintiff  is  now  the  owner  and  holder 
of  said  notes  and  mortgage." 

These  allegations  were  not  so  full  and  definite  as 
they  should  have  been, — and  the  complaint  on  that 
account  might  have  been  open  to  a  motion  to  make 
more  definite  and  certain — but  they  were,  in  our 
opinion,  sufficient  when  attacked  by  general  demurrer. 
The  old  rule  as  to  the  strictness  with  which  pleadings 
shall  be  construed  against  the  pleader  has  been  much 
modified  under  the  reformed  procedure,  and  there- 
under it  is  held  that  pleadings  shall  be  aided  by  all 
intendments  which  reasonably  flow  from  the  language 
used.  The  allegations  of  this  complaint,  aided  by 
such  intendments,  were  sufficient  to  show  title  in 
plaintiff  to  the  notes  in  question. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded with  directions  to  overrule  the  demurrer  to 
the  complaint  and  proceed  with  the  cause. 

Anders,  Scott,  Dunbar  and  Gordon,  JJ.,  concur. 
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I  N(».  2332.    Decided  November  11.  1896.] 

^-^1        A.   Percival   et  al,  Respondents,  v.   Cowychee   and 
Wide  Hollow  Irrigation  District,  Appellant 
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The  title  of  an  act  showing  that  its  object  is  to  provide  for  the 
organization  and  government  of  irrigation  districts  and  the  sale  of 
bonds  arising  therefrom  is  not  broad  enough  to  embrace  a  provision 
in  the  act  for  validating  the  indebtedness  of  a  district  previously 
organized  and  the  levying  of  a  tax  to  pay  the  same. 

Appeal  from  Superior  Court,  Yakima  County. — 
Hon.  H.  B.  RiGG,  Judge  pro  tern.     Affirmed. 

H.  J,  Snively,  Fred  Miller ,  Reavis  &  Englehart,  and 
Whitson  &  Parker,  for  appellant. 
Frank  H.  Rudkin,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J The  only  authority  for  the  levy  of  the 

tax,  the  collection  of  which  was  in  controversy  in  this 
action,  was  the  provision  of  the  act  of  March  22,  1895, 
(Laws  1895,  p.  451,  §27),  which  provided  that: 

**  Whenever  the  board  of  directors  of  any  district 
heretofore  formed  under  this  act  shall  have  attempted 
to  incur  any  indebtedness  prior  to  this  amendment 
going  into  eflFect,  and  when  the  only  ground  of  the  in- 
validity  of  such  indebtedness  is  that  the  board  of 
directors  was  not  authorized  to  incur  such  indebted- 
ness so  contracted  by  said  board,  such  indebtedness  is 
hereby  declared  valid  and  binding  upon  said  district, 
and  the  said  directors  are  authorized  to  make  an  as- 
sessment of  the  property  in  said  district  as  provided 
by  this  act  as  amended  and  to  levy  a  tax  upon  said 
property  as  other  levies  are  required  to  be  made  to 
pay  such  debts;  Provided,  such  indebtedness  shall 
not  exceed  the  sum  of  $5,000." 
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If  this  provision  was  in  force  it  was  sufficient  to 
authorize  the  levy  in  question,  but  it  is  claimed  that 
it  is  void  for  the  reason  that  it  is  not  within  the  title 
of  the  act,  and  hence  in  violation  of  §  19  of  art.  2  of 
the  constitution.  The  title  of  the  act  in  which  the 
provision  is  contained  is  ii)  the  following  language: 

"An  Act  to  amend  an  act  providing  for  the  organ* 
ization  and  government  of  irrigation  districts  and  the 
sale  of  bonds  arising  therefrom,  and  declaring  an 
emergency,  the  same  being  §§1,  2,  4,  10,  16,  17,  18, 
19,  20,  22,  24,  25,  26,  27,  28,  29,  30,  31,  33,  34.  35,  36, 
38,  39,  40,  42,  59  and  70,  approved  March  20th,  1890, 
and  declaring  an  emergency." 

The  wording  of  this  title  is  such  as  to  make  it  diffi- 
cult to  determine  the  exact  title  of  the  act  of  which  it 
was  amendatory.     It  was  in  the  following  language  : 

'*  An  Act  providing  for  the  organization  and  gov- 
ernment of  irrigating  districts  and  the  sale  of  bonds 
arising  therefrom,  and  declaring  an  emergency." 

It  will  appear  from  a  comparison  of  the  two  titles 
that  there  is  no  language  used  in  the  one  to  the 
amendatory  act  which  in  any  manner  extends  the 
title  to  the  original  act.  The  latter  act  is  simply 
amendatory  of  the  former  one,  and  the  subject  matter 
embraced  in  the  title  is  the  same.  Hence,  the  ques- 
tion presented  for  decision  is  as  to  whether  or  not  a 
title  which  shows  nothing  more  than  that  the  act  is  to 
provide  for  the  organization  and  government  of  irri- 
gation districts  and  the  sale  of  bonds  arising  there- 
from is  broad  enough  to  warrant  the  enactment 
thereunder  of  a  provision  for  the  validating  of  the  in- 
debtedness of  a  district  which  might  have  been 
organized  thereunder,  and  the  levying  of  a  tax  to  pay 
the  same. 

That  the  provision  in  the  constitution  in  question 

31  —  15  WASH. 
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should  be  reasonably  construed  and  legislation  sus- 
tained which  fairly  comes  within  the  subject  matter 
embraced  in  the  title  has  been  frequently  held  by  this 
court.  See  Maraton  v.  Humes,  3  Wash.  267  (28  Pac. 
520);  In  reRafferty,  1  Wash.  382  (25  Pac.  465).  And 
such  we  believe  to  be  the  tendency  of  the  decisions  of 
all  of  the  courts.  But  it  will  not  do  to  sustain  legisla- 
tion which  is  so  foreign  to  the  subject  matter  em- 
braced in  the  title  that  one  could  read  such  title 
without  having  his  attention  in  any  manner  directed 
toward  the  legislation  attempted  to  be  embraced  there- 
under. A  title  may  be  as  broad  as  the  legislature  sees 
fit  to  make  it,  and  thereunder  any  specific  legislation, 
as  to  any  subject  relating  to  the  general  matter  thus 
broadly  embraced  in  the  title,  sustained.  But  when 
it  sees  fit  to  adopt  a  restricted  title  and  thereunder 
attempts  to  enact  provisions  not  fairly  within  such 
restricted  title,  such  provisions  cannot  be  given  force 
by  reason  of  the  fact  that  it  would  have  been  com- 
petent for  the  legislature  to  have  adopted  a  more 
generic  title  and  thereunder  properly  included  all  of 
the  provisions  of  the  act. 

The  object  of  such  constitutional  provisions  is  two- 
fold; first,  to  prevent  log-rolling  legislation;  and  sec- 
ond, to  require  such  a  title  that  one  reading  it  would 
have  his  attention  directed  to  every  subject  matter  in 
the  act.  Having  this  latter  object  in  view,  was  the 
title  of  the  act  in  question  sufficient  to  authorize  the 
enactment  thereunder  of  the  provision  which  was  the 
foundation  of  this  tax  levy?  Would  one  reading  the 
title  of  the  act  which  simply  provided  for  the  organ- 
ization of  irrigation  districts  have  his  mind  at  all 
directed  to  the  question  of  validating  an  indebtedness 
which  such  district  had  in  the  past  sought  to  incur? 
It  seems  to  us  not.     A  provision  for  the  incurring  of 
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an  indebtedness  in  the  future  might  be  reasonably 
expected  to  be  found  among  the  provisions  for  the 
organization  of  such  districts;  but  the  validation  of  < 
past  indebtedness,  or  the  fact  that  such  past  indebted- 
ness existed,  would  have  no  reasonable  or  natural 
connection  with  the  organization  of  such  districts. 

The  contention  that  this  provision  is  so,  far  outside 
of  the  subject  matter  of  the  title  as  to  be  void  under 
the  section  of  the  constitution  referred  to  must  be 
sustained,  and  there  being  nothing  left  to  sustain  the 
attempted  levy,  the  decree  of  the  superior  court  en- 
joining its  collection  must  be  affirmed. 

Scott,  Anders,  Dunbar  and  Gordon,  JJ.,  concur. 


I  No.  2231.    Decided  November  12,  1896.] 

John  F.  Clerf,  Respondenty  v.  J.  M.  Montgomery  et 
al.j  Appellants, 

FRAUDULENT  CONVEYANCE  —  BONA   FIDE    PUKCHABER. 

The  filing  of  a  writ  of  attachment  against  the  husband  will  not 
affect  the  rights  of  a  subsequent  purchaser  from  the  wife  of  lands 
standing  in  her  name,  although  such  lands  may  have  theretofore 
been  conveyed  by  the  husband  to  the  wife  in  fraud  of  creditors, 
when  such  subsequent  purchaser  has  no  knowledge  of  the  fraud,  and 
no  actual  notice  that  the  attachment  lien  was  sought  to  be  im- 
pressed upon  the  lands  in  the  wife's  name.     (Hoyt,  C.  J.,  dissents.) 

Appeal  from  Superior  Oourt,  Kittitas  County. — 
Hon.  Carroll  B.  Graves,  Judge.     Reversed. 

Ralph  Kauffman,  and  Edward  Pruyn,  for  appellants. 
Frank  H,  Rtidkin,  A.  Mires,  and  D,  H.  Carey,  for 
respondent. 
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The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  is  an  action  brought  by  the  plain- 
tiff and  respondent  Clerf,  as  a  judgment  creditor  of 
defendant  J.  M.  Montgomery,  to  set  aside  as  fraud- 
ulent a  recorded  conveyance  of  lands  made  by  said 
defendant  to  his  wife  and  co-defendent,  S.  F.  Mont- 
gomery, and  to  have  the  plaintiff's  judgment  declared 
a  lien  upon  the  lands  included  in  the  conveyance. 

Subsequent  to  contracting  the  debt  upon  which 
judgment  was  obtained  by  respondent  Clerf,  J.  M. 
Montgomery  deeded  the  land  in  controversy  to  his 
wife,  S.  F.  Montgomery.  Sometime  in  November, 
1894,  plaintiff  Clerf  commenced  an  action  against 
J.  M.  Montgomery.  On  February  25,  1895,  the 
sheriff  levied  upon  the  lands  in  question  by  filing  a 
copy  of  the  writ  and  notice  of  the  attachment  in  the 
county  auditor's  office.  On  March  22,  1895,  defend- 
ant S.  F.  Montgomery,  in  whose  name  the  title  to  the 
lands  had  been  since  September  15,  1891,  sold  to  de- 
fendant Christianson  eighty,  acres  thereof,  for  which 
he  paid  $1,200,  and  delivered  the  deed  therefor.  It  is 
not  claimed  in  the  briefs  of  either  counsel  that  Chris- 
tianson  had  any  actual  notice  of  the  purported  attach- 
ment, although  something  of  the  kind  appears  in  the 
testimony  in  the  case;  but  no  finding  on  that  question 
was  made  by  the  court,  and  we  will  not  discuss  it 
here.  It  is  conceded  that  Christianson  made  no  ex- 
amination of  the  record.  On  March  27,  five  days 
after  the  deed  from  S.  F.  Montgomery  to  Christian- 
son,  the  plaintiff  took  judgment  in  the  attachment 
suit  against  J.  M.  Montgomery.  The  court  found  that 
the  conveyance  from  Montgomery  to  his  wife  was 
made  with  intent  to  defraud  the  grantor's  creditors; 
that  the  lodging  of  the  writ  and  notice  of  attachment 
with  the  sheriff  in  the  auditor's  ofiice  areated  a  valid 
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lien  upon  the  whole  tract  described  therein;  that  the 
record  imparted  to  Christianson  full  knowledge  of  the 
attachment  lien.  The  conclusions  flowing  from  these 
findings  were  that  the  conveyance  from  Montgomery 
to  his  wife  should  be  set  aside;  that  the  judgment  ob- 
tained by  plaintiff  against  J.  M.  Montgomery  should 
be  declared  a  lien  upon  the  lands  described  in  the 
complaint,  superior  to  the  right  of  any  of  the  defend- 
ants therein,  and  the  decree  was  accordingly  entered. 
The  exceptions  made  to  the  findings  of  fact  and  con- 
clusions of  law  by  the  appellant  Cnristianson  were 
sufficient  to  entitle  him  to  a  review  by  this  court  of 
the  errors  alleged.  . 

Without  specially  reviewing  the  other  assignments, 
we  are  satisfied  that  no  error  was  committed  by  the 
court  excepting  in  its  finding  that  Christianson  took 
the  lands  subject  to  the  lien  of  the  attachment. 
Christianson,  we  think,  was  a  bona  fide  purchaser 
without  notice  of  any  incumbrance.  The  record  title 
was  in  S.  F.  Montgomery,  and  the  fact  that  the  copy 
of  the  attachment  writ,  together  with  a  description  of 
the  property  attached,  was  filed  in  the  county  audi- 
tor's office  where  such  writ  of  attjichment  ran  against 
the  property  of  J.  M.  Montgomery,  the  order  being  to 
attach  the  interest  of  J.  M.  Montgomery  only,  could 
in  nowise,  it  seems  to  us,  be  notice  to  a  purchaser  of 
the  attachment  of  property  the  record  title  of  which 
was  in  the  name  of  another,  even  though  that  other 
should  be  the  wife  of  J.  M.  Montgomery.  In  de- 
raigning  title  to  the  land  which  he  purchased,  Chris- 
tianson would  be  called  upon  by  the  law  to  examine 
only  any  liens  which  might  appear  of  record  against  J. 
M.  Montgomery;  the  grantor  of  his  grantor  prior  to 
the  time  when  the  title  passed  from  said  Montgomery. 
He   had   no  interest  in  the  property  of  J.  M.  Mont- 
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gomery  after  that  date,  or  in  any  liens  which  might 
be  filed  against  the  property  of  J.  M.  Montgomery. 

It  is  insisted  by  the  respondent  that,  even  though 
the  levy  did  not  give  constructive  notice,  still  the  re- 
spondent, having  done  all  the  law  required  of  him  to 
protect  his  lien,  will  be  protected  even  though  the  ap- 
pellant Cbristianson  would  suffer,  for  in  that  event, 
the  law  not  having  provided  sufficient  safeguards  for  the 
protection  of  purchasers,  the  common  law  rule  would 
prevail,  and  the  purchaser  would  take  the  property 
subject  to  all  burdens  known  and  unknown.  We  do 
not  think  this  position  is  tenable.  The  law  provides, 
through  our  recording  statutes,  for  constructive  notice, 
and  it  would  have  been  easy  for  the  attaching  credi- 
tor in  this  case  to  have  given  notice  to  the  world  of 
the  attachment  of  the  property  of  Mrs.  Montgomery. 
Not  having  done  so,  the  rights  of  an  innocent  pur- 
chaser should  not  be  destroyed  in  his  interest. 

We  are  not  inclined  to  find  any  fault  with  the  find- 
ing of  the  court,  so  far  as  the  rights  of  the  other 
appellants  are  concerned,  but  for  this  error  the  judg- 
ment will  be  reversed  and  the  cause  remanded  with 
instructions  to  modjfy  the  judgment  so  that  the  de- 
cree shall  not  apply  to  the  lands  purchased  by  the  ap- 
pellant Cbristianson. 

Scott  and  Anders,  JJ.,  concur. 

HoYT,  C.  J.  (dissenting). — I  am  unable  to  concur  in 
the  foregoing  opinion.  The  property  in  the  name  of 
the  wife  was  prima  facie  that  of  the  community,  and 
one  dealing  with  it  as  her  separate  property  must  do 
so  at  his  peril;  and  if  he  relied  upon  the  deed  from 
the  husband  to  the  wife  to  establish  the  fact  that  it 
was  her  separate  property,  he  took  the  risk  of  the 
deed  being  such  as  to  have  that  effect.     But  the  deed 
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having  been  made  to  defraud  creditors  did  not  have 
the  effect  as  against  them  of  making  the  property 
therein  described  the  separate  property  of  the  wife. 


|No23o6.    Decided  November  12,  1896.] 

The  Washington  Bank  op  Walla  Walla,  Respond- 
ent,  V.  Fidelity  Abstract  and  Security  Company, 
Appellant. 

EXECUTION  —  PROPERTY  SUBJECT  —  ABSTRACT  BOOKS  —  ESTOPPEL. 

Under  Code  Proc.,  H79,  providing  that  "all  property,  real  and 
personal,  of  tl\^  jadgment  debtor,  not  exempt  bylaw,  shall  be  liable 
to  execution,"  a  set  of  abstract  books  are  subject  to  sale  on  execu- 
tion. 

The  owner  of  abstract  records  who  so  far  treats  them  as  valuable 
property  as  to  secure  a  loan  by  the  execution  of  a  chattel  mortgage 
thereon,  is  estopped  from  setting  up  as  a  defense  to  foreclosure  pro- 
ceedings that  the  records  would  be  of  no  value  in  the  hands  of  any 
but  the  compiler. 

Appeal  from  Superior  Court,  Walla  Walla  County. — 
Hon.  William  H.  Upton,  Judge.     Affirmed. 

Thomas  &  Dovell,  for  appellant. 
Thomas  H.  BrentSy  and  Wellington  Clarky  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  appellant  corporation  by  its  secre- 
tary^ S.  E.  Dean,  applied  to  the  respondent,  a  corpora- 
tion, for  a  loan  of  $2,000,  offering  as  security  a  chat- 
tel  mortgage  on  a  set  of  abstract  records,  maps  and 
indices  of  lands  in  Walla  Walla  county.  The  particu- 
lar description  was  as  follows: 
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"The  abstract  records  of  all  lands  in  Walla  Walla 
County,  State  of  Washington,  and  all  maps,  plats  and 
indices  thereunto  belonging,  or  in  any  wise  appertain- 
ing now  in  the  office  of  said  mortgagor." 

The  loan  was  made,  appellant  made  default  in  pay- 
ment and  respondent  brought  suit  to  foreclose  the 
mortgage.  The  defendant  answered,  setting  up  as  an 
affirmative  defense  that  the  property  described  in  the 
mortgage  was  a  copy  of  the  financial  records  of  Walla 
Walla  county,  arranged  in  a  certain  and  peculiar  man- 
ner by  appellant,  together  with  certain  peculiar  in- 
dices to  said  records  made  and  arranged  by  appel- 
lant; that  without  a  knowledge  of  the  arrangement 
of  said  copies  and  said  indices  the  said  property  was 
of  no  value  whatever;  that  the  property  described  was 
the  product  of  the  work  and  mind  of  the  said  Dean, 
secretary,  and  of  no  other,  and  that  the  same  were 
made  and  arranged  for  the  use  of  said  corporation, 
and  none  of  the  property  was  of  any  value  whatever 
unless  the  party  having  possession  thereof  had  the 
right  to  publish  and  copy  the  same.  The  cause  was 
referred  to  a  referee,  and  after  trial  the  referee  re- 
turned a  report  recommending  the  decree  as  asked  in 
the  complaint 

The  defendant  below  excepted  and  asked  the  court 
to  make  finding  in  accordance  with  the  answer  just 
above  quoted.  Only  one  question  is  brought  to  the 
attention  of  this  court,  namely,  the  contention  that  on 
account  of  the  peculiar  nature  of  the  property  de- 
scribed in  the  mortgage,  the  court  erred  in  decreeing 
its  sale.  The  appellant  relies  on  the  case  of  Dart  v, 
Woodhouse,  40  Mich.  399  (29  Am.  Rep.  544).  This 
case  holds  that  a  set  of  abstract  books,  such  as  those 
in  suit,  is  but  the  unpublished  manuscript  of  an 
author,  valuable  only  on  account  of  its  literary  con- 
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tents,  and  belongs  to  the  class  of  uuleviable  property, 
such  as  a  patent  right  or  a  copyright,  which  are  held 
b}'  most  of  the  courts  to  be  unassignable  privileges,  or 
incorporeal  and  intangible  rights. 

We  cannot  indorse  the  conclusion  or  the  reasoning 
of  the  case  just  cited.  It  seems  to  us  that  these 
abstract  books  were  not  so  intangible  or  incorporeal 
that  they  could  not  be  the  subject  of  levy  or  of  sale, 
and  such  was  the  holding  in  Leon  Loan  and  Abatrdct 
Co.  V.  Equnlization  Board,  86  Iowa,  127  (41  Am.  St. 
Hep.  486,  53  N.  W.  94),  where  the  case  of  Dart  v. 
Woodhovse,  supra,  was  reviewed.  That  case  was  also 
unfavorably  commented  upon  by  Freeman  on  Exebu- 
tions  (2d  ed.),  §110,  where  the  author,  in  reviewing 
the  case,  says: 

"In  a  set  of  abstract  books,  or  in  any  other  manu- 
scripts, we  see  nothing  intangible,  nothing  which 
makes  it  difficult  or  improper  to  subject  them  to 
execution.  Confessedly  they  are  property,  and  as 
such  may  be  valuable  to  their  compiler  or  owner, 
and  doubtless  he  may  by  his  voluntary  transfer  divest 
himself  of  title,  and  vest  it  in  another.  His  transfer 
may  not  divest  him  of  the  information  contained  in 
them,  and  certainly  will  not  impair  the  skill  required 
in  their  compilation  or  use.  The  fact  that  he  does 
not  and  cannot  transfer  his  information  and  skill 
constitutes  no  ground  for  denying  his  ability  to  trans- 
fer so  much  as  is  transferable.  In  a  state  whose  stat- 
utes in  general  terms  declare  all  property  subject  to 
execution,  we  can  perceive  no  reason  for  holding 
abstract  books  or  other  valuable  writings  not  subject 
to  executions." 

It  will  be  observed  in  this  connection  that  §  479, 
Code  Proc,  provides  that — 

"All  property,  real  and  personal,  of  the  judgment 
debtor,  not  exempt  by  law,  shall  be  liable  to  execu- 
tion." 
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This  was  also  the  view  taken  by  this  court  in  Booth 
&  Hanford  Abstract  Co.  v.  Phelps,  8  Wash.  549  (40  Am. 
St.  Rep.  921,  36  Pac.  490),  where  it  was  said: 

''  There  is  a  conflict  in  the  authorities  as  to  whether 
abstract  books  are  subject  to  taxation.  We  think  the 
better  rule  is  that  they  are  subject  thereto;" 

citing  Leon  Loan  and  Abstract  Co.  v.  Equalization 
Board,  supra. 

Many  of  the  cases  are  cases  [where  the  question 
arose  on  the  right  to  tax  such  property,  but  in  this 
case  a  more  rigid  rule  should  be  adopted  against  the 
claim  of  appellant.  By  his  own  contract  he  treated 
these  abstract  books  as  property  of  value,  and  ob- 
tained  a  valuable  consideration  for  them  in  the  nature 
of  a  loan,  and  it  would  be  unconscionable  to  allow 
him  to  plead  their  worthlessness  in  a  court  of  equity. 

The  judgment  will  be  aflBrmed. 

HoYT,  C.  J.,  and  Scott,  Anders  and  Gordon,  JJ., 
concur. 


[No  2.376.    Decided  November  12. 1896.] 

w  go         Ignatius  Colvin,  Appellant,  v.  Emma  E.  Colvin,  -Re- 

spondent. 


DIVORCE  — INABILITY  TO   LIVE   PEACEABLY  TOGETHEB — ALLOWANCE  OF 
ATTORNEY  FEES. 

Code  Proc.,  ^764,  subd.  7,  providing  that  "a  divorce  may  be 
granted  ui)on  application  of  either  party  for  any  other  canse  deemed 
by  the  court  sufficient,  and  the  court  shall  be  satisfied  that  the 
parties  can  no  longer  live  together,"  lodges  a  discretionary  power 
in  the  court  which  must  be  exercised  in  a,sound  and  legal  manner 
so  as  to  conduce  to  domestic  harmony  and  the  peace  and  morality 
of  society. 
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A  coart  is  warranted  in  refusing  a  divorce,  although  finding  that 
the  parties  cannot  live  peaceably  together,  when  such  failure  is  due 
to  their  own  obstinacy  and  stubbornness,  and  both  parties  are 
equally  in  fault.    (Dunbab  and  Scott,  J  J.,  dissent.) 

The  allowance  by  the  court  of  $300  as  counsel  fees  to  the  wife,  in 
refusing  the  husband's  petition  for  divorce,  is  not  an  abuse  of  the 
discretion  reposed  in  the  court  in  such  matters,  even  though  it  may 
appear  that  a  division  of  property  had  been  made  between  the 
parties  and  that  the  wife  was  amply  able  to  bear  the  expenses  at- 
tending the  action. 

Appeal  from  Superior  Court,  Thurston  County.— 
Hon.  T.  M.  Reed,  Jr.,  Judge.     Affirmed. 

John  R.  Mitchell,  for  appellant. 

John  C.  Kkber,  and  A.  E.  Rice,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — The  appellant  (plaintiff  below)  brought 
this  action  to  secure  a  divorce.  His  complaint  in  sub- 
stance charges  the  respondent  with  continual,  habitual 
unkindness,  and  that  she  is  irreconcilably  opposed  to 
plaintiff's  will,  wishes,  welfare,  business  and  interests, 
and  that  it  is  not  possible  for  the  plaintiff  to  longer 
live  with  the  defendant. 

The  answer,  after  denying  the  material  allegations 
of  the  complaint,  contains  an  affirmative  defense,  set- 
ing  up  specific  acts  of  cruelty  by  the  plaintiff.  At  the 
trial  of  the  cause,  after  appellant  rested,  respondent 
moved  for  a  dismissal  upon  the  ground  that  the  tes- 
timony on  the  part  of  the  plaintiff  failed  to  show  a 
.  prima  facie  case  for  the  relief  prayed.  This  motion 
was  granted,  findings  of  fact  made  and  judgment 
entered  in  favor  of  the  respondent,  dismissing  the 
cause,  awarding  costs  to  the  respondent,  and  $300  as 
counsel  fee.     The  appeal  is  from  such  judgment. 

The  appellant  is  sixty-six  and  the  respondent  fifty- 
five  years  of  age.     They   were   married  in   Thurston 
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county  in  the  year  18*66,  and  from  that  time  until 
about  the  15th  of  December,  1895,  continued  to  live 
together  as  husband  and  wife.  As  issue  of  such  mar- 
riage there  are  four  children  ranging  in  age  from 
seventeen  to  twenty-six  years.  During  their  marriage 
they  have  accumulated  property  to  the  value  of  some 
twenty-five  or  thirty  thousand  dollars,  and  in  addition 
to  the  property  so  accumulated,  the  appellant  is  the 
owner  in  his  own  right  of  considerable  property, 
which  was  acquired  by  him  prior  to  his  marriage  with 
the  respondent.  Pursuant  to  an  agreement  between 
the  parties,  their  property  was  divided  through  the 
instrumentality  of  arbitrators  chosen  by  them  in  the 
fall  of  the  year  1895,  and  since  such  division  the 
parties  have  lived  separate  and  apart.  For  a  number 
of  years  appellant  has  been  afflicted  with  a  cancerous 
affection  of  the  upper  lip  and  mouth,  from  which  he 
continuously  suffers  more  or  less  pain,  and  doubtless 
much  of  his  irritability  of  temper  is  due  to  this  dis* 
ease. 

Among  other  things  the  lower  court  found 

*'  6.  That  for  about  four  years  last  past  there  have 
been  occasional  quarrels  and  misunderstandings  be- 
tween plaintiff  and  defendant,  and  for  about  sixteen 
months  last  past  there  has  resulted  from  such  misun- 
derstandings and  disagreements  a  complete  estrange- 
ment between  plaintiff  and  defendant. 

7.  That  such  estrangement  is  so  great  that  the  parties 
cannot  henceforth  peaceably  live  together. 

8.  That  such  quarrels,  misunderstandings  and  dis- 
agreements occurring  aforesaid,  were  not  occasioned 
wholly  by  the  fault  or  misconduct  of  the  defendant, 
but  that  the  plaintiff  was  equally  in  fault  in  regard 
thereto." 

The  main  contention  of  the  appellant  is  that  his 
case  is   strong   enough    to  invoke  the  discretionary 
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power  conferred  by  subdivision  7  of  §  764,  Code  Proc. 
(2d  Hill),  which  provides 

"  And  a  divorce  may  be  granted  upon  application  of 
either  party  for  any  other  cause  deemed  by  the  court 
sufficient,  and  the  court  shall  be  satisfied  that  the  par- 
ties can  no  longer  live  together." 

There  was  no  proof  that  the  appellant  had  sustained 
any  mental  or  physical  injury,  or  suffered  any  per- 
sonal indignities  at  the  hands  of  the  respondent,  or 
that  he  lived  in  a  state  of  danger  or  apprehension  of 
violence,  nor  does  the  complaint  charge  any  specific 
acts  of  cruelty  on  the  part  of  the  respondent,  but 
it  is  insisted  that  the  evidence  does  not  justify 
the  finding  of  the  court  that  the  '*  quarrels,  misunder- 
standings and  disagreements  occurring  aforesaid,  were 
not  occasioned  wholly  by  the  fault  or  misconduct  of 
the  defendant,  but  that  the  plaintiff  was  equally  in 
fault  in  regard  thereto."  It  appears  from  the  evidence 
that  appellant  had  posted  notices  upon  the  farm, 
whereon  he  has  resided  since  their  property  was  di- 
vided, forbidding  the  respondent  to  go  upon  his  land. 
Also,  that  he  had  made  it  a  condition  in  a  lease  that  the 
lessee  should  not  permit  respondent  to  go  upon  the  de- 
mised premises.  It  further  appears  that  while  there 
were  numerous  wordy  disputes  and  disagreements  be- 
tween the  parties,  no  personal  violence  was  ever  offered 
or  threatened  iy  either  of  them  toivard  the  other. 

Examined  as  a  witness  in  his  own  behalf  appellant 
said: 

"  We  couldn't  agree  about  certain  things  for  the 
last  year  or  two  .  .  .  get  to  disputing  over  some 
trivial  matter  .  .  .  just  like  two  can't  agree,  you 
know,  get  to  talking  over  things,  get  to  quarreling 
about  one  thing  and  another;  sometimes  she  would  get 
up  and  leave;  sometimes  I  did,  so  we  finally  quit  en- 
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He  frankly  admitted  that  the  measure  of  his  blame 
was  as  great  as  that  of  the  respondent,  and,  indeed, 
we  think  that  this  conclusion  is  justified  by  the  entire 
evidence.  The  testimony  of  one  of  the  daughters  was 
that  both  parties  were  at  fault. 

Thomas  Ismay  was  one  of  appellant's  witnesses.  It 
appears  that  he  was  one  of  the  arbitrators  selected 
by  the  parties  to  effect  a  division  of  their  property. 
On  cross-examination  he  was  asked: 

*'  Question,  Now,  you  stated  on  direct  examination 
that  you  thought  the  parties  might  still  live  together. 
I  will  ask  you,  in  making  the  division  and  the  time, 
you  spent  where  they  both  were,  what  the  general 
treatment  that  he  received  at  her  hands  was?  Answer. 
Well,  so  far  as  I  saw  any  treatment  it  was  all  right; 
me  being  a  stranger  and  not  being  a  party  interested 
I  should  not  have  thought  there  was  any  grievance  in 
the  family;  I  think  I  made  two  or  three  suggestions, 
that  they  were  sparking  again.'* 

But  it  is  urged  that,  inasmuch  as  the  court  found 
"  that  the  parties  can  not  henceforth  peaceably  live  to- 
gether," a  case  is  made  under  the  discretionary  power 
lodged  in  the  court  by  virtue  of  subdivision  7,  §  764, 
2d  Hill,  supra.  Under  a  similar  provision  in  the  code 
of  Indiana  it  has  been  held  that  this  discretionary 
power  must  be  exercised  in  a  sound  and  legal  manner 
so  as  to  conduce  to  domestic  harmony,  and  the  peace 
and  morality  of  society,  and  that  the  action  of  the 
lower  court  in  such  cases  is  subject  to  revision.  Rit- 
ter  v.  Ritter,  5  Blackf.  81;  Ruby  v.  Ruby,  29  Ind.  174. 

We  do  not  think  it  was  intended  by  the  legislature 
that  a  divorce  should  be  granted  in  every  case  wherein 
it  should  be  found  **  that  the  parties  can  no  longer  live 
together,"  and  where,  as  here,  their  failure  to  live  to- 
gether is  due  to  their  own  obstinacy  and  stubbornness, 
we  think  a  divorce  should  be  denied.     It  is  not  the 
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policy  of  the  law  that  divorces  should  be  granted 
merely  because  parties  "  from  unruly  temper  "  or  mu- 
tual wranglings  live  unhappily  together.  In  order  to 
have  relief,  it  is  not  required  that  the  party  complain- 
ing should  be  wholly  without  fault,  for  the  law  recog- 
nizes the  weakness  of  human  nature,  and  measures 
the  conduct  of  the  parties  by  the  standard  of  common 
experience.  But  where  the  parties  to  a  divorce  suit 
are  in  pari  delicto,  the  conduct  of  each  being  a  con- 
stant aggravation  to  further  offense  by  the  other,  no 
divorce  will  be  granted  at  the  instance  of  either  party. 
Cate  v.  Gate,  63  Ark.  486  (14  S.  W.  675). 

We  think  the  rule,  applicable  to  the  present  case,  is 
well  stated  by  Chief  Justice  Cockrill,  in  the  case  of 
Cate  v.  Cate,  supra,  as  follows  : 

"  Unhappiness  sufficient  to  render  the  condition  of 
both  parties  intolerable  may  arise  from  the  mutual 
neglect  of  the  conjugal  duties;  but  when  the  parties 
are  thus  at  fault,  the  remedy  must  be  sought  by  them, 
not  in  the  courts,  but  in  the  reformation  of  their  con- 
duct. The  remedy  is  in  their  own  hands,  and  until  it 
has  been  tried  without  effect  by  the  party  complain- 
ing, the  courts  will  not  give  effect  to  the  complaint. 
Until  this  home  remedy  has  been  tested  and  failed, 
the  condition  of  each  may  be  said  to  be  due  to  his  or 
her  own  acts,  and  one  must  bear  the  consequences  of 
his  own  misconduct." 

See,  also.  Cooper  v.  Cooper,  17  Mich.  210  (97  Am. 
Dec.  182);  Morrison  v,  Morrison,  64  Mich.  53  (30  N. 
W.  903). 

In  the  case  last  cited  the  court  say  : 

"Where  both  are  to  blame  neither  should  be 
granted  a  divorce.  .  .  .  The  marriage  relation 
should  not  be  considered  as  a  garment  to  be  worn  or 
cast  aside  at  pleasure.'' 

The  proof  shows  the  appellant  to  be  a  man  of  rough 
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but  kindly  nature,  who  received  few  advantages  in 
early  life.  For  upwards  of  a  quarter  of  a  century  he 
and  the  respondent  lived  together  peaceably  and 
happily  amidst  the  discouragements  and  privations 
of  their  pioneer  home.  Their  plans  worked  well,  and 
as  a  result  of  their  joint  industry  and  good  judgment 
they  find  themselves  in  easy  circumstances  and  com- 
paratively rich.  In  the  light  of  these  circumstances 
and  of  the  entire  record,  we  are  unwilling  to  believe 
that  these  parties,  who  have  endured  so  much  for 
each  other  and  for  their  children,  cannot,  if  they  will, 
continue  to  live  together  happily.  To  do  so  involves 
the  making  of  mutual  concessions  and  sacrifices,  but 
these  they  should  cheerfully  make  for  their  own  hap- 
piness and  their  children's  welfare. 

We  do  not  think  the  allowance  of  $300  to  the  re- 
spondent for  counsel  fees  was  exorbitant  under  the 
circumstances  of  the  case.  At  least,  we  are  not  satis- 
fied that  in  allowing  that  sum  the  court  abused  its 
discretion. 

Upon  consideration  of  the  entire  record  the  judg- 
ment is  afiirmed. 

HoYT,  C.  J.,  and  Anders,  J.,  concur. 

Dunbar,  J.  (dissenting). — I  am  satisfied  that  the 
parties  cannot,  and  ought  not  to  live  together,  and  I 
think  the  plaintiff  showed  good  cause  for  a  divorce. 
I  therefore  respectfully  dissent  from  the  conclusion 
reached  by  the  majority. 

Scott,  J.,  concurs  in  dissenting  opinion. 
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Julia  A.  Underwood,  Respondent,  v.  J.  F.  Stack  et 
tLX,f  Appellants. 

8TATUTB     OP     FBAUD8  —  8ALB    OF     LAND8  —  ACTION     FOB     DAMAGE8  — 
JVDOMBNT  WITHOUT  VBBDICT. 

An  agreement  made  by  hu8band  and  wife  with  a  vendor,  through 
the  medium  of  letter8  and  te]egram8,  whereby  they  agree  to  take 
certain  land,  directing  that  the  deed  be  made  to  the  wife,  and  the 
deed  was  made  accordingly  and  posBession  of  the  premises  taken  by 
the  wife,  is  sufficient  to  show  a  valid  contract  of  purchase  as  against 
the  statute  of  frauds. 

Where  there  is  no  conflict  in  the  proob,  the  court  is  authorised  in 
taking  the  case  from  the  jury  and  rendering  judgment  for  the 
amount  claimed. 

Appeal  from  Superior  Court,  Kittitas  County. — 
Hon.  Carroll  6.  Graves,  Judge.    Affirmed. 

W.  S.  Smith,  for  appellants. 

Edward  Pruyn,  and  Kirk  Whited,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  was  an  action  to  recover  damages 
for  the  alleged  breach  of  a  contract  relating  to  the 
sale  of  certain  lands  by  the  plaintifif  to  the  defend- 
ants. The  defendants  contend  that  the  court  erred  in 
overruling  their  demurrers  to  the  complaint  on  the 
ground  that  it  did  not  state  a  cause  of  action.  No 
particular  is  pointed  out  wherein  the  complaint  is 
defective,  except  the  general  statement  in  their  brief 
that  the  contract  was  void.  We  fail  to  see  wherein  it 
was  void,  and  think  that  the  complaint  was  sufficient. 
Aside  from  this  question  the  main  controversy  is 
over  the  facts.  It  is  contended  that  no  sufficient  con- 
tract Was  proven  to  support  a  recovery.     The  defend- 
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ants  were  husband  and  wife,  and  letters,  relating  to 
the  purchase  of  the  land,  signed  by  them  were  intro- 
duced in  evidence.  There  was  also  introduced  a  tele- 
gram from  the  husband  stating  that  they  would  take 
the  land,  and  in  a  letter  by  him  thereafter  it  was 
directed  that  the  deed  should  be  made  to  Mrs.  Stack, 
and  stated  that  anything  done  by  her  would  be  satis- 
factory to  him.  The  deed  was  executed  accordingly, 
and  Mrs.  Stack  went  into  possession  of  the  premises. 
This  was  suflScient  to  show  a  valid  contract  for  the 
purchase  of  the  lands  on  the  part  of  the  defendants  as 
against  the  statute  of  frauds. 

A  motion  for  a  non-suit  was  denied.  The  defend- 
ants offered  no  proof,  and  the  court  took  the  case  from 
the  jury  and  entered  a  judgment  against  them  for 
11,500.  It  is  contended  that  this  was  error  and  that 
the  matter  should  have  been  submitted  to  the  jury  to 
determine  the  amount;  but  as  the  case  stood  there  was 
no  conflict  in  the  proofs,  and  it  was  not  error,  under 
the  circumstances,  for  the  court  to  render  a  judgment 
for  said  sum. 

Affirmed. 

HoYT,  C.  J.,  and  Anders,  Gordon  and  Dunbar,  JJ., 
concur. 
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The   City   of  Tacoma,    Appellant^   v.   The   Tacoma 
Light  and  Water  Company,  Respondent. 

MUNICIPAL  COBPOBATION8  —  CONTRACTS  — CONSTBUCTION. 

Where  a  municipal  ordinance  authorizing  the  purchase  of  a  light 
and  water  system  limits  the  property  purchased  to  such  as  was 
owned  or  operated  hy  the  company  as  a  part  of  its  water  and  light 
plants,  the  city  is  not  entitled  to  certain  real  property  which  he- 
longs  to  the  light  and  water  company,  and  is  used  for  other  pur- 
poses. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
William  H.  Pritchard,  Judge.     AflSrmed. 

John  Paul  Judson,  and  TT.  H,  H.  Kean  {James  Wick- 
ersham,  of  counsel),  for  appellant. 

Parsons,  Corell  A,  Parsons,  and  Crowley,  Sullivan  & 
Grosscup,  for  respondent. 

The  opinion  of  the  court  Was  delivered  by 

Scott,  J. — This  action  was  brought  to  obtain  pos- 
session of  certain  real  property,  which  the  city  claims 
to  have  purchased  of  the  Light  and  Water  Company 
at  the  time  it  purchased  its  electric  light  plant  and 
waterworks,  which  were  involved  in  a  former  case  be- 
fore this  court  between  said  parties.  13  Wash.  115 
(42  Pac.  533).  The  decision  there  rendered  seems  to 
us  to  clearly  settle  this  controversy  in  favor  of  the  de- 
fendant, as  found  by  the  lower  court.  The  ordinance, 
under  which  the  purchase  was  made  and  the  property 
in  question  claimed,  was  referred  to  in  the  case  cited 
and  was  published  in  Seymour  v.  TacoTtia,  6  Wash.  138 
(32  Pac.  1077).  Section  one  of  said  ordinance  limited 
the  property  purchased  to  such  as  was  owned  or  oper- 
ated by  the  defendant  as  a  part  of  its  water  and  electric 
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light  plants.  The  property  in  controversy  in  this 
case  was  not  so  owned  or  operated,  but  was  used  for 
an  entirely  different  purpose. 

Affirmed. 

HoYT,  C.  J.,  and  Anders,  Gordon  and  Dunbar,  JJ., 
concur. 


[No  242a    Decided  November  13,  1896.] 

The  State  of  Washington,  on  the  Relation  of  Mary 
Nolte  et  aL,  v.  Superior  Court  of  Kinq  County, 
J.  W.  Langley,  Judge, 

GARNISHMENT  —  BRINGING   IN  NEW  PARTIES  —  PROCESS  —  WRIT  OF  PRO- 
HIBITION —  COSTS. 

The  superior  court  has  no  authority  in  a  garnishment  proceeding 
to  make  an  order  directing  that  a  person  not  regularly  served  shall 
be  made  a  party  defendant,  although  it  may  appear  from  the  an- 
swer or  examination  of  the  garnishee  that  such  person  is  a  neces- 
sary party. 

Upon  the  issuance  of  a  writ  of  prohibition  restraining  action  on 
the  part  of  the  superior  court,  the  costs  should  be  taxed  against 
the  party  in  the  original  action  at  whose  instance  the  court  was 
proceeding  unlawfully. 

Original  Application  for  Prohibition. 

Condon  &  Wright,  for  relators  : 

The  superior  court  has  no  jurisdiction  to  bring  in 
Mary  Nolte  as  a  party  without  service  of  summons 
and  complaint  or  other  process  prescribed  by  statute. 
The  order  of  the  superior  court  in  effect  requires  Mrs. 
Nolte  to  appear,  affirmatively  to  plead  and  to  assume 
the  burden  of  proof.  Courts  can  acquire  jurisdiction 
only  by  proceeding  in  regular  and  orderly  course  in 


STATE,  EX  REL.  NOLTE,  v.  SUPERIOR  COURT.     501 
Nov.  1896.]  Opinion  of  the  Court — Scott,  J. 

the  manner  prescribed  by  statute.  They  cannot  dis- 
pense with  the  service  of  process  and  the  filing  of 
pleadings  nor  can  they  shift  the  burden  of  proof. 
State,  ex  rel.  Dodge,  v.  Langhome,  12  Wash.  588;  Brown, 
Jurisdiction,  §§1,  3,  40,  41,  and  notes. 

The  nature  of  the  suit  before  the  superior  court 
was  not  such  that  the  court  could  have  ordered  Mrs, 
Nolte  to  be  made  a  party  against  her  will  even  by  the 
service  of  process  otherwise  proper  in  form.  Marx 
r.  Parker,  9  Wash.  473  (37  Pac,  675,  43  Am.  St.  Rep. 
849);  A.  H.  King  Co.  v.  Seed,  25  N.  Y.  Supp.  1115; 
Chapman  v.  Forbes,  26  N.  E.  3. 

Where  a  lower  court  has  assumed  to  entertain  a 
cause  without  jurisdiction  or  in  excess  of  its  jurisdic- 
tion and  threatens  to  proceed  with  the  trial  of  the 
same  in  the  face  of  objection  made  upon  the  ground 
of  its  lack  of  jurisdiction,  a  writ  of  prohibition  will 
issue  from  this  court  to  prevent  it  from  proceeding 
further  with  the  cause.  North  Yakima  v.  Superior 
Court,  4  Wash.  655;  State,  ex  rel.  Cummings,  v.  Supe- 
rior Court,  5  Wash.  518;  State,  ex  rel.  Dodge,  v.  Lang- 
home,  12  Wash.  588. 

Costs  should  be  taxed  against  Alpheus  Byers  the 
plaintiff  in  the  superior  court.  State,  ex  reL  Cum- 
mingSf  v.  Superior  Court,  5  Wash.  518. 

Ovid  A.  Byers,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

ScoTT,  J. — This  is  an  application  for  a  writ  of  pro- 
hibition  based  upon  the  following  facts:  One  Byers 
obtained  a  judgment  in  the  superior  court  of  King 
county  against  one  Nolte,  and  thereafter  caused  a  writ 
of  garnishment  to  be  issued  against  the  Eureka  Coal 
Company.     Said  company  appeared  and  answered,  de- 
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laying  any  indebtedness  to  the  principal  defendant, 
but  it  appeared  that  it  had  executed  a  note  payable  to 
him,  which,  however,  was  alleged  to  be  the  property 
of  his  wife,  the  relator.  Thereupon,  upon  an  affidavit 
and  application  of  the  plaintiff,  the  court  issued  an 
order  reciting  that  the  relator  was  a  necessary  party 
to  said  controversy;  and  further  that  it  was  *'  therefore 
ordered  that  said  Mary  Nolte  be  and  she  hereby  is 
made  a  party  defendant  hereto,  and  she  is  hereby  re- 
quired to  file  in  this  court  within  twenty  days  from 
and  after  the  service  on  her  of  a  copy  of  this  order, 
together  with  a  copy  of  the  aforesaid  affidavit,  her  an- 
swer  setting  up  her  claim,  if  any,  to  the  note  and  mort- 
gage;" and  that  otherwise  her  default  would  be  entered. 

The  court  had  no  authority  to  proceed  in  any  other 
way  than  the  regular  one,  by  the  service  of  the  process 
provided  by  statute,  to  make  the  relator  a  party,  and 
the  writ  should  issue,  with  costs  against  the  plaintiff 
in  the  original  action. 

HoYT,  C.  J.,  and  Anders  and  Dunbar,  JJ.,  concur. 
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[No  2247.    Decided  November  14,  1896.] 

Eliza  Maud  Hill,  Appellant,  v.  J.  D.  Lowman,  Re- 

spondent. 

VACATION  OF  JUDGMENT — LIMITATION  ON  AC?TION  BY  MINOR — SUFFI- 
CIKNCY  OF  COMPLAINT — JUDGMENT  AGAINST  RXECUTOB  —  EFFECT 
ON  DEVISEES. 

An  action  for  the  vacation  of  a  judgment  against  a  minor  is 
barred  if  not  brought  within  a  year  after  the  arrival  of  such  minor 
at  the  age  of  majority. 

A  complaint  in  an  action  to  vacate  a  judgment  of  foreclosure  is 
insufficient,  when  there  is  no  showing  that  it  was  not  an  equitable 
one,  or  that  the  judgment  would  be  different  if  the  cause  were  re- 
tried. 

A  decree  of  foreclosure  against  the  executor  of  an  estate  is  bind- 
ing on  devisees,  although  not  parties  to  the  action. 

Appeal  from  Superior  Court,  King  County. —  Hon. 
Richard  Osborn,  Judge.     Affirmed. 

W,  F.  Hays,  for  appellant. 
Carr  &  Prestony  for  risspondent : 

In  an  action  against  an  executor  to  foreclose  a 
mortgage,  the  devisees  of  a  deceased  mortgagor  are 
not  necessary  parties,  and  a  judgment  rendered  in 
such  action  against  the  executor  concludes  the  heirs 
and  devisees  although  not  parties  to  the  action.  Hyde 
V.  Heller,  10  Wash.  586. 

It  is  the  settled  law  of  this  state  that  actions  in  re- 
lation to  the  real  estate  of  an  ancestor  can  only  be 
maintained  by  the  heir  or  devisee  after  the  close  of 
administration.  Hazelton  v.  Bogardua,  8  Wash.  102; 
Bakhv.  Smith,  4  Wash.  497;  Dunn  v.  Peterson,  4  Wash. 
170;  Hanford  v.  Davies,  1  Wash.  476. 

A  proceeding  to  vacate  a  judgment  of  the  superior 
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court  rendered  against  a  minor,  must  be  brought 
within  twelve  months  after  the  day  of  the  minor's 
majority.  Code  Proc,  §  1393,  subd.  8,  and  §  1395. 
Manton  v.  Humes,  3  Wash.  267;  Dahins  v.  Alston,  34 
N.  W.  182;  Eisenmenger  v.  Murphy,  43  N.  W.  784. 

If  in  an  action  against  a  minor,  process  is  duly 
issued  and  served  upon  him,  the  court  thereby  ac- 
quires jurisdiction  of  his  person,  and  if  the  court  fails 
to  appoint  a  guardian  ad  litem  for  him,  such  failure  is 
an  irregularity  merely  and  does  not  go  to  the  jurisdic- 
tion of  the  court,  and  the  judgment  rendered  in  such 
action  is  not  void  but  is  voidable  only.  Eisenmenger 
V.  Murphy,  s^ipra;  Dahms  v.  Alston,  supra;  Hoover  v. 
Kinsey  Plow  Co,,  8  N.  W.  658;  Drake  v.  Hanshaw,  47 
Iowa,  291. 

A  recital  in  a  judgment,  findings  or  decree,  of  the 
appointment  of  a  guardian  ad  litem  for  an  infant  de- 
fendant, is  sufficient  evidence  of  a  due  appointment. 
Benjamin  v,  Birmingham,  8  S.  W.  183;  White  v.  Mor^ 
ris,  12  S.  E.  80;  Rhoads  v.  Rhoads,  43  III.  239;  McAnear 
V.  Epperson,  54  Tex.  220  (38  Am.  Rep.  625);  Van 
Fleet,  Collateral  Attack,  §  475. 

The  appellant  is  not  entitled  to  a  vacation  upon 
petition,  since  she  shows  she  has  no  defense  to  the 
action.  Code  Proc,  §§1395-1397;  Hoover  v.  Kinsey 
Plow  Co.,  supra. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. —  It  is  doubtful  if  there  is  such  an  as- 
signment of  errors  in  the  brief  of  the  appellant  as 
would  warrant  the  court  in  entering  into  an  investi- 
gation of  the  cause,  but,  considering  the  nature  of  the 
case,  we  will  pass  over  that  inadvertence  and  look  at 
the  case  upon  its  merits. 

Appellant  is  the  daughter  of  George  D.  and  Ellen 
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K.  Hill,  both  deceased.  Before  the  decease  of  either 
Ellen  K.  or  George  D.  Hill,  they  borrowed  $15,000 
from  one  Reed,  and  gave  a  mortgage  to  secure  it,  upon 
certain  real  estate  described  in  the  record  in  this  case. 
Ellen  K.  Hill  died  testate  at  Seattle  on  the  14th  day 
of  February,  1887,  and  the  said  George  D.  Hill /died 
testate  December  5,  1890.  By  the  will  of  the  said 
Ellen  K.  Hill  her  husband  was  made  her  executor, 
and  she  bequeathed  all  of  her  property  to  her  four 
children,  share  and  share  alike,  appellant  being  the 
eldest.  The  mortgage  spoken  of  was  executed  on  the 
24th  day  of  March,  1885,  due  March  24,  1888.  On 
the  28th  day  of  November,  1887,  the  payee,  S.  G.  Reed, 
transferred  said  mortgage  to  the  respondent,  J.  D. 
Lowman,  and  on  the  28th  day  of  December,  1887,  re- 
spondent brought  suit  to  foreclose  the  mortgage  and 
obtained  a  decree  of  foreclosure  thereof  on  the  11th 
day  of  February,  1888,  prior  to  the  time  the  appellant 
was  eighteen  years  old,  but  after  she  was  fourteen 
years  old.  The  note  for  which  the  mortgage  was 
given  as  security  provided  that  the  amount  of  money 
borrowed  should  be  paid  three  years  after  the  date 
thereof,  with  interest  after  date  thereof  until  paid, 
payable  quarter  yearly.  In  the  mortgage  the  note 
was  set  out  verbatim,  but  instead  of  saying  **  with  in- 
terest after  date  until  paid,"  the  copy  set  out  in  the 
mortgage  reads,  "  with  interest  after  maturity  until 
paid."  The  mortgage  provided  that  the  whole  prin- 
cipal  sum  evidenced  by  the  note  should  become  due 
and  the  mortgage  might  be  foreclosed  for  the  whole 
sum  upon  default  being  made  in  the  payment  of  any 
interest  installment.  The  interest  upon  the  note  was 
paid  quarter  yearly  up  to  the  24th  day  of  December, 
1886,  but  no  installment  of  interest  falling  due  thereon 
at  any  time  thereafter  was  ever  paid. 
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This  action  was  brought  by  the  appellant,  Eliza 
Maud  Hill,  to  vacate  the  judgment  rendered  in  the 
foreclosure  proceeding,  and  for  a  decree  to  the  appel- 
lant of  such  portion  of  the  mortgaged  premises  as  she 
was  entitled  to.  The  court  below  found  that  there 
was  no  equity  in  the  petition  of  plaintiff  in  this  action; 
that  she  had  no  interest  in  the  property  affected  by 
the  decree  in  the  former  suit  of  foreclosure,  sufficient 
to  entitle  her  to  maintain  this  action,  and  that  the 
defendant  was  entitled  to  a  decree  upon  the  facts 
found;  dismissed  the  action  and  entered  judgment 
against  the  plaintiff  for  costs. 

We  are  not  able  to  find  any  merit  in  this  appeal. 
If  it  is  considered  as  an  action  for  the  vacation  of  the 
judgment  it  is  barred  by  the  statute  of  limitations, 
more  than  a  year  having  expired  since  the  arrival  of 
the  appellant  at  the  age  of  majority.  Again,  there  is 
no  equitable  showing  made  by  appellant  —  really  no 
allegation  in  the  complaint  —  that  the  decree  was  not 
an  equitable  one,  and  that  the  judgment  would  be  any 
different  if  it  were  vacated  and  the  cause  re-tried.  It 
is  contended  by  the  appellant  that  she  is  not  bound 
by  the  decree  of  foreclosure  from  the  fact  that  she 
was  not  a  party  to  the  foreclosure  suit.  Even  if  this 
were  true,  it  is  not  disputed  that  the  executor  was 
made  a  party  to  the  foreclosure  of  the  mortgage,  and, 
under  the  decision  of  this  court  in  Hyde  v.  Heller^  10 
Wash.  586  (39  Pac.  249),  that  would  be  sufficient  to 
give  the  court  jurisdiction.  Again,  the  court  finds  as 
a  fact  in  this  case  that  the  appellant  was  made  a  party 
to  the  foreclosure  suit  by  service  upon  her  guardian 
ad  litem.  This  finding  was  not  excepted  to  by  the 
appellant,  and  must  stand  as  the  established  fact  in 
this  case.  In  fact,  no  exceptions  were  made  to  either 
the  findings  of  fact  or  conclusions  of  law  made  by  the 
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lower  court,  and  as  the  findings  of  fact,  we  think, 
without  any  question  warrant  the  conclusions  of  law, 
and  the  conclusions  warrant  the  judgment  rendered, 
said  judgment  must  be  affirmed. 

HoYT,  C.  J.,  and  Scott,  Anders  and  Gordon,  JJ., 
concur. 


[  No.  2267.    Decided  November  14.  1890.  i 

Port  Townsend  Southern  Railroad  Company,  Ap- 
pellant, V.  Allen  Weir,  Respondent 

ACTION  ON  PBOMI880RY  NOTB  —  SUFFICIENCY  OF  ANSWER — FAILURE  OF 
CONSIDERATION  —  SUFFICIENCY  OF  EVIDENCE. 

In  an  action  upon  a  promissory  note,  plaintiff  is  not  entitled  to 
judgment  on  the  pleadings  when  the  answer  admits  the  execution 
of  the  note  but  alleges  a  failure  of  consideration,  and  also  that  the 
defendant's  signature  was  obtained  by  fraud. 

In  a  suit  upon  a  promissory  note  for  $250  given  by  defendant  to 
plaintiff  as  part  of  a  subsidy  for  the  construction  of  a  railroad  from 
the  city  of  Port  Townsend  to  connect  with  a  transcontinental  line 
of  railway,  in  accordance  with  a  bond  for  |l,000  conditioned  that, 
if  twenty  miles  of  road  were  completed  by  a  certain  date,  $250 
should  become  due  and  the  balance  upon  the  completion  of  the 
road  as  a  whole,  a  verdict  for  defendant  will  not  be  disturbed  when 
no  more  than  the  first  twenty  miles  had  been  constructed  and  the 
issue  submitted  to  the  jury  was  as  to  whether  or  not  the  note  in 
suit  was  to  cover  a  portion  of  the  second  installment  instead  of  the 
first,  as  it  must  be  presumed  from  their  verdict  that  they  found  the 
note  was  given  as  a  part  of  the  second  installment,  for  which  there 
was  admittedly  no  consideration. 

Appeal  from  Superior  Court,  Thurston  County. — 
Hon.  T.  M.  Reed,  Jr.,  Judge.     Affirmed. 

S.  H.  Piles f  and  /.  E.  Lilly,  for  appellant. 
M.  A.  Root,  and  Allen  Weir,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  action  was  brought  upon  a  promis- 
sory note  for  $250,  executed  by  the  defendant  to 
plaintiff,  From  a  verdict  and  judgment  for  defendant 
the  plaintiff  has  appealed. 

The  first  error  complained  of  is  the  denial  of  a 
motion  for  judgment  on  the  pleadings;  but  as  the 
answer  alleged  a  failure  of  consideration,  and  further 
that  the  defendant's  signature  to  the  note  was  obtained 
by  fraud,  this  motion  was  properly  denied. 

It  is  next  contended  that  the  court  erred  in  admit- 
ting evidence  of  fraud,  but  the  record  shows  that  the 
plaintiff's  objection  to  this  testimony  was  sustained. 

Another  contention  is  that  there  was  no  evidence  to 
support  the  verdict.  It  appeared  that  the  defendant 
had  executed  to  the  plaintiff  his  bond  in  the  sum  of 
$1,000,  conditioned  in  substance  that  if  the  plaintiff 
should,  on  or  before  September,  1890,  complete  and 
operate  a  line  of  railroad  for  a  distance  of  twenty 
miles  southerly  from  a  point  in  the  city  of  Port  Town- 
send,  one-fourth  of  said  sum  should  then  become  due 
and  payable;  and  that  the  remainder  of  it  should  be- 
come due  and  payable  upon  the  completion  of  such 
railroad  to  a  point  connecting  Port  Townsend  with  a 
transcontinental  railroad;  and  it  was  admitted  by  a 
stipulation  that  the  note  was  executed  pursuant  to  the 
stipulations  of  such  bond.  It  was.  admitted  also  that 
the  first  twenty  miles  of  road  had  been  completed,  and 
the  conditions  of  the  bond  in  that  respect  complied 
with.  But  the  issue  was  as  to  whether,  as  claimed  by 
the  plaintiff,  the  note  had  been  given  for  the  first  in- 
stallment provided  for  by  the  bond,  or  whether,  as 
claimed  by  the  defendant,  it  was  given  to  represent  a 
portion  of  the  second  installment.  This  question  was 
submitted  to  the  jury  under  proper  instructions  by  the 
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court,  and  the  jury  having  rendered  a  verdict  for  the 
defendant  must  be  presumed  to  have  found  that  it  was 
given  as  a  part  of  the  second  installment.  As  to  this, 
it  was  conceded  that  the  terms  of  the  bond  had  not 
been  complied  with  by  the  plaintiff  and  that  the  con- 
sideration had  wholly  failed.  We  think  this  was  com- 
petent proof  to  sustain  the  verdict  rendered. 

It  is  lastly  complained  that  the  court  erred  in  deny- 
ing a  motion  for  a  new  trial,  but  we  find  nothing  in 
the  proofs  submitted  which  would  warrant  us  in  hold- 
ing that  the  discretion  of  the  court  was  abused  in  this 
particular,  and  the  judgment  is  affirmed. 

HoYT,  C.  J.,  and  Anders,  Gordon  and  Dunbar,  J.J., 
concur. 


f  No  2274.    Decided  November  14. 1890.J 

The  State  op  Washington,  Respondent^  v.  William 
S.  Gleason,  Appellant, 

mJNICIPAL  GOUBT8  — JURISDICTION  —  ABtJAULT  AND  BATTERY. 

The  constitutional  provision  requiring  all  offences  theretofore 
prosecuted  hy  indictment  to  be  thereafter  prosecuted  by  information 
or  indictment  does  not  require  an  information  or  indictment  against 
one  charged  with  assault  and  battery  in  a  municipal  court  or  that  of 
a  justice  of  the  peace,  since  the  offence  was  within  the  jurisdiction 
of  a  justice  of  the  peace  before  the  adoption  of  the  constitution. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Norman  Buck,  Judge.     Affirmed. 

L.  H,  Prather,  for  appellant. 

J.  W.  Feighany  Prosecuting  Attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by. 

Scott,  J. — The  defendant  was  tried  upon  an  ordi- 
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nary  complaint,  in  substance  such  as  is  used  before 
a  justice  of  the  peace,  in  the  municipal  court  of  the 
city  of  Spokane,  and  convicted  or  the  crime  of  assault 
and  battery,  and  was  fined  in  the  sum  of  $500.  From 
this  judgment  he  appealed  to  the  superior  court,  and 
therein  moved  to  quash  all  the  proceedinga  and  for 
his  discharge,  because  the  court  had  no  jurisdiction 
to  try  him  without  an  information  or  indictment  first 
having  been  found  or  presented  against  him.  This 
motion  was  denied  and  he  was  again  tried  and  con- 
victed; from  which  judgment  he  has  appealed. 

It  is  contended  that  the  constitution,  art.  1,  §25, 
which  provides  that  all  offences  theretofore  prosecuted 
by  indictment  might  thereafter  be  prosecuted  by  in- 
formation or  indictment,  as  might  be  prescribed  by 
law,  would  require  an  information  in  this  case  as 
prior  to  the  constitution  all  offences  except  those 
within  the  jurisdiction  of  a  justice  of  the  peace  had  to 
be  prosecuted  by  indictment,  and  that  the  jurisdiction 
of  the  municipal  court  in  this  case  to  proceed  without 
it  was  no  greater  than  that  of  a  justice  of  the  peace, 
and  that  when  the  municipal  judge  concluded  that  a 
fine  of  $100  was  not  a  sufiicient  punishment,  it  was 
his  dutj'^  to  bind  the  defendant  over  lo  the  superior 
court  unless  the  municipal  court  could  proceed  by  in- 
dictment or  information. 

Conceding  for  the  purposes  of  this  case  that  the 
question  was  properly  raised,  we  do  not  think  the 
contention  is  well  founded.  At  the  time  the  consti- 
tution was  adopted  justices  of  the  peace  had  concur- 
rent jurisdiction  with  the  district  courts  in  prosecutions 
for  assault  and  battery,  and  hence  this  offence  was  not 
necessarily  an  offence  "  theretofore  prosecuted  by  in- 
dictment." A  justice  of  the  peace  had  jurisdiction  to 
try  a  defendant  for  this  offence  before  the  adoption  of 
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the  constitution,  and  impose  a  fine  up  to  the  statutory 
limit.  The  nature  of  the  offence  was  not  changed  by 
the  constitution.  The  constitution  authorized  the 
creation  of  the  municipal  court  and  authorized  the 
legislature  to  prescribe  its  jurisdiction  and  powers. 
The  legislature,  by  merely  increasing  the  limit  within 
which  a  fine  might  be  imposed  did  not  change  the 
nature  of  the  offence,  nor  require  it  to  be  prosecuted 
by  indictment  or  information  in  the  municipal  court, 
or  in  the  superior  court  upon  an  appeal. 

Affirmed. 

HoYT,  C.  J.,  and  Anders  and  Dunbar,  JJ.,  concur. 


[No.  2277.    Decided  November  14 <  1896]  

Thomas  Watterson  et  al.j  Respondents,  v.  C.  P.  Mas-      u  ass 
TERSON  et  aL,  Appellants,  ,  15  511 

L98    800 
•  I  96    649 

APPEAL  —  NOTICE  —  BANEB  —  ENFOBGBMENT    OF    STOCKHOLDBBS'    LIA- 
BILITY —  BEGBIVBB8 . 

The  fact  that  notice  of  appeal  has  been  given  but  not  served  on 
all  who  had  appeared  in  the  action,  will  not  preclude  the  parties 
not  served  from  themselves  giviuR  notice  of  appeal  and  serving 
same  upon  all  necessary  parties ;  and,  in  such  case,  there  is  nothing 
objectionable  in  the  abandonment  of  the  first  appeal,  by  those  at- 
tempting it,  and  a  joinder  by  them  in  the  second  one. 

The  fact  that  a  banking  corporation  is  insolvent  and  in  the 
hands  of  a  receiver  will  not  entitle  creditors  to  proceed  against  its 
stockholders  upon  their  secondary  liability,  but  such  liability  con- 
stitutes a  part  of  the  receiver's  trust  fund,  which  the  court  is 
authorized  to  direct  him  to  enforce  for  the  benefit  of  all  the  credit- 
ors.   ( Wihgn  v.  Book,  13  Wash.  676,  followed.) 

The  fact  that  an  action  by  creditors  against  the  stockholders  of 
an  insolvent  bank  includes  the  receiver  of  the  bank  as  a  party, 
will  not  entitle  the  creditors  to  enforce  the  contingent  liability  of 
the  stockholders  by  a  direct  proceeding  against  them. 
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Appeal  from  Superior  Court,  Pierce  County. — Hon. 
W.  H.  Pritchard,  Judge.     Reversed. 

Remington  &  Reynolds,  and  John  Paul  Judson,  for  ap- 
pellant: 
The  complaint  in  this  case  shows  upon  its  face,  it 
was  conceded  throughout  the  trial,  and  the  evidence 
conclusively  showed,  that  there  were  assets  of  the 
insolvent  bank  then  in  the  hands  of  the  receiver  and 
available  to  the  creditors.  Upon  the  authority  of 
Wilson  V.  Book,  13  Wash.  676,  we  submit  that  the  de- 
murrer  should  have  been  sustained  and  the  action 
dismissed.  In  addition  to  the  authorities  cited  in  the 
opinion  in  that  case,  we  might  add:  Stewart  v.  Lay, 
45  Iowa,  604;  Appeal  of  Means,  85  Pa.  St.  75;  Mc- 
Claren  v.  Franciscus,  43  Mo.  452;  Wright  v.  McCo^r- 
mack,  17  Ohio  St.  87;  Harper  v.  Union  Manufacturing 
Co.,  100  111.  225;  Grew  v.  Breed,  10  Mete.  (Mass.)  569 
(46  Am.  Dec.  687). 

John  A,  Shank,  and  Walter  M.  Harvey  {Herbert  S. 
Origgs,  of  counsel),  for  respondents: 
The  appointment  of  a  receiver  would  not  affect  the 
right  of  the  creditors  to  enforce  liability  by  proceed- 
ing against  the  shareholders  directly.  2  Morawetz, 
Corporations,  842;  Cook,  Stock  &  Stockholders,  §219; 
23  Am.  <fe  Eng.  Enc.  Law,  pp.  884-887,  and  authorities 
there  cited;  Morgan  v.  Lewis,  17  N.  E.  558;  Hodgson 
V.  Cheever,  8  Mo.  App.  318;  State  Savings  Bank  v.  Kel- 
logg f  52  Mo.  583;  McDougald  v.  Lane,  18  Ga.  444;  Lane 
V.  Morris,  8  Ga.  468;  Brohston  v.  Downing,  22  S.  E. 
277;  Paine  v.  Stewart,  33  Conn.  517;  Bank  of  Rough- 
keepsie  v.  Ibbotson,  24  Wend.  479;  Perkins  v.  Church, 
31  Barb.  84;  Briggs  v.  Pennimdn,  8  Cow.  391  (18  Am. 
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Dec.  454);  Kincaid  v,  DwineUe,  59  N.  Y,  551;  Spence 
V.  Shapard,  57  Ala.  598. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  C.  J. — A  portion  of  the  defendants  in  this 
action  gave  notice  of  appeal,  but  did  not  serve  it  upon 
all  who  had  appeared  in  the  action.  Thereafter  the 
defendants  not  served  with  notice  themselves  gave 
notice  and  served  it  upon  all  necessary  parties.  Re- 
spondents moved  to  dismiss  both  appeals;  the  first  for 
the  reason  that  the  required  parties  had  not  been 
served,  and  the  second  because  it  was  taken  while  the 
first  was  pending  and  undisposed  of. 

It  was  clearly  the  right  of  the  defendants  not  served 
with  notice  of  the  first  appeal  to  give  notice  in  their 
own  behalf;  hence  their  appeal  was  regularly  taken; 
and  this  being  so,  those  who  attempted  the  first  appeal 
could  abandon  it  and  join  in  the  second  one.  By 
their  doing  so  the  duplication  of  papers  was  pre- 
vented, and  the  whole  matter  of  the  prosecution  of  the 
appeal  simplified,  and  at  the  same  time  every  object 
which  the  requirements  of  the  statute  had  in  view 
was  fully  accomplished. 

The  motion  to  dismiss  must  be  denied. 

The  Bank  of  Puyallup  had  failed  and  a  receiver  of 
its  assets  had  been  duly  appointed  by  the  superior 
court  of  Pierce  county.  Thereafter  this  action  was 
brought  by  a  creditor  of  the  bank  against  its  stock- 
holders to  recover  in  his  own  interest  and  that  of  all 
other  creditors  the  contingent  liability  of  the  stock- 
holders under  the  provisions  of  the  constitution  of 
this  state.  The  receiver  was  made  a  party  to  the 
action.  Other  creditors  intervened  and  the  action 
resulted  in  a  judgment  against  the  stockholders  re- 
spectively for  their  share  of  the  liability  growing  out 

33—15  WASH. 
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of  the  claims  of  all  the  creditors  which  were  estab- 
lished in  the  action.  From  this  judgment  this  appeal 
has  been  prosecuted. 

The  principal  questions  involved  in  this  case  were 
decided  in  Wilson  v.  Book,  13  Wash.  676  (43  Pac.  939), 
and  it  is  conceded  that  under  the  rule  therein  an- 
nounced the  judgment  cannot  stand;  but  respondents 
earnestly  contend  that  the  decision  in  that  case  was 
against  the  great  weight  of  authority,  and  ask  that  the 
questions  therein  decided  be  again  examined.  This 
has  been  done,  but  such  re-examination  has  resulted 
in  the  confirmation  of  the  views  expressed  in  the 
opinion  filed  in  that  case.  If  any  proof  had  been 
needed  that  the  method  pointed  out  in  that  opinion 
for  enforcing  the  contingent  liability  of  stockholders 
was  demanded  by  public  policy  and  was  in  the  inter- 
est of  all  classes  interested  in  the  bank,  such  proof  is 
furnished  by  the  record  in  this  case.  After  great  ex- 
pense and  the  waste  of  much  time  for  the  purpose  of 
establishing  the  facts  necessary  to  authorize  the  en- 
forcement of  the  liability  in  behalf  of  creditors  against 
the  stockholders,  such  creditors  were  in  no  better 
situation  than  the  receiver  was  before  they  had  com- 
menced  this  proceeding.  Hence,  it  was  the  duty  of 
the  courts  to  interpret  our  constitutional  provision  so 
as  to  make  the  enforcement  of  this  contingent  liability 
a  part  of  the  duties  of  the  general  receiver,  if  the 
language  used  would  authorize  such  a  construction. 
We  thought  then,  and  still  think,  that  such  a  con- 
struction is  reasonable.  It  is  true  that  the  courts  of 
many  states  have  interpreted  somewhat  similar  con- 
stitutional provisions  to  authorize  the  creditors  to 
proceed  directly  against  the  stockholders,  but  in  most, 
if  not  all,  of  these  states  their  constitutional  or  statu- 
tory provisions  were  so  different  from  ours  that  the 


TACOMA  ▼.  COMMERCIAL,  ETC.,  POWER  CO.      515 

Nov.  1896.]  Syllabus. 

cases  are  entitled  to  but  little  consideration.  For  that 
reason  we  thought  it  our  duty  to  interpret  our  con- 
stitutional provision  so  as  to  best  protect  the  interests 
of  all  concerned,  so  far  as  the  language  used  would 
warrant  such  construction.  We  are  satisfied  with  the 
conclusion  upon  this  question  to  which  we  arrived  in 
the  case  above  referred  to,  and  must  adhere  thereto. 

The  only  reason  suggested  why  this  case  is  not 
governed  by  that  one  is  that  in  that  case  the  general 
receiver  was  not  made  a  party  to  the  action  against 
the  stockholders,  while  in  this  one  he  was.  But  we 
are  unable  to  see  how  this  fact  could  in  any  manner 
affect  the  right  of  the  creditors  to  maintain  an  inde- 
pendent action. 

The  judgment  will  be  reversed  and  the  proceeding 
dismissed. 

Dunbar,  Scott,  Anders  and  Gordon,  JJ.,  concur. 


[Na2d54.    Decided  November  14, 1896.] 

The   City  of  Tacoma,   Respondent,  v.  Commercial 
Electric  Light  and  Power  Company,  Appellant 

PLBA  IN  ABATBIilCNT  —  ANOTHBB  ACTION  PBNDINO. 

Where  ao  electric  light  company  has  secared  a  restraiDing  order 
prohibiting  a  city  from  interfering  with  it  while  stretching  certain 
wires,  which  had  been  torn  down  the  night  before  by  the  city  offi- 
cials, a  sabsequent  action  by  the  city  seeking  to  restrain  the  com- 
pany from  replacing  its  wires  involves  identical  issues  and  is  subject 
to  a  plea  in  abatement. 

Appeal  from  Superior  Court,  Pierce  County. —  Hon.' 
John  C.  Stallcup,  Judge.     Reversed. 
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Stiles  &  Stevens f  for  appellant. 

John  Paul  Judson,  and  W.  H.  H.  Kean^  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. —  Careful  and  elaborate  briefs  have  been 
prepared  by  both  appellant  and  respondent  on  the 
merits  of  this  case,  but  there  is  a  question  lying  at  the 
threshold  which  renders  it  unnecessary  for  us  to  dis- 
cuss the  merits.  A  plea  in  abatement  was  made  by 
the  appellant  and  the  court  was  asked  to  vacate  the 
restraining  order  and  dismiss  this  action  by  reason  of 
the  pendency  of  another  case  involving  the  same  ques- 
tions. 

The  appellant  had  commenced  in  the  superior  court 
of  Pierce  county  before  Judge  Pritchard,  superior 
judge,  injunctive  proceedings  against  the  respondent 
in  this  case,  and  a  restraining  order  had  been  granted 
by  Judge  Pritchard  prohibiting  the  city  of  Tacoma, 
tlie  respondent  here,  from  interfering  with  the  Com- 
mercial Electric  Light  and  Power  Company,  appellant 
here,  stretching  certain  wires  which  had  been  torn 
down  the  night  before  by  the  city  officials.  The  re- 
straining order  obtained  by  the  appellant  had  been 
served  upon  the  respondent  together  with  the  sum- 
mons and  complaint  in  the  action,  and  a  few  hours 
after  such  service  the  present  action  was  commenced 
by  the  respondent  seeking  to  restrain  appellant  from 
proceeding  to  replace  its  wires.  The  second  restrain- 
ing order,  the  present  one,  was  brought  in  the  superior 
court  before  Judge  Stallcup,  superior  judge  of  Pierce 
county. 

The  pleadings  show  conclusively  that  the  real  issues 
in  the  two  cases  are  identical  and  the  motion  to  vacate 
and  dismiss  ought  to  have  been,  upon  the  showing 
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made,  at  once  granted  by  the  judge.  Every  issue  in- 
volved in  this  action  could  have  been  litigated  in  the 
prior  action  which  was  plead  in  abatement;  even  the 
question  of  nuisance  would  have  been  a  defense  which 
the  defendant  in  the  first  action  could  have  pleaded. 
Without  specially  reviewing  the  pleadings  in  the  re- 
spective cases,  it  is  too  plain  for  argument  that  the 
substantive  issues  in  the  two  cases  are  identical,  and 
the  only  result  of  entertaining  jurisdiction  in  the  last 
case  was  to  interfere  with  and  annul  the  action  of  the 
judge  who  issued  the  first  restraining  order.  Such  a 
practice  is  wrong  in  theory  and  is  liable  to  be  perni- 
cious in  effect. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded with  instructions  to  the  lower  court  to  vacate 
the  restraining  order  and  dismiss  the  action. 

HoYT,  C.  J.,  and  Anders,  Gordon  and  Scott,  JJ., 
concur. 


[  No.  2218.    Decided  November  16. 1896.] 

John  W.  Kleeb,  Appellant  v.  Benjamin  Frazer  et  al.. 
Respondents. 

FRAUD  —  BUFFiaENCY  OF  B VIDBNCE. 

When  fraud  is  alleged  it  must  have  more  conclusive  proof  to  war- 
rant the  entry  of  a  judgment. than  mere  inferences  springing  from 
one  or  two  suspicious  circumstances,  especially  when  these  had 
transpired  so  long  before  the  trial  as  to  make  the  incidents  con- 
nected with  them  difficult  of  proof. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
W.  H.  Pritchard,  Judge.     Affirmed. 
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Parsons,  Corell  &  Parsons,  for  appellant. 
O'Brien  &  Robertson,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  action  was.  brought  to  set  aside 
and  annul  an  alleged  fraudulent  deed  and  bill  of  sale, 
miade  by  the  defendant  Benjamin  Frazer  to  his 
brother  Henry  Frazer,  respondents  in  this  case.  The 
appellant  relies  upon  the  Judgment  in  this  court  in 
O'Leary  v.  Duvall,  10  Wash.  666  (39  Pac.  163);  but  a 
careful  review  of  all  the  testimony  in  this  case  con- 
vinces us  that  the  rule  applied  in  that  case  is  not  appli^ 
cable  to  this.  While  it  is  true  that  fraud  is  hard  to  prove 
yet  it  is  equally  true  that  it  must  be  proven  before  judg- 
ment  of  fraud  can  be  entered;  and  while  there  are  one 
or  two  suspicious  circumstances  in  this  case, —  as  for  in- 
stance the  sending  of  the  $1,600  draft  to  Henry  Frazer 
for  the  benefit  of  his  brother  Benjamin  Frazer, —  yet 
this  was  only  an  incident  in  the  whole  transaction, 
and  the  only  one  we  have  been  able  to  discover,  which 
is  not  consistent  on  its  face  with  the  theory  of  good 
faith;  and  as  the  transaction  was  several  years  ago,  it 
might  well  happen  that  the  witness  had  forgotten 
many  things  which  would  serve  to  explain. 

We  have  examined  with  particular  care  the  testi- 
mony  in  reference  to  deposits  in  the  banks,  and  we 
think  it  not  unlikely  that  men  of  the  business  charac- 
ter of  these  respondents  would  not  be  able  to  produce 
any  evidence  of  the  mode  of-  their  transaction  with 
the  banks  or  with  the  volume  of  business  transacted 
at  a  time  so  long  ago;  and  the  testimony  of  the  officers 
of  the  banks  was  not  by  any  means  conclusive  that 
the  respondents  did  not  have  the  money  deposited  in 
the  respective  banks  which  they  testified  they  had. 
On  the  whole,  we  think,  applying  the  most  liberal 
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rules  in  favor  of  the  appellant,  that  he  has  failed  to 
overcome  the  burden  of  establishing  fraud  upon  these 
respondents  in  the  transaction  attacked,  and  finding 
no  error  in  any  other  respect,  the  judgment  will  be 
affirmed,    x 

Scott,  Gordon  and  Anders,  JJ.,  concur. 

HoYT,  C.  J.,  dissents. 


[2251.    Decided  November  16, 1896.J 

C.  P.  OuDiN,  Respondent^  v.  Charles  Grossman  et  ux.. 
Appellants. 

FBAUD — 8UFFICIBKGT  OP  BVIDBNCB  —  COMMUNITY  LIABILITY. 

In  an  action  to  recover  a  sum  of  money,  which  plaintiff  had  been 
induced  to  pay  for  the  purchase  of  a  mine  in  reliance  upon  false  rep- 
resentations of  the  defendants,  evidence  is  admissible  showing  that 
the  defendants  had  made  representations  to  other  parties  than 
plaintiff,  and  to  the  people  in  the  vicinity  generally,  r^^rding  the 
existence  and  character  of  the  mine  and  the  value  of  its  ores,  such 
representations  being  part  of  one  continuous  scheme  or  transaction 
for  the  purpose  of  selling  the  mine  to  any  one  that  could  be  induced 
to  buy. 

A  judgment  for  plaintiff,  in  an  action  to  recover  money  paid  for 
the  purchase  of  a  mine,  will  not  be  disturbed  when  there  is  evidence 
tending  to  show  that  the  mine  in  fact  had  no  existence,  the  location 
being  invalid,  and  that  the  ore  exhibited  as  a  sample  did  not  come 
from  the  mine  at  all. 

A  judgment  against  husband  and  wife  is  warranted  in  an  action 
to  recover  money  which  plaintiff  was  induced  to  pay  for  certain  prop- 
erty upon  the  false  representations  of  the  husband,  when  title  to  the 
property  was  in  the  wife's  name  and  the  consideration  therefor  was 
community  property. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  John  McBride,  Judge  pro  tern.     Affirmed. 
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William  T.  Stolid  for  appellants: 

The  burden  is  on  plaintiff  to  show  the  concurrence 
of  the  following,  viz:  That  there  were  false  represen- 
tations  of  material  facts  made  to  him;  that  such  were 
known  to  be  false;  that  they  were  made  to  deceive  and 
were  acted  upon ;  that  damage  resulted  therefrom.  Coo- 
ley,  Torts,  §§480-483;  Bigelow,  Torts,  p.  2.  The  false 
representations  must  be  the  statement  of  a  material  fact, 
and  not  the  mere  expression  of  an  opinion;  the  value 
of  property  or  its  utility  for  a  given  purpose  is  always 
a  mere  matter  of  opinion  upon  which  men  must 
necessarily  differ.  Tuck  v.  Downing ,  76  111.  71;  Parker 
V,  MoxdUm,  19  Am.  Rep.  315;  Ellis  v.  Andrews,  15  Am. 
Rep.  379;  Slaughter's  Adm'r.  v.  Gerson,  13  Wall.  385. 

Plummer  &  Thayer,  for  respondent: 

In  the  case  here  the  defendant,  Charles  Crossman, 
occupied  about  a  month  in  inducing  people  to  buy 
into  this  alleged  mine,  and  this  so-called  collateral 
testimony  covered  these  transaction^  and  were  admis- 
sible not  only  for  the  purpose  of  showing  intent  and 
fraudulent  motive,  but  were  admissible  also  as  res 
gestae,  all  these  acts  being  a  part  of  and  inseperably 
connected  with  one  single  continuous  scheme  to  un- 
load this  particular  mine  upon  innocent  purchasers  by 
means  of  false  representations;  it  was  all  one  trans- 
action, one  enterprise,  and  the  testimony  was  properly 
admitted.  Where  the  intent  is  in  question,  evidence 
of  collateral  facts  of  a  nature  similar  to  the  acts  under 
investigation  is  admissible  for  the  purpose  of  disclos- 
ing the  intent  and  thus  showing  whether  the  false 
representations  were  planned  or  were  made  with 
knowledge  of  their  falsity  or  were  made  in  good  faith. 
Mudsill  Mining  Co.  v.  Watrous,  61  Fed.  163;  Hoxie 
V,  Insurance  Co.,  32  Conn.  21  (85  Am.  Dec.  240):  Ross 
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V.  Miner,  35  N.  W.  60;  Rafferty  v.  StaUy  16  S.  W.  728; 
Jordan  v.  Osgood,  109  Mass.  461  (12  Am.  Rep.  731); 
Castle  V.  Bidlard,  23  How.  174;  Butler  v.  Watkins,  13 
Wall.  457;  Insurance  Co.  v.  Armstrong,  117  U.  8.  598. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  plaintiff  brought  this  suit  to  recover 
a  sum  of  money  paid  to  the  defendants  for  the  pur- 
chase of  a  mine.  The  cause  was  tried  without  a  jury 
and  the  findings  and  judgment  were  in  favor  of  the 
plaintiff,  and  the  defendants  have  appealed. 

The  first  error  complained  of  is  over  the  admission 
of  certain  testimony,  and  it  is  contended  that  some  of 
the  necessary  findings  of  the  court  are  totally  unsup- 
ported except  by  the  testimony  in  question.  This 
testimony  related  to  representations  made  by  the  de- 
fendants, or  by  Charles  Grossman,  the  husband,  ref- 
garding  the  existence  and  character  of  the  mine  in 
controversy,  and  as  to  the  value  of  the  ores  therein 
contained.  It  is  urged  that  the  same  is  inadmissible 
on  the  ground  that  the  representations  were  not 
specifically  made  to  the  plaintiff,  but  were  made  to 
other  parties,  or  to  the  people  in  the  vicinity  gener- 
ally. We  think  this  testimony  was  admissible.  It  is 
evident  that  the  purpose  of  the  defendants  was  to  sell 
the  mine  to  any  one  that  could  be  induced  to  purchase 
it,  and  that  it  was  all  one  continuous  scheme  or  trans- 
action, and  the  plaintiff  was  not  precluded  from 
showing  such  representations  made  in  furtherance  of 
that  purpose,  although  the  same  were  not  made  to  him 
personally. 

It  is  further  contended  that  the  findings  are  not 
sustained  by  the  evidence,  and  that,  if  they  are,  they 
do  not  support  the  judgment.  Without  entering  upon 
a  discussion  in  detail  of  the  points  urged  under  these 
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heads,  we  think  it  sufficient  to  say  that  there  was  evi- 
dence tending  to  show  that  the  mine  in  fact  had  no 
existence,  the  location  being  invalid,  and  that  the  ore 
exhibited  as  a  sample  did  not  come  from  the  mine  at 
all,  and  there  was  evidence  to  sustain  the  findings 
which  the  court  made,  and  the  facts  found  sustain  the 
judgment  entered. 

It  is  next  contended  that  the  plaintiff  was  not  en- 
titled to  a  judgment  against  Mabel  Grossman,  on  the 
ground  that  it  was  not  a  community  liability;  but  the 
alleged  title  to  the  mine  was  in  her  name  and  the 
consideration  paid  therefor  was  clearly  community 
property,  and  this  contention  is  untenable. 

Affirmed. 

Gordon,  Anders  and  Dunbar,  JJ.,  concur. 


[  Na  2281.    Decided  November  16, 1896.] 

Charles  Henry  Payne,  Appellant,  v.  The  Spokane 
Street  Railway  Company,  Respondent 

APPEAL  —  QBNBRAL     OBJECTIONS  —  NEGLIGENCE     OF     PASSENGER     CAR- 
RIERS—  DEGREE  OF  CARE — INSTRUCTIONS. 

The  objections  that  a  statement  of  facts  had  not  been  settled  in 
conformity  with  the  law  and  that  the  appeal  had  not  been  legally 
taken,  will  not  be  considered,  when  no  specific  error  has  been  called 
to  the  court's  attention  either  in  the  brief  or  by  reference  to  the 
transcript. 

An  instruction  is  erroneous  which  charges  the  jury  in  an  action 
for  injuries  received  by  a  passenger  through  defendant's  negligence 
in  running  a  street  car  at  a  high  rate  of  speed,  that  ''ordinary  care 
is  such  care  as  persons  usually  engaged  in  the  particular  line  of 
business  in  question  ordinarily  exercise  in  and  about  such  busi- 
ness. If  defendant  in  this  case  exercised  such  care  at  the  time  of 
the  accident,  it  had  discharged  its  full  duty  and  plaintifif  cannot  re- 
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cover,"  Binoe  the  highest  degree  of  skill  and  care  is  required  by  law 
of  a  common  carrier  of  passengers. 

The  failure  of  appellant  to  bring  up  more  of  the  instructions  than 
the  paragraph  complained  of  will  not  raise  a  presumption  that  the 
error  was  subsequently  obviated  by  the  court  in  its  further  instruc- 
tiona  to  the  jury. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Norman  Buck,  Judge.     Reversed. 

Winston  &  Winston,  for  appellant : 

The  law  very  wisely  exacts  from  a  common  carrier 
of  passengers  for  hire,  in  the  performance  of  his  duties 
as  such,  the  utmost  care  and  skill  which  prudent  men 
are  Accustomed  to  use  under  similar  circumstances. 
2  Shearman  &  K.,  Negligence  (4th  ed.),  §  495;  Redfield, 
Railways  (6th  ed.),  240;  Cogswell  v.  West  St  Ry.  Co.,  5 
Wash.  46;  Sears  v.  Seattle,  etc.,  Ry.  Co.,  6  Wash.  227; 
Coddington  v.  Railway  Co.,  102  N.  Y.  66;  Fairchild  v. 
Stage  Co.,  13  Cal.  599;  Chicago  City  Ry.  Co.  v.  Engel, 
35  111.  App.  490;  City  &  Suburban  Ry.  Co.  v.  Findley, 
76  Ga.  311;  Philadelphia  &  Reading  Co.  v.  Bayer,  97 
Pa.  St.  91;  Ray,  Negligence  of  Imposed  Duties,  217; 
Booth,  Street  Railway  Law,  450;  Thompson,  Carriers 
of  f^assengers,  200. 

Thomas  C.  Oriffitts,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  plaintiff  was  a  passenger  on  one  of 
defendant's  cars,  and  while  it  was  rounding  a  curve ' 
was  thrown  from  it  through  the  open  doorway  and  in- 
jured. He  brought  this  action  to  recover  damages, 
alleging  that  the  defendant  was  guilty  of  negligence 
in  running  its  car  at  a  high  and  dangerous  rate  of 
speed  around  the  curve.  The  verdict  was  for  the  de- 
fendant and  the  plaintiff  has  appealed. 
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The  respondent  moves  to  strike  the  statement  of 
facts  on  the  ground  that  the  same  has  not  been  settled 
in  conformity  with  the  law,  and  to  dismiss  the  appeal 
on  the  ground  that  the  same  is  not  legally  taken;  but 
as  no  specific  error  has  been  called  to  our  attention 
either  in  the  brief  or  by  reference  to  the  transcript, 
the  motion  will  be  denied. 

But  a  single  question  is  raised  upon  the  appeal  and 
that  is  as  to  an  instruction  given  by  the  court  to  the 
jury, that 

"  Ordinary  care  is  such  care  as  persons  usually  en- 
gaged in  the  particular  line  of  business  in  question,  or- 
dinarily exercised  in  and  about  such  business.  If 
defendant  in  this  case  exercised  such  care  at  the  time 
of  the  accident,  it  had  discharged  its  full  duty  and 
plaintiff  cannot  recover." 

It  is  contended  that  this  instruction  does  not  lay  down 
the  proper  rule,  in  such  cases,  and  we  think  this  con- 
tention is  well  taken,  for  the  question  was  not  whether 
the  defendant  had  exercised  such  care  as  was  usually 
exercised  by  persons  in  that  particular  business,  but 
the  question  was  whether  it  had  exercised  such  care 
as  the  law  required,  and  we  think  it  is  well  settled  that 
a  common  carrier  of  passengers  is  required  to  exercise 
the  highest  degree  of  skill  and  care  which  may  reason- 
ably be  expected  of  intelligent  and  prudent  persons 
engaged  in  that  business,  in  view  of  the  instrumen- 
talities employed  and  the  dangers  naturally  to  be 
apprehended. 

The  respondent  contends  that  the  appellant  should 
not  be  allowed  to  urge  this  question  for  the  reason 
that  he  has  not  brought  up  all  of  the  instructions  of 
the  court,  and  therefore  that  we  should  presume  that 
proper  instructions  were  subsequently  given.  We 
can  not  adopt  this  view  of  the  practice.     If  the  error 
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complained  of  could  have  been  and  was  subsequently 
obviated  by  the  court  in  its  further  instructions  to  the 
jury,  the  burden  should  be  held  to  be  upon  respond- 
ent to  show  it,  and  it  should  have  seen  to  it  that  such 
instructions  were  made  a  part  of  the  record  on  the 
appeal. 
Reversed. 

HoYT,  C.  J.,  and  Anders,  Gordon  and  Dunbar,  JJ., 
concur. 


[N06.  2328  and  2421.    Decided  November  16, 1806.] 

In  the  Matter  of  the  Assignment  oj  H.  H.  Day,  Insolvent: 
Frank  D.  Day  et  aZ.,  Appellants,  v.  E.  B.  Sines, 
Assignee,  et  at,  Respondents, 

C.  G.  Alford   and   Company,  Appellants,  v.   E.    B. 
Sines,  Assignee,  et  al,,  Respondents, 

ABBIONMBNT  POR  BENEFIT  OF  CBEDITOR8  —  DELIVERY  OF  DEED  TO  AS- 
SIGNEE—  CHATTEL  MORTGAGE — ACCEPTANCE  BY  CREDITOR — DELIV- 
ERY. 

The  delivery  of  a  deed  of  assignment  to  the  assignee  for  the  pur- 
pose of  having  him  indorse  thereon  his  acceptance  of  the  trust  and 
its  return  by  him  to  the  assignor  for  the  purpose  of  having  it  re- 
corded by  the  latter,  does  not  constitute  such  a  delivery  as  will  give 
the  deed  priority  over  chattel  mortgages  which  had  been  duly  exe- 
cuted, delivered  and  recorded  prior  to  the  record  of  the  deed  of 
assignment. 

The  leaving  of  a  fully  executed  chattel  mortgage  with  the  attor- 
ney for  the  mortgagee  constitutes  a  delivery  to  the  latter. 

Where  a  debtor  has  been  requested  by  creditors  to  give  them 
security  upon  his  property  whenever  it  shall  become  necessary  to 
protect  their  interests,  the  execution  by  him  and  placing  of  record 
of  chattel  mortgages  in  their  favor  will  be  presumed  to  be  with 
their  consent  and  consequently  effective  as  a  valid  delivery. 
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Appeal  from  Superior  Court,  Pierce  County. — Hon. 
Emmett  N.  Parker,  Judge.     Reversed. 

Johnson  Nickeua,  and  Marshall  K.  SneU,  for  appel- 
lants: 

An  assignee,  under  the  general  assignment  law, 
takes  no  better  title  than  his  assignor  had  and  is 
affected  by  all  the  equities  existing  as  against  him. 
The  right  of  a  general  creditor  is  limited  to  property 
that  passes  by  the  assignment,  and  is  limited  also  to 
the  property  in  the  condition  in  which  it  passes.  A 
chattel  mortgage  to  secure  a  valid  debt  given  before 
the  execution  of  an  assignment  for  the  benefit  of 
creditors,  but  not  filed  until  after  the  assignment  is 
executed,  is  not  void  as  against  the  assignee  and 
creditors  for  the  want  of  filing,  unless  it  is  shown 
that  creditors  are  represented  who  became  such  after 
the  making  and  before  the  filing  .of  the  mortgages. 
Wilson  V.  Esten,  14  R.  I.  621;  Hawks  v.  Pritzlaff,  51 
Wis.  160;  Wakeman  v.  Barrows,  41  Mich.  363;  Merwin 
V,  Austin,  58  Conn.  34;  Shaw  v,  Olen,  37  N.  J.  Eq.  35; 
Stewart  V.  Piatt,  101  U.  S.  731;  Keller  v.  Smalley,  63 
Tex.  512. 

Creditors  attacking  conveyances  by  an  insolvent  for 
fraud  must  do  it  through  the  assignee,  and  if  a  chat- 
tel mortgage  by  the  assignor  is  good  against  the 
assignee  it  is  good  against  creditors.  Jacobi  v. 
Jacobi,  14  S.  W.  736;  Rumsey  v.  Town,  20  Fed. 
558;  Yates  V.  Dodge,  13  N.  E.  847;  Lowe  v.  Wing,  56 
Wis.  31;  Each  v.  Hill,  14  S.  W.  739;  Brown  v.  Brabb, 
34  N.  W.  403;  Belding  v.  Frankland,  8  Lea,  67  (41  Am. 
Rep.  630);  O'Hara  v.  Jones,  46  111.  288;  Roberts  v.  Cor- 
bin,  26  Iowa,  315  (96  Am.  Dec.  146);  Wakeman  v. 
Barrows,  41  Mich.  363. 

Some  time  prior  to  the  execution  of  the  note  and 
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mortgage  to  Emma  L.  Day  she  had  stated  to  her 
husband  that  she  wanted  security  for  her  claim. 
When  the  note  was  delivered  to  her  her  husband 
stated  that  a  mortgage  would  be  executed  to  secure 
the  same,  and  this  was  done  on  the  next  day  and  filed 
for  record.  This  was  a  sufficient  delivery  under  the 
facts  in  this  case.  Thayer  v.  Stark,  6  Cusli.  11;  En- 
worth  V.  King,  50  Mo.  477;  Molineva  v.  Cohurri,  6  Gray, 
124;  Herman,  Chattel  Mortgages,  §  64. 

Murray  &  Christian,  Hudson  &  Holt,  Easterday  & 
Easterday,  Doolittle  &  Fogg,  and  Sharpstein  & 
Blattner,  for  respondents  : 

By  the  execution  and  delivery  of  the  deed  of  assign- 
ment to,  and  the  acceptance  of  the  trust  by,  the 
assignee,  the  title  to  all  the  property  of  the  insolvent 
vested,  eo  instante  that  the  trust  was  accepted,  in  the 
assignee  for  the  benefit  of  all  the  insolvent's  creditors, 
in  proportion  to  the  amount  of  their  respective  claims, 
to  be  dealt  with  in  the  manner  pointed  out  by  law, 
under  the  supervision  of  the  court.  That  instant  the 
rights  of  all  creditors,  with  reference  to  the  insolvent's 
estate,  were  unalterably  fixed.  If  at  that  time  the 
estate  of  the  insolvent  was  not  charged  with  liens,  as 
against  the  insolvent's  creditors,  for  whom  the  assignee 
thereafter  held  it,  no  action  could  be  taken  or  act  per- 
formed by  any  person  that  would  secure  for  any 
creditor  anything  other  than  a  pro  rata  share  of  the 
trust  estate.  Warner  v.  Jaffray,  96  N.  Y.  248  (48  Am. 
Rep.  616);  McKinney  v.  Rhoads,  5  Watts,  345;  Johnson 
t;.  Sharp,  31  Ohio  St.  611  (27  Am.  Rep.  529);  Stamp  v. 
Case,  41  Mich.  267  (32  Am.  Rep.  156);  Marston  v. 
Cobum,  17  Mass.  454;  Brevard  v.  Neely,  2  Sneed,  164; 
Wadleigh  v.  Merkle,  57  Wis.  517;  Klapp  v.  Shirk,  13 
Pa.  St.  589. 

The  assignee  of  an  insolvent  debtor  takes  the  estate 
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for  the  benefit  of  all  creditors  of  the  insolvent  in  pro- 
portion to  the  amount  of  their  respective  claims,  free 
from  liens  thereon  by  virtue  of  unrecorded  mortgages, 
declared  by  the  laws  of  the  various  states  to  be  void 
as  to  creditors.  Bingham  v.  Jordan,  1  Allen,  373  (79 
Am.  Dec.  748);  Hanes  v.  Tiffany,  25  Ohio  St.  649; 
Becker  v.  Anderson,  9  N.  W.  640;  Withrow  v.  Citizens' 
Bank,  40  Pac.  639;  Lockwood  v.  Slevin,  26  Ind.  124; 
Goodrich  v.  Michael,  3  Colo.  77;  Story  v.  Cordell,  33 
Pac.  6;  Blandy  v.  Benedict,  42  Ohio  St.  295;  Betz  v. 
Snyder,  28  N.  E.  234;  Beamer  v.  Freeman,  24  Pac.  169. 

The  opinion  of  the  court  was  delivered  by. 

HoYT,  C.  J. — A  motion  to  dismiss  the  appeal  has 
been  interposed  in  one  of  the  above  named  cases  for 
the  reason  that  all  parties  who  had  appeared  therein 
had  not  been  served  with  notice.  But  in  our  opinion 
the  record  disclosed  facts  which  authorized  the  appel- 
lants to  assume  that  those  served  represented  all 
necessary  parties.     The  motion  will  be  denied. 

On  December  ^8,  1895,  H.  H.  Day,  the  insolvent 
herein,  executed  his  three  chattel  mortgages,  one  to 
F.  D.  Day,  one  to  Emma  L.  Day  and  one  to  C.  G.  Al- 
ford  &  Company.  These  mortgages  were  all  left  with 
Johnson  Nickeus,  who  had  prepared  them,  for  execu- 
tion, who,  being  called  away  from  his  office  requested 
his  brother  William  D.  Nickeus  to  have  them  recorded 
in  the  auditor's  office  on  said  28th  day  of  December. 
They  were  not  recorded  on  that  day,  but  were  on  the 
Monday  following,  the  30th  day  of  December,  filed 
for  record  by  William  D.  Nickeus,  who  caused  the 
entry  to  be  made  that  they  were  filed  at  the  request  of 
Johnson  Nickeus.  *  On  said  30th  day  of  December,  be- 
fore said  mortgages  were  recorded,  the  mortgagor,  H. 
H.  Day,  made  an  assignment  for  the  benefit  of  his 
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creditors  to  one  J.  W.  Cloes.  This  assignment, 
after  having  been  prepared  and  executed  by  said  Day, 
was  by  him  handed  to  the  assignee  therein  named, 
who  indorsed  thereon,  "  I  hereby  accept  the  trust 
created  by  the  above  instrument  and  agree  faithfully 
to  perform  the  same,"  and  signed  said  indorsement, 
and  immediately  returned  the  deed  of  assignment  to 
the  assignor  who  took  it  to  the  auditor's  office  and 
caused  it  to  be  recorded;  but  it  was  not  so  recorded 
until  after  the  recording  of  the  chattel  mortgages 
hereinbefore  mentioned. 

Thereafter,  in  the  matter  of  the  assignment  of  said 
H.  H.  Day,  the  several  mortgagees  presented  their  » 
claims  founded  upon  said  mortgages  and  the  notes 
secured  thereby,  and  asked  that  they  be  allowed  as 
preferred  claims.  •  Objections  to  such  allowance  were 
duly  made,  and  such  proceedings  were  had  in  the 
matter  that  the  superior  court  found  that  the  several 
mortgages  were  executed  by  said  Day  for  the  purpose 
of  securing  bona  fide  claims  held  by  the  mortgagees 
against  him;  that  of  Frank  D.  Day  and  that  of  C.  6. 
Alford  &  Company  being  for  the  full  amount  of  the 
mortgages,  and  that  of  £mma  L.  Day  in  an  amount  a 
little  less  than  that  named  in  the  mortgage.  The 
court  further  found  that  these  mortgages  were  ex- 
ecuted in  good  faith,  and  without  any  contemplation 
on  the  part  of  the  mortgagor  to  take  the  benefit  of  the 
insolvent  act.  It,  however,  refused  to  order  that  the 
claims  founded  thereon  should  be  given  any  prefer- 
ence over  others  by  reason  of  the  fact  that  they  were 
secured  by  these  mortgages,  for  the  reason  that  in  its 
opinion  the  mortgages  did  not  take  effect  as  against 
the  assignee  of  the  mortgagor  because  they  were  not 
recorded  until  after  the  assignment  had  taken  effect, 
and  the  said  several  mortgages  were  held  to  be  void 
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and  of  no  effect  as  against  said  assignee  or  his  suc- 
cessor, who  had  been  duly  elected  by  the  creditors  of 
the  insolvent.  From  this  order  the  claimants  F.  D. 
Day  and  Emma  L.  Day  have  joined  in  an  appeal  to 
this  court,  and  the  claimants  C.  6.  Alford  &  Company 
have  also  prosecuted  an  appeal  therefrom. 

Both  appeals  involve  the  same  questions  and  will  be 
considered  together.  From  the  facts  above  recited 
the  superior  court  was  of  the  opinion  that  the  deed  of 
assignment  was  delivered  and  took  effect  at  the  time  it 
was  handed  to  the  assignee  and  his  acceptance  of  the 
trust  indorsed  thereon,  and  for  that  reason  held  ihat 
it  was  superior  to  the  mortgages  which,  though  ex- 
ecuted, were  not  at  that  time  on  record.  But  in  our 
opinion  what  was  done  at  the  time  did  not  constitute 
a  delivery  of  the  deed  of  assignment  so  as  to  give  it 
effect.  It  is  not  necessary  for  us  to  decide  as  to 
whether  such  deeds  of  assignment  become  effective 
and  irrevocable  before  they  have  been  recorded  in  the 
proper  office,  when  delivered  to  and  retained  by  the 
assignee  therein  nam^d,  for  the  reason  that  the  facts 
proven  did  not  show  that  the  assignor  had  so  parted 
with  the  possession  of  the  deed  in  question  as  to  divest 
him  of  the  right  to  control  it.  The  simple  fact  of  its 
delivery  to  the  assignee  for  the  purpose  of  having  his 
acceptance  of  the  trust  indorsed  thereon,  taken  in 
connection  with  the  fact  that  such  indorsement  was 
made  in  the  presence  of  the  assignor,  who  at  once 
thereafter  resumed  possession  of  the  instrument,  was 
not  sufficient  to  show  an  intention  on  his  part  to  divest 
himself  of  the  right  to  retain  possession  of  the  deed  to 
dispose  of  as  he  saw  fit.  If,  after  having  resumed 
possession  of  the  deed,  he  had  destroyed  it,  he  would 
have  been  guilty  of  no  wrongful  act. 

In  our  opinion  the  deed  was  not  so  delivered  that  it 
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took  effect  until  it  was  presented  for  record  in  the 
auditor's  office,  and  since  this  was  not  done  until  after 
the  chattel  mortgages  had  all  been  recorded,  the  prop- 
erty of  the  insolvent  passed  to  the  assignee  charged 
with  the  lien  of  these  mortgages,  if  they  had  been 
properly  executed  and  delivered  at  the  time  they  were 
recorded.  That  they  were  executed  in  good  faith  and 
for  a  valuable  consideration  was  expressly  found  by 
the  trial  court,  and  as  to  the  one  to  F.  D.  Day,  there 
could  be  no  question  as  to  its  delivery.  It  was  fully 
executed  and  left  as  an  effective  instrument  with  the 
attorney  for  the  mortgagee.  As  to  the  others,  the 
person  with  whom  they  were  left  with  instructions  to 
have  them  recorded  was  not  the  agent  or  attorney  of 
the  mortgagees,  yet,  under  the  circumstances  disclosed 
by  the  undisputed  evidence,  these  mortgages,  when 
recorded,  were  so  delivered  that  they  became  effective. 
The  mortgagor  had  been  requested  by  the  mortgagees 
to  give  them  security  upon  his  property,  and  he  had  . 
agreed  to  do  so  whenever  it  became  necessary  to  pro- 
tect their  interests.  This  being  so,  we  tbink  that  the 
execution  of  the  mortgages  and  the  placing  them  upon 
record  will  be  presumed  to  have  been  by  their  con- 
sent, and,  if  it  was,  they  were  sufficiently  delivered. 

The  order  appealed  from  will  be  reversed  so  far  as 
it  affects  the  rights  of  any  of  these  appellants,  and 
their  claims  against  the  insolvent  estate  will,  to  the 
extent  to  which  they  have  been  found  to  be  bona  fide, 
be  given  a  preference  over  those  of  unsecured  credit- 
ors in  the  settlement  of  the  estate  of  the  insolvent, 
and  as  a  part  of  such  claims  the  costs  of  appellants 
will  be  included. 

Anders  and  Gordon,  JJ.,  concur. 

Dunbar,  J.,  dissents. 
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[  No.  2339.    Decided  November  16, 1896. 

Blanchb  Butlbr  Ambs,  Respondentf  v.  Emelinb  Bigb- 
Low  et  al.  f  Appellants. 

MOBTGAQB  FORBCLOBUBB — INSUFFICIENCY  OF  BVIDBNCB  —  STIPULATION 
FOB  ATTOBNBT's  FKEB. 

A  finding  by  the  conrtin  a  foreclosure  proceeding  that  a  mortgage 
had  become  due  prior  to  the  date  of  its  maturity  is  warranted,  when 
the  mortgage  provides  that  the  mortgagee  has  an  option  to  declare 
the  whole  sum  due  for  failure  to  pay  any  installment  of  interest,  and 
there  is  evidence  sufficient  to  show  such  election. 

The  action  of  the  court  in  allowing  the  attorney's  fee  provided  in 
a  note  and  mortgage  as  jiayable  in  case  of  foreclosure  is  warranted, 
although  there  is  no  other  proof  of  the  value  of  services  in  such  pro- 
ceedings t  an  the  agreement  contained  in  the  instruments  sued  upon, 
which  had  been  introduced  in  evidence. 

Appeal  from  Superior  Court,  King  County. — Hon. 
J.  W.  Langley,  Judge.     AflSrmed. 

Robinson  &  Rowell,  for  appellants. 
Elder  &  H'arger,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C,  J* — This  appeal  is  from  a  decree  foreclos- 
ing a  mortgage  made  by  the  appellants  to  the  respond- 
ent. Three  errors  are  assigned.  The  first  is  founded 
upon  the  finding  by  the  court  that  the  mortgage  was 
due;  the  second,  upon  the  ruling  of  the  court  in  re- 
fusing to  allow  one  of  the  appellants  to  testify  as  to 
what  he  did  on  the  strength  of  certain  letters  received 
from  the  husband  of  the  respondent;  and  the  third, 
upon  the  action  of  the  court  in  allowing  the  sum  of 
$500  as  attorneys'  fees. 

As  to  the  first,  it  is  sufficient  to  say  that  there  was 
abundant  proof  to  show  that  the  respondent  had,  un- 
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der  the  terms  of  the  mortgage,  elected  to  declare  the 
whole  sum  due  by  reason  of  the  non-payment  of  in- 
stallments of  interest;  and  the  letters  from  the  hus- 
band of  respondent,  relied  upon  by  the  appellants  to 
show  that  there  had  been  no  such  election,  were 
entirely  insufficient  for  that  purpose. 

The  second  assignment  is  without  merit,  for  the  rea- 
son that  the  letters  referred  to  were  not  such  as  to 
show  any  change  in  the  relation  of  appellants  to  the 
princfpal  and  interest  provided  for  in  the  mortgage 
and  note  thereby  secured. 

The  third  assignment  is  founded  upon  the  alleged 
fact  that  the  court  fixed  the  attorneys'  fees  without 
any  proof  having  been  introduced  which  would  author- 
ize such  action  on  its  part;  but  in  making  this  claim 
appellants  have  overlooked  the  fact  that  the  mortgage 
and  note  were  introduced  in  evidence  and  that  therein 
it  was  stipulated  by  the  appellants  that,  in  case  of  fore- 
closure, $500  should  be  included  in  the  decree  for 
attorneys'  fees. 

We  find  no  error  in  the  record  and  the  judgment 
will  be  affirmed. 

Gordon,  Anders,  Scott  and  Dunbar,  JJ.,  concur. 
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[No.  2348.    Decided  November  16, 1806.] 

15S34  The  State  of  Washington,  Respondehtf  v.  George 

Miles,  Appellant. 

TRIAL — BBQUBST  FOR  WRITTEN  INBTRUCTIONB  —  FAILVRK  OF  COURT  TO 
COMPLY  —  IMPEACHMBNT  OF  WITNBB8. 

The  giving  of  a  partly  written  and  partly  oral  charge  to  the  jury 
ifl  error,  where  written  inatractions  have  heen  requested ;  and  the 
fact  that  a  stenographer  present  in  court  took  down  the  uhaige  as 
given  by  the  judge  is  not  a  sufficient  compliance  with  the  require- 
ments of  the  statute  in  that  respect. 

A  witness  cannot  be  impeached  as  to  his  truth  and  veracity  by 
the  testimony  of  other  witnesses  that,  from  their  knowledge  of  his 
reputation,  they  would  not  believe  him  under  oath. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Norman  Buck,  Judge.     Reversed. 

Plummer  &  Thayer ^  for  appellant: 

The  failure  of  the  judge  to  give  the  charge  in  writ- 
ing when  a  request  therefor  has  been  made  is  error 
for  which  the  judgment  should  be  reversed.  2  Thomp- 
son, Trials,  §2375;  Weitengel  v.  Denver,  39  Pac.  343; 
Bowden  v.  Achor,  22  S.  E.  254;  Sellers  v.  Oreencfisile, 
34  N.  E.  534;  Dixon  v.  State,  13  Fla.  636;  Miller  v. 
Hampton.  37  Ala.  342;  People  v.  Ah  Fong,  12  Cal.  345; 
Ray  V,  Wooters,  19  111.  82;  State  v.  Potter,  15  Kan.  302; 
Swartwout  v.  Michigan  Air  Line  R.  R.  Co.,  24  Mich. 
389;  Horton  v.  Williams,  21  Minn.  187;  State  v.  Jones, 
61  Mo.  232;  Bradway  v.  Waddell,  95  Ind.  170;  Hopt  v. 
People,  104  U.  8.  631;  Head  v.  Langworthy,  15  Iowa, 
235;  Householder  v.  Oranby,  40  Ohio  St.  430;  Patterson 
V.  Ball,  19  Wis.  243. 

It  is  competent  for  witnesses  after  testifying  that 
the  reputation  of  a  witness  for  truth  and  veracity  is 
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bad,  to  further  testify  that  from  their  knowledge  of 
his  reputation  they  would  not  believe  him  under  oath. 
1  Thompson,  Trials,  §  532;  Wilson  v.  State,  3  Wis.  799; 
Sorrelle  v.  Craig,  9  Ala.  534;  Hadjo  v.  Oooden,  13  Ala. 
721;  People  v.  Tyler,  35  Cal.  553;  Massay  v.  Farmer's 
National  Bank,  104  111.  327;  Nelson  v.  State,  32  Fla.  244; 
Stokes  V.  State,  18  Ga.  17;  Titus  v.  Ash,  24  N.  H.  319; 
Keator  v.  People,  32  Mich.  486;  Lyman  v.  Philadelphia, 
56  Pa.  St.  488;  Knight  v.  House,  29  Md.  194  (96  Am. 
Dec.  515);  Adams  v.  Greenwich  Ins,  Co.,  70  N.  Y.  166; 
Ford  V.  Ford,  7  Humph.  92;  Uhl  v.  Commonwealth,  6 
Grat.  706;  State  v.  Johnson,  19  Pac.  749;  Hudspeth  v. 
State,  50  Ark.  534;  Hamilton  v.  People,  29  Mich.  173. 

J.  W.  Feighan,  Prosecuting  Attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  defendant  was  convicted  of  larceny 
and  has  appealed.  One  of  the  errors  complained  of 
is  the  failure  of  the  court  to  instruct  the  jury  in  writ- 
ing,  the  defendant  having  requested  the  court  to  give 
written  instructions.  The  charge  given  was  partly 
written  and  partly  oral,  and  for  this  reason  the  case 
must  be  reversed  and  remanded  for  a  new  trial. 

The  fact  that  a  stenographer  was  present,  who  took 
down  the  charge  as  given,  was  not  a  sufficient  compli- 
ance with  the  statute.    (Code  Proc,  §354,  subd.  4.) 

Another  error  complained  of  was  in  relation  to  the 
impeachment  of  a  witness.  Testimony  had  been  in- 
troduced to  show  that  his  reputation  for  truth  and 
veracity  was  bad,  and  the  witnesses  were  then  asked 
whether  from  their  knowledge  of  his  reputation  they 
would  believe  him  under  oath,  and  the  court  sustained 
an  objection  to  the  question.  We  think  the  weight  of 
authority  is  now  against  permitting  witnesses  to  tes- 
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tify  to  their  opinions  in  this  respect,  and  the  objection 
was  properly  sustained. 

HoYT,  C.  J.,  and  Anders,  Gordon  and  Dunbar,  JJ., 
concur. 


[No.  2373.    Decided  November  16,  1896.1 

George  C.  McKee,  Respondent,  v.  F.  H.  Whitworth 
et  va.f  Appellants. 

APPEAL  —  FAILURE  TO  BZGBPT  TO  FINDINGS  OF  FACT  —  OONTRACT8  — 
WHEN  BURBTY  PRIMARILY  LI  ABLE -^  LI  ABILITY  OF  COMMUNITY  FOR 
SURETYSHIP  DEBT. 

When  findings  of  fact  made  by  the  lower  court  are  not  excepted 
to,  they  mast  be  considered  on  appeal  as  setting  forth  the  facts  in 
the  case. 

Where  a  surety,  in  order  to  avoid  suit  at  the  maturity  of  a  note 
upon  which  he  is  liable,  makes  a  new  note  to  the  payee  with  him- 
self and  wife  as  principals,  under  an  agreement  that  such  note  should 
be  the  principal  debt  and  that  the  original  note  should  be  held  by 
the  payee  as  collateral  to  the  new  note,  he  cannot  insist  that  it  is 
the  duty  of  the  payee  to  first  collect  such  original  note. 

Where  a  husband  and  wife  are  liable  upon  a  promissory  note  exe- 
cuted by  them  evidencing  a  community  indebtedness,  the  wife  can- 
not escape  liability  from  the  fact  that  an  extension  of  the  time  of 
payment  of  the  note  was  secured  by  the  husband  for  a  valuable  con- 
sideration, without  her  knowledge  or  consent 

Appeal  from  Superior  Court,  King  County. — Hon, 
Thomas  J.  Humes,  Judge.     AflSrmed. 

Stratton,  Lewis  &  QilTnan,  for  appellants. 
Thompson,  Edsen  &  Humphries,  and  -R.  J.  Huston,  for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  statement  of  this  case,  as  we  view 
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it,  is  pretty  much  all  there  is  to  it.  The  action  is 
upon  a  promissory  note  signed  by  the  defendants,  in 
favor  of  the  plaintiff,  dated  May  4, 1893,  for  $2,508.80. 
The  complaint  contains  the  usual  affirmations  and,  in 
addition,  alleges  that  the  defendants  are  husband  and 
wife;  and  that  the  note  was  given  for  a  community 
debt.  The  affirmative  answer,  upon  which  the  de- 
fendants rely,  is  in  substance  that,  at  the  date  of  the 
execution  of  the  note  by  defendants,  one  Jennings  and 
wife  were  indebted  to  plaintiff  on  a  note  dated  May  4, 
1892,  in  the  sum  of  $2,240,  and  accrued  interest, 
amounting  to  $2,260.80,  which  was  secured  by  a  mort- 
gage on  certain  real  property  owned  by  Jennings  and 
wife;  and  that  the  note  in  suit  was  made  as  collateral 
security  for  the  Jennings'  note;  that  the  Jennings' 
note  is  still  unpaid;  that  neither  of  the  defendants  re- 
ceived any  value  for  the  making  of  said  alleged 
collateral  note,  but  that  the  same  was  made  for  the 
accommodation  of  Jennings  and  wife,  and  that  this 
fact  was  known  to  the  plaintiff;  that  on  the  7th  day  of 
May,  1894,  plaintiff  and  Jennings  and  defendant  F. 
H.  Whitworth  entered  into  an  agreement  in  writing 
whereby  it  was  agreed,  in  consideration  of  the  pay- 
ment to  plaintiff  of  $225,  that  plaintiff  would  extend 
the  time  of  pa^rment  of  the  note  sued  on  for  six  months 
from  May  4, 1894,  and  that  the  rate  of  interest  reserved 
in  said  note  should  be  reduced  to  twelve  per  cent,  per 
annum;  that  Jennings  thereupon  paid  said  $225,  and 
the  said  extention  was  made  without  the  knowledge 
or  consent  of  the  defendant  Ada  J.  Whitworth.  A 
second  affirmative  defense  alleges  that  plaintiff  still 
holds  the  Jennings  and  wife  note  and  mortgage  and 
has  taken  no  steps  to  realize  the  amount  due  out  of 
the  makers  or  the  mortgaged  property.  A  demurrer 
was  interposed  to  the  affirmative  defense,  which  was 
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overruled.  Whereupon  the  affirmative  matter  pleaded 
in  the  answer  was  denied  by  reply.  The  cause  was 
tried  without  a  jury,  and  judgment  rendered  in  favor 
of  plaintiff,  as  prayed  for  in  the  complaint. 

The  appellants  contend  that  the  amount  of  the 
judgment  is  excessive;  that  upon  the  facts  found  by 
the  court,  the  defendant  Ada  J.  Whitworth  is  entitled 
to  judgment  in  her  favor;  that,  inasmuch  as  the  note 
sued  upon  was  a  mere  accommodation  note  and  the 
time  for  the  .payment  was  extended  without  the 
knowledge  or  consent  of  Mrs.  Whitworth,  she  is  re- 
leased from  her  responsibility;  and  further  that,  under 
the  agreements  entered  into  in  this  case,  it  was  the 
duty  of  the  plaintijBF  to  collect  the  first  note  given  by 
Jennings  and  wife. 

The  findings  of  fact  were  not  excepted  to  and  must, 
therefore,  be  considered  the  facts  in  the  case.  On  the 
question  of  the  excess  of  judgment,  the  court  having 
found*  the  amount  due  from  defendants  to  plaintiff  on 
the  note,  and  that  fact  not  having  been  excepted  to, 
this  court  will  not  inquire. into  the  correctness  of  the 
computation  made  by  the  trial  court. 

From  the  findings,  it  appears  that  defendant  Whit- 
worth was  surety  upon  the  note  executed  by  Jennings 
and  wife  to  the  plaintiff  on  the  4th  day  of  May,  1892; 
that  after  the  maturity  of  that  note  and  on  the  4th 
day  of  May,  1893,  the  defendants,  in  order  to  prevent 
any  action  being  brought  by  the  plaintiff  against  de- 
fendant Whitworth  as  surety,  and  for  the  purpose  of 
relieving  said  Whitworth  from  liability  on  said  note, 
executed  to  the  plaintiff  the  promissory  note  which  is 
the  subject  of  this  suit.  This  is  set  forth  in  the  agree- 
ment entered  into  at  the  time  of  the  execution  of  the 
note.  The  court  found,  and  the  agreement  plainly 
shows,  that  it  was  the  evident  intention  of  the  par- 
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ties*  that  the  note  in  suit  was  given  in  payment  as 
between  respondent  and  Jennings  and  wife  and  F.  H. 
Whitworthy  and  that  the  note  in  suit  became  the  prin- 
cipal debt,  and  the  original  note  became  collateral 
security  for  the  note  in  suit.  The  condition  of  the 
agreement  is  as  follows  : 

'•Whereas  said  Whitworth  has  given  his  own  prom- 
issory  note,  signed  by  his  wife,  Ada  J.  Whitworth,  to 
the  said  George  C  McKee,  for  the  sum  of  $2,508.80, 
payable  one  year  after  date,  for  the  purpose  of  pre- 
venting  any  action  being  brought  against  him  as 
surety,  and  for  the  purpose  of  satisfying  said  McKee 
and  of  relieving  himself  from  any  liability  on  said 
first  named  note  (with  the  express  understanding  and 
agreement,  however,  that  said  last  named  note  is  to 
be  paid  when  due).  Now,  it  is  hereby  agreed  that 
said  first  named  note  and  mortgage  shall  be  left  with 
said  George  C.  McKee  as  collateral  security  for  said 
last  named  note.  And  it  is  agreed  that,  upon  payment 
of  said  last  named  note,  said  George  C.  McKee  will 
assign  said  first  named  note  and  mortgage  to  such 
person  or  persons  as  shall  be  directed  by  said  Whit- 
worth, it  being  the  express  understanding  and  intent 
of  the  parties  hereto  that  the  indebtedness  secured  by 
said  mortgage  shall  not  merge  in  the  indebtedness 
created  by  said  last  named  note,  but  that  said  Whit- 
worth shall  have  said  mortgage  upon  payment  of  said 
last  named  note,  as  security  for  all  moneys  paid  and 
advanced  by  him  for  and  on  account  of  said  Jen- 
nings.'' 

Afterwards,  on  the  7th  day  of  May,  1894,  defendant 
F.  H.  Whitworth  and  the  said  W.  J.  Jennings,  by  L. 
C.  Gilman,  his  attorney,  and  the  pl&intiff  George  C. 
McKee,  by  R.  J.  Huston,  his  attorney,  without  the 
knowledge  or  consent  of  the  defendant  Ada  J.  Whit- 
worth, made  and  entered  into  a  memorandum  of 
agreement,  the  pertinent  portion  of  which  is  as  fol- 
lows: 
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'*  Witnesseth,  that  whereas  said  second  party  holds 
the  promissory  note  of  F.  H.  Whitworth  and  wife  for 
the  sum  of  $2508.80,  which  is  now  overdue,  secured  by 
the  collateral  note  of  F.  H.  Whitworth  and  W.  J.  Jen- 
nings  to  the  second  party,  said  last  named  note  being 
secured  by  mortgage;  and  whereas  first  parties  desire 
an  extension  of  time  upon  said  mentioned  note  of  six 
months  from  the  4th  day  of  May,  A.  D.  1894;  now  it 
is  agreed  hereby  that  the  second  party  does  grant  said 
extension  upon  the  following  terms,  and  conditions, 
to- wit,"  etc. 

It  would  seem  that,  considering  the  terms  of  these 
agreements,  and  especially  in  view  of  the  statements 
in  the  agreement  that  the  note  of  F.  H.  WHitworth  and 
wife  was  secured  by  the  collateral  note  of  F.  H.  Whit- 
worth and  W.J.  Jennings,  there  is  hardly  room  for  the 
construction  claimed  by  the  appellants  that  the  Jen- 
nings note  was  the  principal  note  which  should  have 
been  collected  before  resorting  to  the  defendants  upon 
their  note.  So  far  as  the  claim  put  forth  in  the  in- 
terest of  Mrs.  Whitworth  is  concerned,  she  saw  fit  to 
sign  this  note  to  relieve  her  husband  from  being 
pressed  upon  the  first  note,  upon  which  he  was  a 
surety,  and  she,  of  course,  became  liable  upon  her 
own  contract.  This  contract,  then,  being  a  com- 
munity contract,  she  would  be  bound  under  the  fre- 
quent decisions  of  this  court,  by  any  action  of  her 
husband  which  was  for  the  benefit  of  the  community 
interest;  and  the  facts  as  found  by  the  court,  show 
that  the  action  of  F.  H.  Whitworth  in  extending 
the  time  of  payment  was  prompted  by  a  desire  to  pre- 
vent the  community  from  being  sued  upon  the  com- 
munity debt,  and  was  in  the  direct  interest  of  the 
community;  and,  under  the  doctrine  announced  in 
the  case  of  Horton  v.  Donohoe  Kelly  Banking  Co.^  ante, 
p.  399,  the  community  will  be  bound. 
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The  judgment  will  be  affirmed. 

HoYT,  C.  J.,  and  Scott,  Anders  and  Gordon,  JJ., 
concur. 


[No  2380.    Decided  November  16. 1896.] 

Gborge  E.  Knapp,  Respondent,  v.  Kino  County,  Ap- 
pellant 

APPEALS  FBOM  BOARD  OF  EQUALIZATION. 

An  appeal  does  not  lie  from  a  board  of  eqaalication  to  the  su- 
perior court. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Richard  Osborn,  Judge.     Reversed. 

A,  W.  Hastie,  and  W.  W.  Wilshire,  for  appellant. 

Per  Curiam. — From  an  order  of  the  board  of  equal- 
ization of  King  County,  denying  the  respondent's 
petition  for  a  reduction  of  his  assessment,  he  appealed 
to  the  superior  court  for  that  couiity  and  the  appellant 
having  appeared  therein  specially  and  objected  to  the 
jurisdiction  of  that  court  to  entertain  said  appeal,  its 
objections  were  overruled  and  a  judgment  was  entered, 
from  whicE  it  has  appealed. 

An  appeal  does  not  lie  from  a  board  of  equalization 
to  the  superior  court.  Olympia  Water  Works  v.  Thurs- 
ton County,  14  Wash.  268  (44  Pac.  267);  Buchanan  v, 
Adams  County,  post. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded with  directions  to  the  superior  court  to  dis- 
miss the  proceeding. 


16    642| 
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[No.  2250.    Decided  November  17. 1896.] 

Edward  P.  Hall,  Respondent,  v.  Elgin  Dairy  Com- 


i?  ^^1  pany  et  al.,  Appellants. 

LIBEL  —  BVIDBMCB    OF    GOOD    CHARAOTEB  —  JUSTIFICATION  —  BIGHT   TO 
OPEN  AND  CLOSE. 

In  an  action  for  libel,  plaintiff  is  not  entitled  to  prove  his  general 
good  reputation,  when  defendants,  in  order  to  sustain  their  plea  of 
justification,  have  put  in  evidence  specific  instances  of  misconduct 
on  the  i>art  of  plaintiff. 

In  an  action  for  libel,  when  the  publication  has  been  admitted  by 
defendants  and  a  defense  of  justification  set  up,  the  burden  of  proof 
is  on  defendants  and  they  are  entitled  to  open  and  close  the  case  to 
the  jury. 

Where  the  basis  of  an  action  for  libel  is  the  publication  of  a  cir^ 
cuiar  by  defendants  charging  that  plaintiff  as  a  former  employee  had 
admitted  the  misappropriation  of  money  belonging  to  defendants, 
in  order  to  establish  their  plea  of  justification  defendants  are  only  re- 
quired to  prove  such  confession,  and  are  not  required  to  go  farther 
and  prove  that  plaintiff  had  actually  misappropriated  their  money. 

Appeal  from  Superior  Court,  King  County. —  Hon. 
Thomas  J.  Humes,  Judge.     Reversed. 

Thompson,  Edsen  &  Humphries,  Stratum  Lewis  &  Oil- 
man, Thomas  B.  Hardin,  and  Pierre  P.  Ferry,  for  ap- 
pellants: 

Appellants  made  no  attack  on  respondent's  reputa- 
tion; and  proof  of  his  good  reputation  was  inadmis- 
sible to  rebut  the  justification.  Hotightaling  v,  Kilder- 
house,  1  N.  Y.  530;  Matthews  v.  Huntley,  9  N.  H.  147; 
Miles  V.  Vanhom,  17  Ind.  249  (79  Am.  Dec.  477); 
Severance  v.  Hilton,  24  N.  H.  148;  Chubb  v.  Osell,  34 
Pa.  St.  115;  Hitchcock  v.  Moore,  37  N.  W.  917;  Slakes- 
lee  V.  Hughes,  34  N.  E.  793;  Lotto  v.  Davenport,  62  N. 
W.  130;  Stow  V.  Converse,  3  Conn.  345  (8  Am.  Dec. 
189);  Anderson  v.  Long,  10  Serg.  &  R.  60;  Zitzer  v.  Mer- 
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kel,  24  Pa.  St.  410;  Ptatt  v.  Andrews,  4  N.  Y.  495;  Whar- 
ton, Evidence  (2d  ed.),  p.  51 ;  Abbott,  Trial  Evidence, 
p.  675;  Rowland  v.  Blake  Mfg.  Co.,  31  N.  E.  656; 
Wright  V.  Schroeder,  2  Curt.  550. 

When  the  cause  went  to  the  jury  there  was  but  one 
issue  for  them  to  try,  namely,  was  the  justification  es- 
tablished. The  court  instructed  the  jury  to  find  for 
the  respondent,  unless  they  should  find  that  the  truth 
of  the  charge  made  in  the  circular  was  proved  by  the 
greater  weight  of  the  testimony,  and  that  the  burden 
of  proof  was  upon  the  appellants.  In  this  condition 
of  the  case  our  statute,  in  express  terms,  gave  the  ap- 
pellants the  right  to  open  and  close  the  argument. 
Code  Proc,  §  854,  subd.  5;  Judah  v.  Trustees  of  Vin- 
cennes  University,  23  Ind.  282.  Even  under  the  com- 
mon law  rule  appellants  would  have  had  the  right  to 
open  and  close.  McCoy  v.  McCoy,  106  Ind.  493;  Tull 
V.  David,  27  Ind.  378;  Mclntyre  v.  Bransford,  17  S.  W. 
359;  Murray  v.  Insurance  Co.,  85  N.  Y.  239;  Churchill 
V.  Rogers,  Hardin,  183;  MilUrd  v.  Thorn,  56  N.  Y.  405; 
To  deny  the  right  to  open  and  close  is  reversible  error. 
BeUingham  Bay,  etc.,  Co.  v.  Strand,  4  Wash.  312;  Davis 
V.  Mason,  4  Pick.  159;  Hill  v.  Perry,  82  Ind.  31;  Blach- 
legge  v.  Pine,  28  Ind.  467. 

Appellants  should  not  have  been  required  to  suc- 
cessfully maintain  before  the  jury  the  burden  of  prov- 
ing not  only  the  confession,  but  the  truth  of  that 
confession  as  well — that  is  to  say,  that  the  respondent 
told  the  truth  when  he  made  the  confession.  Bell  v. 
Shingle  Co.,  8  Wash.  31;  Randall  v.  Evening  News 
Ass^n,  60  N.  W.  305. 

Edward  Von  Tobel,  and  William  E.  Humphrey,  for  re- 
spondent: 
When  in  cases  of  slander  and  libel  the  defendants 
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plead  justification,  this  puts  in  issue  the  character  of 
the  plaintiff,  and  the  plaintiff  has  the  right  to  show 
that  his  reputation  is  good.  Adams  v.  Lawson,  17 
Grat.  250  (94  Am.  Dec.  455);  Sample  v.  Wynn,  Bush. 
319;  Bennett  v.  Hyde,  6  Conn.  24;  Stow  v.  Converse,  4 
Conn.  42;  Sprague  v.  Craig,  51  111.  288;  Campbell  v. 
Campbell,  54  Wis.  97;  Sheehey  v.  Cokley,  43  Iowa,  183 
(22  Am.  Rep.  236);  Lamed  v.  Buffinton,  3  Mass.  546 
(3  Am.  Dec.  185);  Sayre  v.  Sayre,  25  N.  J.  Law,  235; 
Byrket  v.  Monohon,  7  Blackf.  83  (41  Am.  Dec.  212); 
Dovmey  v.  Dillon,  52  Ind.  442;  Williams  v.  Haig,  3 
Rich.  362  (14  Am.  Dec.  774);  Shroyer  v.  Miller,  3  W. 
Va.  158;  Rowland  v.  Blake  Mfg.  Co.,  31  N.  E.  656; 
Mclntire  v.  Levering,  20  N.  E.  191;  Newell,  Libel  & 
Slander,  p.  824;  3  Sutherland,  Damages,  p.  656. 

If  the  circular  published  charged  or  imputed  a 
crime  to  the  respondent,  then  there  can  be  no  serious 
contention  that  the  evidence  as  to  his  rjeputation  was 
inadmissible.  It  is  not  necessary  that  it  directly 
charge  the  respondent  with  a  crime.  It  is  sufficient 
if  the  words,  taken  in  the  generally  accepted  meaning 
by  those  who  hear  the  slander  or  read  the  libel  charge 
or  impute  a  crime.  Hess  v.  Sparks^  44  Kan.  465  (21 
Am.  St.  Rep.  300);  Drummond  v.  Leslie,  5  Blackf.  453; 
Haynes  v.  Spokane  Chronicle  Pub.  Co.,  11  Wash.  507; 
Proctor  V.  Owens,  18  Ind.  21  (81  Am.  Dec.  341);  In  re 
McDonald,  33  Pac.  18;  Edgar v.  McCutchen,9  Mo.  768; 
Ranger  v.  Goodrich,  17  Wis.  80;  Mallory  v.  Pioneer 
Press  Co.,  34  Minn.  521;  Giddens  v.  Mirk,  4  Ga.  364; 
Logan  v.  Steele,  4  Am.  Dec.  659;  McAllister  v.  Detroit 
Free  Press  Co.,  76  Mich.  338  (15  Am.  St.  Rep.  318); 
Haines  v.  Campbell,  21  Atl.  702;  Montgomery  v.  Knox, 
3  South.  211;  Post  Pub.  Co.  v.  Moloney,  33  N.  E.  921. 

It  is  not  a  defense  to  show  that  the  confession  was 
true,  but  to  be  a  defense  the  defendants  must  show 
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that  the  plaintiff  was  guilty  of  the  crime  charged. 
SUwart  V.  Swift  Specific  Co.,  76  Ga.  280  (2  Am.  St. 
Rep.  40);  Cook  v.  Ward,  6  Bing.  409;  Funk  v.  Beverly, 
112  Ind.  190;  13  Am.  &  Eng.  Enc.  Law,  p.  403;  Orth 
V.  Featherly,  49  N.  W.  640. 

In  reply  to  the  point  of  appellants,  that  they  were 
entitled  to  open  and  close  the  argument  to  the  jury, 
we  ask  the  attention  of  the  court  to  the  pleadings. 
The  answer  is  a  denial  and  a  justification.  It  denies 
the  4th,  6th,  6th,  7th  and  a  part  of  the  3d  paragraphs; 
denies  malice,  that  the  plaintiff  was  injured  in  his 
reputation  or  feelings  that  the  circular  was  given  to 
any  but  the  regular  customers  of  the  Elgin  Dairy  Co., 
and  that  the  plaintiff  was  in  business  for  himself. 
But,  even  if  the  answer  admitted  everything,  in  this 
class  of  cases  the  plaintiff  would  be  entitled  to  open 
and  close.  1  Rice,  Evidence,  p.  128;  1  Thompson, 
Trials,  §230;  1  Greenleaf,  Evidence,  §76;  Opdyke  v. 
Weed,  18  Abb.  Pr.  223,  note;  Hecker  v.  Hopkins,  16 
Abb.  Pr.  301,  note;  Fry  v.  Bennett,  28  N.  Y.  329; 
Huntington  V.  Conkey,  33  Barb.  218;  Johnson  v.  Josephs, 
76  Me.  644;  Belknap  v.  Wendell,  21  N.  H.  176;  Lexing- 
ton Ins.  Co.  V.  Paver,  16  Ohio,  324;  Bowen  v.  Spears, 
20  Ind.  146;  Ctmningham  v.  Gallagher,  61  Wis.  170; 
Vifquain  v.  Finch,  16  Neb.  606. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  plaintiff  brought  suit  for  the  publi- 
cation of  an  alleged  libel.  The  defendants  plead  a 
justification.  Judgment  being  rendered  for  the  plain- 
tiff the  defendants  have  appealed. 

The  defendants  Galloway  and  Romain  were  part- 
ners engaged  in  the  dairy  business  under  the  name 
and  style  of  the  Elgin  Dairy  Company,  and  Pratt  and 
Berry  were  employees  of  the  partnership.     The  plain- 

35—15  WASH. 
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tiff  was  also  an  employee  of  the  partnership  engaged 
in  driving  one  of  the  milk  wagons  and  making  col- 
lections for  milk  delivered  to  the  company's  custom- 
ers. There  was  testimony  to  show  that  the  plaintiff's 
route,  which  had  previously  been  a  paying  one,  be- 
came, and  for  sometime  continued  to  be,  a  losing  one. 
The  company  found  fault  with  the  plaintiff  and 
claimed  that  something  must  be  wrong  with  his  con- 
duct of  the  business,  which  the  plaintiff  denied, 
whereupon  he  was  taken  off  the  route  for  a  period  of 
thirty  days  and  appellant  Pratt  was  substituted  in  his 
place.  For  this  period  the  route  again  showed  a 
profit.  Within  a  few  days  thereafter  the  plaintiff  ap- 
plied to  the  company  for  money.  His  salary  was  fifty 
dollars  a  month,  and  there  was  then  to  his  credit  on 
the  books  something  over  ninety  dollars.  One  of  the 
firm  told  him  that,  considering  the  loss  in  the  busi- 
ness as  conducted  by  him,  he  did  not  think  anything 
was  justly  due  him,  and  that  he  ought  to  give  the 
partnership  a  receipt  in  full  for  the  balance  claimed. 
Some  considerable  conversation  was  had  between  the 
parties,  whereupon  it  was  contended  by.  the  defendants 
that  the  plaintiff  admitted  that  he  had  appropriated 
money  belonging  to  the  partnership,  and  it  is  con« 
ceded  that  he  gave  a  receipt  for  the  amount  due  him 
as  shown  by  the  books. 

It  appears  that  the  plaintiff  did  no  more  work  for 
the  company,  but  engaged  in  likQ  business  for  him- 
self, resuming  the  route  he  had  been  upon  while  in 
the  employ  of  the  company,  and  in  order  to  obtain  the 
company's  customers  represented  to  them  that  he  had 
been  unjustly  discharged,  whereupon  the  company 
issued  and  caused  to  be  distributed  by  the  appellants 
Pratt  and  Berry,  the  following  circular  : 
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"  Notice. 

"  It  having  come  to  our  knowledge  that  E.  P.  Hall, 
formerly  the  driver  of  one  of  our  milk  wagons,  is  en- 
deavoring to  alienate  our  customers  by  repeating  a 
story  that  we  discharged  him  unjustly  and  without 
cause,  we  take  this  method  of  contradicting  him,  and 
stating  that  we  discharged  him  only  upon  his  own 
confession  of  having  wrongfully  converted  to  his  own 
use  considerable  sums  of  money  collected  for,  and  be- 
longing to  us. 

"  We  feel  compelled  to  make  this  statement  in  order 
to  protect  our  business  from  the  injury  he  is  doing 
us  by  his  constant  repetition  of  a  *  tale '  which  he  knows 
to  be  untrue.     Yours  respectfully, 

"  Elgin  Dairy  Company." 

which  the  plaintiff  contends  was  libelous. 

It  is  first  contended  that  the  court  erred  in  allow- 
ing the  plaintiff  to  prove  his  good  reputation.  The 
respondent  contends  that  this  evidence  was  admissible 
in  consequence  of  the  defendants'  having  given  in 
evidence  to  sustain  their  plea  of  justification  specific 
instances  of  misconduct  on  the  part  of  the  respond- 
ent. Many  cases  have  been  cited  by  counsel  upon 
either  side,  but,  without  undertaking  to  review  them, 
it  seems  to  us  the  better  rule  is  that  such  testimony 
is  inadmissible  and  that  instances  of  specific  miscon- 
duct do  not  authorize  the  plaintiff  to  prove  his  general 
good  reputation. 

Another  error  complained  of  is  the  refusal  of  the 
court  to  allow  the  defendants  to  open  and  close  the 
case  to  the  jury.  The  court  rightly  assumed  that  the 
burden  of  proof  was  upon  the  defendants.  The  pub- 
lication of  the  circular  in  question  had  been  admitted, 
and  the  defense  was  a  justification  which  the  defend- 
ants had  to  establish.  This  being  so,  we  are  of  the 
opinion  that  they  were  entitled  to  open  and  close  the 
case. 
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A  number  of  other  errors  complained  of  grow  out 
of  the  view  taken  by  the  lower  court  of  what  the  de- 
fendants were  called  upon  to  prove  to  establish  their 
plea  of  justification.  The  case  was  evidently  tried 
upon  the  theory  that  it  was  not  sufficient  for  the  de- 
fendants to  prove  that  the  plaintiff  had  in  fact 
admitted  that  he  had  misappropriated  money  belong- 
ing to  the  company,  but  that  they  must  go  further 
and  prove  that  he  had  actually  misappropriated  their 
moneys.  We  are  of  the  opinion  that  this  was  er- 
roneous. The  plaintiff  was  charged  with  having 
confessed  to  the  misappropriation,  and  this,  in  our 
opinion,  was  all  the  defendants  were  called  upon  to 
establish  in  order  to  sustain  their  defense,  regardless 
of  whether  the  confession  imputed  that  the  plaintiff 
had  been  guilty  of  criminal  conduct  in  the  premises. 
The  charge  was  only  that  he  had  confessed  the  mis- 
appropriation, and  the  defendants  should  not  have 
been  called  upon  to  prove  anything  further  to  sustain 
their  justification  than  the  fact  that  he  did  confess  it, 
and  the  burden  should  not  have  been  put  upon  them 
of  going  further  and  proving  that  what  the  plaintiff 
confessed  was  true. 

Reversed  and  remanded  for  a  new  trial. 

HoYT,  C.  J.,  and  Dunbar,  ANDBRsand  Gordon,  J  J., 
concur. 
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The  State  of  Washington,  Respondent^  v.  William 
Carey,  Appellant. 

JUBOBB  —  BIAS  — HOMICIDE  —  INFORMATION  —  INSTRUCTIONS  —  8UFFI- 
aiNCY  OF  BVIDBNCB. 

Error  in  overruling  a  challenge  for  actual  bias  interposed  to  a 
juror  is  without  prejudice,  when  the  juror  is  subsequently  excluded 
upon  the  peremptory  challenge  of  the  adverse  party. 

Where  the  examination  of  a  juror  shows  that  no  fixed  or  definite 
opinion  exists  in  his  mind  relative  to  the  merits  of  a  criminal  pros- 
ecution, but  only  a  vague  or  merely  floating  impression  based  upon 
a  newspaper  report  of  the  case,  or  heard  at  about  the  time  of  the 
commission  of  the  supposed  crime,  the  juror  is  not  subject  to  a 
challenge  on  the  ground  of  bias. 

Where  the  information  in  a  prosecution  for  murder  chargea  that 
the  homicide  was  committed  by  means  of  striking  and  beating  the 
deceased  with ''a  heavy  blunt  instrument;  a  more  particular  de- 
scription of  which  is  to  the  prosecuting  attorney  unknown/'  the 
introduction  in  evidence  of  a  broken  oar,  which  had  been  found  in 
the  possession  of  the  defendant,  is  not  objectionable  on  the  ground 
of  variance,  when  it  is  not  established  on  the  trial  what  instrument 
it  was  that  caused  the  death,  other  than  that  it  was  a  heavy  blunt 
one,  and  it  is  not  shown  that  a  description  of  the  instrument  was 
known  by  the  prosecuting  attorney  at  the  time  of  filing  the  informa- 
tion. 

The  refusal  of  the  court  to  instruct  the  jury  as  requested,  upon 
defendant's  theory  of  the  case  that  death  had  been  occasioned  by  a 
severe  fall  and  not  by  the  means  charged  in  the  information,  is  not 
erroneous,  when  the  subject  matter  is  covered  by  the  general  cliarge 
that,  if  it  is  possible  to  account  for  the  death  of  the  deceased  upon 
any  reasonable  hypothesis  other  than  that  of  the  guilt  of  the  defend- 
ant, it  is  their  duty  to  do  so  and  find  the  defendant  not  guilty,  and 
by  the  further  chamie  that,  if  the  jury  entertain  any  reasonable 
doubt  upon  any  single  fact  or  element  necessary  to  constitute  the 
offense,  it  is  their  duty  to  acquit  him. 

An  instruction  by  the  court  in  a  murder  case,  charging  the  jury 
that  "  in  the  case  of  the  defendant  you  have  the  right  to  consider 
the  great  interest  he  has  in  the  result  of  your  verdict,''  is  not 
objectionable  on  the  ground  of  being  a  judicial  comment  up6n  the 
evidence. 
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Where  the  court  has  correctly  instracted  the  jury  as  to  how 
intoxication  should  he  regarded  hy  them  in  determining  the  de^ee 
of  defendant's  guilt,  in  the  event  that  they  should  find  that  he  was 
intoxicated  at  the  time  of  the  commission  of  the  offence,  as  claimed 
by  the  defense,  a  verdict  of  murder  in  the  first  degree  is  not  er- 
roneous, when  there  is  evidence  tending  to  support  it. 

A  verdict  of  murder  in  the  first  degree  is  warranted,  when  there 
is  evidence  showing  that  defendant,  who  was  living  with  an  Indian 
woman,  prompted  by  jealous  motives  had  rudely  assaulted  her  on 
the  day  of  her  mutder,  by  striking  her  in  the  face  and  body  with* 
his  clenched  fist ;  that  he  had  declared  to  another  person  that  he 
would  do  her  up  that  night ;  that  al)out  midnight  a  boat  was  seen 
out  in  Elliott  bay  going  in  the  direction  of  Duwamish  river  in 
wh\ch  were  two  persons,  one  beating  the  other  with  some  instru- 
ment, the  sound  of  blows  and  groans  being  audible;  that  the 
defendant  and  deceased  had  been  spending  the  day  in  Seattle  and 
had  started  for  their  home  at  the  mouth  of  the  Duwamish  river  at 
about  eight  o'clock  in  the  evening,  and  that  defendant  had  stopped 
about  eleven  that  night  at  a  saloon  on  the  water  front  between  the 
place  he  had  been  visiting  in  Seattle  and  his  home;  that  after 
arriving  home  he  called  at  a  neighbor's  and  asked  if  he  had  seen 
anything  of  the  deceased,  claiming  that  she  was  to  have  come 
home  by  means  of  a  street  car;  that  about  a  day  and  a  half  later  he 
asked  this  neighbor  to  help  bury  his  wife,  as  she  was  dead ;  that 
such  neighbor  declined  to  assist  and  informed  the  officers,  who 
arrested  defendant;  that  defendant  remarked  several  times  that 
he  wished  he  had  killed  the  neighbor  instead  of  the  woman ;  that 
the  woman  was  found  sunk  in  the  water  near  defendant's  float 
house  with  a  rope  attaching  the  body  to  the  float ;  and  that  an 
autopsy  showed  that  death  had  resulted  from  concussion  of  the 
bndn  produced  by  blows  upon  the  head  from  some  blunt  instru- 
ment. 

Appeal  from  Superior  Court,  King  County.  —  Hon. 
Thomas  J.  Humes,  Judge.     AflSrmed. 

Melvin  0.  Winstock^  and  John  B.  Wrighty  for  appel- 
lant. 

A.  W.  Hastie,  Prosecuting  Attorney,  and  W.  W. 
Wilshire,  for  The  State. 

The  opinion  of  the  court  was  delivered  by  . 

Gordon,  J. — ^The  appellant  was  convicted  in  the  su» 
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perior  court  for  King  county  of  the  crime  of  murder 
in  the  first  degree  and  sentenced  to  death.  From  the 
judgment  of  conviction  and  an  order  denying  his  mo- 
tion for  a  new  trial,  he  has  appealed. 

1.  The  first  assignment  is  that  the  court  erred  in 
overruling  his  challenge  for  actual  bias  interposed  to 
jurors  Van  Wort,  Roberts  and  Osborn.  As  to  juror 
Roberts,  it  is  sufficient  to  say  that  the  action  of  the 
court  in  overruling  the  challenge  was  without  preju- 
dice, even  if  erroneous,  inasmuch  as  it  appears  from 
the  record  that  he  was  subsequently  excluded  upon  the 
peremptory  challenge  of  the  prosecution.  From  a  con- 
sideration of  the  voir  dire  examinaton  of  jurors  Van 
Wort  and  Osborn,  we  are  satisfied  that  they  were  com- 
petent and  impartial  jurors.  Counsel  for  the  defend- 
ant cite  the  cases  of  State  v.  Murphy,  9  Wash.  204  (37 
Pac.  420);  State  v.  Wilcox,  11  Wash.  216  (39  Pac.  368); 
and  State  V.  Rutten,  13  Wash.  203  (48  Pac.  80),  decided 
by  this  court;  but,  in  our  opinion,  the  record  in  this 
case  does  not  justify  their  claim  that  the  question  here 
presented  is  within  the  rule  announced  in  any  of  these 
cases.  The  record  in  this  case  clearly  and  satisfactorily 
shows  that  no  fixed  or  definite  opinion  existed  in  the 
minds  of  either  of  said  jurors  relative  to  the  merits 
of  the  case,  but  only  a  vague,  indefinite  or  merely 
floating  impression  based  upon  a  newspaper  report  of 
the  case,  or  heard  at  about  the  time  of  the  commis- 
sion of  the  supposed  crime.  The  ruling  of  the  lower 
court  may  well  be  sustained  without  in  any  wise  in- 
fringing upon  anything  that  is  laid  down  in  any  of 
the  cases  above  referred  to. 

2.  It  is  next  objected  that  there  was  a  variance  be- 
tween the  allegations  of  the  information  and  the  proof, 
in  this:  The  information  charges  that  the  appel- 
lant "purposely  and  of  his  deliberate  and  premedi- 
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"  tated  malice  killed  one  Lucy  Williams,  by  then  and 
"  there  purposely,  and  of  his  deliberate  and  premedi- 
'' tated  malice  striking  and  beating  the  said  Lucy 
**  Williams,  thereby  inflicting  in  and  upon  the  said 
**  Lucy  Williams  several  mortal  contusions,  fractures 
"  and  wounds,  with  a  heavy  blunt  instrument,  which 
'*  he,  the  said  William  Carey,  then  and  there  had  and 
''  held  in  his  hands.  A  mare  particular  description  of 
'^*  which  said  heavy  blunt  instrument  is  to  the  said  prose- 
"  cuting  attorney  unknown;*'  and  it  is  contended  that  the 
record  shows  that  the  **  heavy  blunt  instrument"  was  a 
certain  broken  oar  found  in  the  possession  of  the  appel- 
lant, and  which  oar  was  offered  by  the  prosecution  and 
received  in  evidence;  and  that  it  further  appears  that 
this  oar  was  in  possession  of  the  prosecution  and  that 
the  prosecuting  attorney  had  full  knowledge  of  its  ex- 
istence at  the  time  of  filing  the  information  in  question. 
Counsel  has  cited  numerous  cases  in  which  it  has  been 
held  that  where  an  indictment  charges  a  defendant 
with  committing  an  offense  against  the  person  or  prop- 
erty of  a  person  unknown,  and  it  appears  at  the  trial 
that  the  name  of  the  person  was  in  fact  known  to  the 
grand  jury,  the  defendant  must  be  acquitted.  Common- 
wealth V.  Blood,  4  Gray,  31;  State  v.  Stowe,  132  Mo 
199  (33  S.  W.  799);  Presley  v.  State,  24  Tex.  App.  494  (6 
S.  W.  540);  Commonwealth  v.  Thornton,  14  Gray,  41. 

The  reason  is  found  in  the  rule  requiring  fullness 
and  precision  in  charging  an  offense,  and  that  the 
identity  of  the  offense  charged  with  that  upon  which 
the  conviction  is  sought  should  be  established  upon 
the  trial.  An  allegation  in  an  indictment  or  informa- 
tion that  the  name  of  a  person  or  a  fact  necessary  to  be 
alleged  is  unknown,  is  permissible  only  from  necessity. 
But  however  sound  may  be  the  rule  for  which  counsel 
contends,  we  do  not  think  that  it  is  applicable  to  the 
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present  case.  It  is  true  that  it  is  charji^ed  in  the  in- 
formation that  the  homicide  was  committed  by  means 
of  striking  and  beating  the  deceasied  with  ''  a  heavy 
blunt  instrument;  a  more  particular  description  of  which 
is  to  the  prosecuting  attorney  unknown]**  but  it  was  not 
established  by  the  evidence  on  the  trial  what  that  in- 
strument really  was,  or  that  its  description  was  known 
by  the  prosecuting  attorney  at  the  time  of  filing  the 
information  or  up  to  the  time  of  the  trial.  There  was 
evidence  from  which  the  jury  might  well  have  found 
that  the  blows  or  wounds  causing  death  were  inflicted 
with  an  oar,  and  there  were  in  all  three  oars  intro- 
duced in  evidence, — one  by  the  state  and  two  by  the 
defendant.  But  we  think  that  it  cannot  with  cer- 
tainty be  told  from  the  record  that  the  wounds  were 
inflicted  with  either  or  all  of  them.  While,  upon  the 
other  hand,  from  the  condition  and  appearance  of  the 
deceased  and  the  expert  and  other  testimony,  there 
was  abundant  evidence  to  warrant  the  finding  that 
death  was  occasioned  by  means  of  wounds  inflicted 
"with  a  heavy  blunt  instrument,^'  of  an  unknown 
description. 

3.  It  is  urged  that  the  court  committed  error  in 
refusing  to  instruct  the  jury  as  requested  by  the  de- 
fendant upon  the  subject  of  the  corptbs  delicti.  Coun- 
sel argues  that'  there  was  evidence  tending  to  show 
that  death  was  occasioned  by  a  severe  fall  which  the 
deceased  had  sustained  on  the  night  in  question,  and 
not  by  the  means  charged  in  the  information,  and. 
that  it  was  the  defendant's  right  to  have  the  jury  in- 
structed upon  any  theory  of  the  case  having  evidence 
in  .its  support.  Conceding  the  fact  and  the  law  to  be 
as  contended  for  by  counsel,  we  think  that  no  error  was 
committed  in  refusing  the  particular  instruction  re- 
quested, because  the  subject  matter  was  included  in 
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and  covered  by  the  general  charge  in  which  the  jury 
were  told  that  if  it  was  *' possible  to  account  for  the 
death  of  the  deceased  upon  any  reasonable  hypothesis 
other  than  that  of  the  guilt  of  the  defendant,"  then  it 
became  their  duty  to  so  account  for  and  find  the  de- 
fendant not  guilty.  Also,  that  "if  the  jury  enter- 
tained any  reasonable  doubt  upon  any  single  fact  or 
element  necessary  to  constitute  the  offense/'  it  was 
their  duty  to  acquit  him. 

4.  It  is  complained  that  the  court  commented  upon 
the  evidence  in  instructing  the  jury  with  reference  to 
the  credit  to  which  the  respective  witnesses  were  en^ 
entitled.  The  particular  language  complained  of  is  in 
these  words  :  "And  in  the  case  of  the  defendant  you 
have  the  right  to  consider  the  great  interest  he  has  in 
the  result  of  your  verdict."  An  instruction  in  the 
language  here  complained  of  was  expressly  upheld  by 
this  court  in  State  v.  Nordstrom,  7  Wash.  506  (35  Pac; 
382),  and  for  the  reasons  there  given  the  contention 
of  counsel  cannot  be  sustained. 

5.  It  is  further  complained  that  the  jury  erred  in 
finding  the  defendant  guilty  of  murder  in  the  first  de- 
gree. This  claim  proceeds  upon  the  theory  that  the 
defendant  was  intoxicated  at  the  time  when  the  offense 
was  committed,  if  committed  at  all  by  the  defendant. 
At  the  request  of  the  defendant  the  court  correctly  in- 
structed the  jury  as  to  how  intoxication  should  be  re- 
regarded  by  them  in  determining  the  degree  of 
defendant's  guilt,  (in  the  event  that  they  should  find 
that  he  was  intoxicated).  It  was  for  the  jury  under 
such  instruction  to  determine  the  fact,  and  their  find^ 
ing  is  not  without  sufficient  evidence  to  support  it.. 

6.  It  is  also  urged  that  the  verdict  is  contrary  to  the 
evidence.  We  think  this  claim  cannot  possibly  be 
maintained  without  disregarding  a  very  great  deal  of 
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uncontradicted  and  competent  evidence  adduced  at  the 
trial.  The  record  shows  that  the  appellant  had,  for 
several  years  prior  to  the  time  of  the  homicide,  which 
occurred  (as  is  charged)  on  Christmas  of  1895,  fol- 
lowed the  occupation  of  a  fisherman;  that  for  some 
months  prior  to  that  date  the  defendant  had  Ji)een  liv- 
ing with  the  deceased  —  an  Indian  woman  —  occupy- 
ing a  shack  or  floathouse,  built  upon  a  scow,  moored 
at  a  point  on  the  shore  of  the  Duwamish  river  distant 
about  two  miles  from  where  it  empties  into  Puget 
Sound.  On  the  afternoon  or  evening  of  the  24th  day 
of  December,  1895,  the  defendant  and  deceased  left 
their  place  of  abode  and  went  in  a  row-boat  to  the 
home  of  William  Dobson  and  wife  (the  latter  being 
a  sister  of  the  deceased)  who  lived  in  a  shack  upon 
the  shore  of  Elliott  bay  in  front  of  the  city  of  Seattle, 
distant  some  five  or  six  miles  from  the  home  of  the 
defendant  and  deceased,  already  referred  to.  They  re- 
mained at  Dobson's  until  about  eight  o'clock  Christ- 
mas night,  during  which  time  considerable  beer  and 
some  whiskey  was  drunk,  all  hands  participating. 
While  at  that  place,  as  shown  by  the  evidence,  the  de- 
fendant, prompted  by  jealous  motives,  rudely  assaulted 
the  deceased,  striking  her  in  the  face  and  body  with 
his  clenched  fist.  About  eight  o'clock  Christmas  night 
the  defendant  and  deceased  got  into  their  boat,  osten- 
sibly to  go  home.  Prior  to  leaving,  the  defendant 
stated  to  John  D.  Frazer  (one  of  the  state's  witnesses) 
who  had  been  one  of  the  company  at  the  home  of 
Dobson  on  that  day,  that  he  would  ''  do  her  up  that 
night,"  referring  to  the  deceased.  Before  embarking 
the  defendant  rudely  and  forcibly  lifted  the  deceased 
from  the  ground,  carried  her  to  the  side  of  the  boat, 
and  roughly  and  violently  threw  her  into  its  bottom. 
Some  time  after  eleven  o'clock  of  the  same  night  the 
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defendant  visited  a  saloon  known  as  "  The  Exchange/' 
situated  near  the  water  front  between  Dobson's  house 
and  the  mouth  of  the  Duwaniish  river,  and  about  one 
mile  from  Dobson's  house.  He  remained  in  the  saloon 
only  a  short  time,  during  which  time  he  procured  a 
dollar's  worth  of  whiskey;  and  thereafter,  returning  to 
his  boat,  was  seen  to  proceed  in  company  with  the  de- 
ceased in  the  direction  of  their  home.  Mr.  John 
O'Leary  and  J.  W.  Kerry  testified  that  about  midnight 
of  the  same  night  they  saw  out  on  the  bay,  at  a  con- 
siderable distance  from  the  shore  but  within  hearing, 
a  row-boat  occupied  by  two  people  going  in  the  direc- 
tion of  Duwamish  river.  One  of  the  occupants  of  the 
boat  was  striking  the  other  occupant,  who  was  seated 
at  or  near  the  stern,  with  something  which  he  held  in 
his  hands;  tHat  they  distinctly  heard  the  sound  of  the 
blows  and  the  screams  and  groans  of  the  person  who 
received  them;  that  said  boat  proceeded  on  its  course 
in  the  direction  of  the  mouth  of  the  Duwamish  river. 
About  two  o'clock  in  the  morning  of  December  26th, 
one  Joseph  Tulip,  who  resided  with  his  wife  and  child 
in  a  cabin  distant  about  fifty  feet  from  the  floathouse 
of  defendant,  was  aroused  by  the  defendant,  who  came 
to  Tulip's  house,  stated  that  he  had  just  returned  from 
Seattle,  enid  asked  Tulip  if  he  had  seen  anything  of 
his  wife  (meaning  the  deceased),  saying  that  she  ought 
to  have  been  there  before  him;  that  she  had  left  him 
at  Seattle  at  about  eleven  o'clock,  and  was  to  come 
home  by  way  of  South  Seattle  on  a  street  car.  He  ob- 
tained permission  to  spend  the  remainder  of  the  night 
at  Tulip's.  He  also  stayed  there  the  next  night; 
About  noon  of  the  27th  he  informed  Tulip  that  the 
woman  was  dead,  and  requested  help  to  bury  her. 
Tulip,  suspecting  foul  play,  declined  to  assist,  and  that 
night,  while  defendant  was  asleep,  Tulip  informed  the 
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officers,  who  proceeded  to  the  house  and  arrested  the 
defendant.  Upon  being  arrested  the  defendant  cursed 
Tulip  and  displayed  much  anger  towards  him.  On 
the  way  to  the  jail  the  defendant  remarked  in  sub- 
stance two  or  three  times,  that  he  regretted  that  he 
had  not  killed  Tulip  instead  of  *'  the  woman;"  also  that 
he  wished  he  was  going  to  be  hung  ''  for  killing  that 
s —  of  a  b — ,  (referring  to  Tulip)  instead  of  for  killing 
the  woman," and  similar  expressions.  On  the  morning 
after  arriving  at  the  jail,  the  defendant  disclosed,  for 
the  first  time,  the  whereabouts  of  the  body  which  was 
found  in  about  eight  feet  of  water,  a  rope  attaching  it 
to  the  end  of  defendant's  float.  The  body  was  held 
under  water  by  being  fastened  to  a  sack  containing 
lead. 

The  autopsy  disclosed  the  fact  that  life  was  extinct 
before  the  body  was  placed  in  the  water,  and  that  death 
resulted  from  concussion  of  the  brain  produced  by 
blows  upon  the  head  from  some  blunt  instrument. 
There  were  bruises  and  contusions  upon  the  head, 
arms  and  hands. 

Such,  in  brief,  was  the  case  made  by  the  evidence 
introduced  on  the  part  of  the  state,  and  although  the 
defendant  became  a  witness  in  his  own  behalf  and  ex- 
pressly asserted  his  innocence,  the  jury  found  him 
guilty  of  murder  in  the  first  degree.  There  was,  we 
think,  "a  maturity  of  proof"  to  sustain  the  verdict, 
and  we  have  been  unable  to  discover  any  reason  why 
it  should  be  set  aside  and  a  new  trial  awarded. 

The  judgment  of  conviction  is  affirmed  and  the 
cause  remanded  to  the  lower  court  with  directions  to 
proceed  to  appoint  a  day  for  the  carrying  of  its  sen- 
tence into  effect  according  to  law. 

HoYT,  C.  J.,  and  Anders,  Dunbar  and  Scott,  JJ., 
concur. 
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ig^  sgj  John  Mbgrath,  Respondent,  v.  David  Gilmorb  et  aU, 

AppelUmta. 

DECEASED  JOINT  DSBTOB  —  SURVIVAL  OP  LIABILITY  —  DEATH  PENDING 
APPEAL — SUBSTITUTION  OF  BZBCUTOBS  —  FAILUBB  TO  PBB8ENT 
CLAIM  —  VARIANCE. 

Upon  the  death  of  a  joint  debtor,  the  right  of  action  on  the  liabil- 
ity survives  against  his  representatives. 

Where,  pending  an  appeal  from  a  judgment,  the  appellant  dies 
and  his  executors  are  substituted  by  stipulation,  they  cannot,  on  a 
retrial  of  the  cause  after  reversal,  demand  a  non-suit  on  the  ground 
that  the  claim  in  action  had  never  been  presented  to  them  as 
executors. 

Failure  to  present  a  claim  to  the  executors  of  one  joint  debtor 
will  not  release  the  other  joint  debtor,  in  cases  where  the  law  ex- 
cuses, or  does  not  require,  presentment  to  the  executors. 

Where  executors  have  been  substituted  as  parties  defendant  in  a 
cause  by  stipulation,  it  is  unnecessary  to  file  an  amended  complaint 
showing  the  death  of  the  defendant  and  the  appointment  and  sub- 
stitution of  his  executors. 

A  defendant  cannot  urge  a  variance  between  the  contract  pleaded 
by  plaintiff  and  the  one  offered  in  evidence,  when  the  judgment  is 
based  on  the  contract  pleaded  by  defendant  in  his  answer. 

Appeal  from  Superior  Court,  King  County .-*-Uon. 
Thomas  J.  Humes,  Judge.     Affirmed. 

Burke,  Shepard  &  McOilvra,  and  Andrew  Woods,  for 
appellant: 
The  judgment  should  be  reversed  because  of  the 
failure  of  the  lower  court  to  grant  defendant's  motion 
for  a  non-suit  as  to  the  executors  of  William  Kirk- 
man,  on  the  ground  that  there  was  neither  averment 
nor  proof  that  a  claim  against  the  estate  of  William 
Kirkman,  deceased,  based  on  the  demand  sued  on  in 
this  action,  had  been  presented  to  the  executors  of  the 
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estate,  as  required  by  law.  Steen  v.  Hendy^  40  Pac. 
21;  Lathrop  v.  Bampion,  81  Cal.  18  (89  Am.  Dec.  141); 
Rowland  v.  Madden,  72  Gal.  17 ;  Derby  v.  Jackman,  89 
Cal.  1;  Commercial  Bank  v.  Slater,  21  Minn.  172;  Bun-^ 
nell  V.  Post,  25  Minn.  880;  Fem  v.  Leuthold,  39  N.  W. 
399;  MaUhewe  v.  Jones'  Admr.,  2  Mete.  (Ky.)  254;  WiU 
lard  V.  Van  Leeuwen,  56  Mich.  15;  Dennis  v.  Sharer,  56 
Mich.  224;  Clark  v.  Davis,  32  Mich.  154;  Graham  v. 
Vining,  2  Tex.  '433. 

There  is  no  survival  of  liability  against  the  repre- 
sentatives of  a  deceased  joint  debtor.  Bishop,  Con- 
tracts, §863;  1  Parsons,  Contracts  (6th  ed.),  p.  29; 
Trustees  v.  Lawrence,  11  Paige,  80;  Slauson  v.  Schwa- 
bacher  Bros.  &  Co.,  4  Wash.  783  (31  Am.  St.  Rep. 
948). 

Stratton,  Lewis  &  Oilmxin,  and  Carr  &  Preston,  for  re- 
spondent: 

A  cause  of  action  against  a  joint  contractor  survives 
upon  his  death  against  his  legal  representatives. 
Braxton  v.  State,  25  Ind.  82. 

The  participation  by  an  executor  in  litigation  con- 
testing a  claim  against  his  testator's  estate  is  equiva- 
lent to  a  presentation  and  rejection  of  the  claim.  In 
re  Brennan's  Estate,  65  Cal.  517;  Strong  v.  Eldridge,  8 
Wash.  595. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  case  was  before  this  court  upon  a 
former  occasion  (10  Wash.  339, 39  Pac.  131),  to  which 
reference  can  be  had  for  a  statement  of  the  nature  of 
the  action.  Pending  the  former  appeal,  Kirkman 
died,  and  it  was  stipulated  in  this  court  that  the 
executors  of  his  will  might  be  substituted  as  defend- 
ants in  his  stead.     When  the  second  trial  was  begun 
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the  defendants  moved  to  dismiss  the  action  as  against 
Kirkman's  executors  on  the  ground  that  there  is  no 
survival  of  liability  against  the  representatives  of  a 
deceased  joint  debtor.  This  point  has  been  passed 
upon  by  this  court  contrary  to  appellants'  contention 
since  his  brief  herein  was  filed.  Donnerberg  v.  Oppeii- 
heimer,  ante,  p  290  (46  Pac.  254). 

It  is  next  contended  that  the  court  should  have 
granted  the  defendants'  motion  for  a  no'n-suit  as  to  the 
executors  of  Kirkman,  on  the  ground  that  the  claim 
had  not  been  presented  to  said  executors  as  required 
by  §§  986  and  988,  Code  Proc.  (Volume  2  of  the  Code). 
Judgment  had  been  obtained  against  Kirkman  in  the 
lower  court  during  his  lifetime.  After  the  stipulation 
substituting  his  executors  pending  the  appeal,  they 
appeared  herein  and. contested  the  same  and  obtained 
a  reversal  of  the  judgment,  and  ever  since  have  been 
and  are  now  contesting  it,  so  there  can  be  no  substan- 
tial merit  in  this  contention,  and  to  sustain  it  would 
be  inconsistent,  at  least,  with  the  decision  of  this 
court  in  the  case  of  Strong  v.  Eldridge,  8  Wash.  595 
(36  Pac.  696). 

The  third  point  is  disposed  of  in  what  has  been 
said,  as  that  relates  to  the  claim  of  release  of  Gilmore 
on  the  ground  that  the  executors  of  Kirkman  were 
released  by  the  failure  to  present  the  claim  to  them. 

The  fourth  point  is  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action 
against  the  executors  af  Kirkman,  because  it  does  not 
show  Kirkman's  death  and  the  appointment  and  sub- 
stitution of  his  executors;  but  we  think  this  was 
immaterial,  and  that  it  was  not  necessary  to  file  an 
amended  complaint  containing  these  formal  allega- 
tions. The  executors  had  in  fact  been  substituted  by 
the  stipulation  in  this  court. 
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It  is  next  contended  that  the  plaintiff  cannot  re- 
cover on  the  ground  of  there  being  a  fatal  variance 
between  the  contract  pleaded  and  the  one  offered  in 
evidence;  that  the  contract  offered  in  evidence  shows 
on  its  face  that  it  is  a  contract  by  Megrath  and  Col- 
lins jointly  as  parties  of  the  first  part,  and  the  contract 
pleaded  was  the  contract  of  Megrath  alone.  As  to 
this,  it  seems  to  us  that  the  position  of  the  respondent 
is  sound.  The  defendants  in  their  answer  set  up  a 
contract  between  Megrath  and  Gilmore,  in  which  it  is 
admitted  that  the  plaintiff  alone  is  interested,  and  the 
plaintiff  would  be  entitled  to  recover  upon  the  con- 
tract so  set  up  regardless  of  the  complaint.  The 
defendants  should  not  be  heard  to  complain  of  a 
judgment  supported  by  a  contract  which  they  have 
pleaded  in  their  answer,  and  furthermore,  the  law  of 
the  case  on  this  point  was  settled  by  the  former  deci- 
sion, where  the  eause  was  remanded  for  re-trial  upon 
two  separate  questions,  and  wherein  it  was  held  that 
Collins  signed  the  contract  only  as  a  surety  for  Me- 
grath. 

It  is  next  contended  that  the  court  erred  in  admit- 
ting the  testimony  of  Gilmore  as  to  conversations  with 
Kirkman,  who  was  dead  at  the  time  of  the  trial.  No- 
where in  appellant's  brief  has  attention  been  called  to 
any  part  of  the  record  containing  such  testimony,  and 
the  respondent  denies  that  any  such  was  introduced, 
and  we  pass  the  point  without  further  comment. 

The  remaining  points  urged  relate  to  the  sufficiency 
of  the  evidence  and  to  the  instructions  which  were 
requested  and  refused.  After  an  examination  of  the 
evidence  we  think  it  was  entirely  sufficient  to  sustain 
the  verdict,  and  the  point  involved  in  the  first  in- 
struction refused  has  been  disposed  of  in  what  we  have 
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previonsly  sai<L   All  that  the  defendants  were  entitled 
to  under  the  contract  and  the  proofs  in  the  remainder 
^  of  the  instractions  requested,  was  fully  covered  in  the 
charge  given  the  jury. 
Affirmed. 

HoYT,  C.  J.,  and  Akders,  Dunbar  and  Gordon,  JJ., 
concur. 


[No.  2227.    Decided  Norwnber  18, 1896.] 

The  State  op  Washington,  Respondent,  v.  W.  B. 
WiTHEROW  et  al.f  Appellants. 


GBIICIHAL   LAW  —  WOMK    KBaoVBOVS    IKSTBUOnONI  HABKUSS  CBSOft. 

In  A  crimiitti  prosecation,  i&  which  the  only  testimony  introdooed 
is  on  the  part  of  the  state,  and  there  ia  no  siibstantud  conflict  in 
that,  bat  the  proofs  conclosively  show  the  gaflt  of  the  defendant, 
errors  committed  in  chaining  the  Jury  are  without  prejndioe. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Norman  Buck,  Judge.    Affirmed. 

Fitzgerald  &  Hopkins,  and  A.  M.  Winston^  for  ppel- 
lants. 

J.  W.  Feighan,  Prosecuting  Attorney,  for  The  State. 

Per  Curiam. — ^The  defendants  were  convicted  of  the 
crime  of  grand  larceny  and  have  appealed.  Several 
questions  were  raised  as  to  the  sufficiency  of  the  evi- 
dence relating  to  the  proof  of  venue  and  the  owner- 
ship of  the  goods,  but  the  record  discloses  that  there 
was  proof  showing  that  the  goods  were  taken  within 
the  jurisdiction  of  the  court,  and  sufficient  proof  of 
the  ownership  to  sustain  the  verdict. 
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It  is  farther  contended  that  a  motion  for  a  continu- 
ance made  by  the  defendants  should  have  been 
granted,  but  we  find  nothing  to  show  that  the  court 
abused  its  discretion  in  denying  the  same. 

It  is  contended  that  certain  of  the  instructions  were 
erroneous,  but  it  appears  that  the  only  testimony  in- 
troduced in  the  case  was  upon  the  part  of  the  state. 
Several  witnesses  were  sworn  who  testified  that  the 
defendants  admitted  stealing  the  goods  from  a  freight 
car  on  the  Northern  Pacific  Railroad,  and  the  goods 
were  found  in  their  possession.  There  was  no  sub« 
stantial  conflict  in  the  testimony  upon  the  part  of  the 
state  either  in  the  direct  or  cross  examinations,  and 
the  proof  conclusively  showed  that  the  defendants 
were  guilty  of  the  crime  with  which  they  were 
charged. 

This  being  so,  there  was  but  one  verdict  that  the 
jury  could  have  rendered,  and  that  was  to  find  the  de- 
fendants guilty,  and  if  there  was  any  error  in  the  in* 
st ructions,  it  was  clearly  error  without  prejudice. 
Territory  v.  Gay,  2  Dak.  125  (2  N.  W.  477). 

The  judgment  of  conviction  must  be  affirmed. 


[  No.  2304.    Decided  November  18, 1800.] 

Fred  D.  Babto,  Receiver,  Respondent,  v.  R.  Nix  et  aZ., 
Appellants. 

PLBADIKO  —  DDPL!CITY  —  COBP0BATION8  —  BIOHT  TO  BECBIVB  OWN 
STOCK  Iir  PAYMENT  OF  DBBT  —  BKCBI VEB  —ACTION  ON  STOCK  SUBSCBIP. 
TI0N8  —  aSTOPPBJL  —  BBS  JU D ICATA . 

Were  a  complaint  sets  forth  facts  tending  to  show  a  liability  both 
in  tort  and  on  contract,  such  recital  is  not  open  to  objection  on  the 
Iproand  of  stating  more  than  one  cause  of  action,  when  such  facts 
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all  relate  to  a  single  transaction  and  are  relied  upon  as  the  basis  of 
a  single  cause  of  action. 

A  judgment  against  stockholders  of  a  bank  for  the  recovery 
against  them  of  their  contingent  liability  over  and  above  the  par 
value  of  their  stock  connot  be  pleaded  as  res  juditcAa  in  an  action 
by  the  .receiver  of  the  bank  to  recoyer  unpaid  subscriptions  to  the 
amount  of  the  par  value  of  the  stock. 

A  corporation  has  authority  to  receive  from  a  stockholder  his 
certificates  'of  stock  in  payment  of  his  indebtedness  to  it,  when  such 
transaction  is  bona  fide  and  for  the  purpose  of  protecting  the  cor- 
poration from  loss ;  and  stock  so  taken  may  be  re-issued  by  the  cor- 
poration. 

In  an  action  by  a  receiver  of  a  bank  to  enforce  stock  subscriptions, 
the  defendants,  who  were  directors  in  the  bank,  are  estopped  from 
setting  up  that  the  bank  stock  had  been  iesuedby  the  bank  to  them 
and  jtheir  notes  taken  therefor,  under  a  secret  agreement  that  they 
should  not  be  liable  thereon. 

Where,  in  an  action  for  the  appointment  of  a  receiver  for  a  cor- 
poration, the  court  had  determined  that  unpaid  assessments  upon 
the  capital  stock  should  be  collected,  it  must  be  presumed,  in  an 
action  brought  by  the  receiver  for  their  collection,  that  suc^i  de- 
termination was  necessary  and  rightful,  although  from  the  record 
in  the  original  action  it  may  a'ppear  that  the  assets  of  the  bank 
were  sufficient  to  discharge  its  indebtedness. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
W.  H.  Pritchard,  Judge.     AflSrmed. 

John  Paul  Judsorif  for  appellants. 

Remington  &  Reynolds  (John  A.  Shank,  of  counsel),  for 
respondent : 
A  corporation  may  become  the  owner  of  its  own 
stock  if  taken  in  good  faith  in  payment  of  a  pre-exist- 
ing debt.  2  Thompson,  Corporations,  §  2068;  Yeaton 
V.Eagle  Oil,  etc.,  Co.,  4  Wash.  183;  Commonwealth  v. 
Boston,  etc.,  R.  R.  Co.,  142  Mass.  146;  Williams  t;. 
Savage  Mfg.  Co.,  3  Md.  Ch.  418;  City  Bank  of  Colum- 
bus V.  Bruce,  17  N-  Y.  507;  State  Bank  v.  Fox,  3  Blatchf. 
431;  State  v.  Smith,  48  Vt.  266. 
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The  secret  trust  between  appellants  and  the  banks 
does  not  relieve  them  from  liability.  The  statute  relat- 
ing to  stoek'held  in  trust  was  not  intended  to  apply  to 
secret  or  colorable  trusts,  whete  there  was  no  cestui  que 
trust  and  no  fund  answerable  to  creditors,  but  such  a' 
trust  will  be  set  aside  or  disregarded  as  a  fraud  upon 
creditors.  Hospes  v.  Northwestern  Mfg.  A  Car  Co.,  48 
Minn.  174;  Oogebic  Investment  Co.  v.  Iron  Chief  Mining 
Co.,  78  Wis.  427 (28  Am. St. Rep. 417);  Sa^oyer  v.  Hoag^ 
17  Wall.  610;  Union  Mutual  Ins.  Co.  v.  Frear  Stone 
Mfg.  Co.,  97  III.  537  (37  Am.  Rep.  129);  Melvin  v. 
Lamar  Ins,  Co.,  80  111.  446  (22  Am.  Rep.  199);  Scovill 
V.  Thayer,  105  U.  S.  143;  First  National  Bank  v.  Oustin; 
etc.,  Mining  Co.,  42  Minn.  327  (23  Am.  St.  Rep.  510); 
Boulton  Carbon  Co.  v.  Mills,  78  Iowa,  460;  Elyton  Land 
Co.  V.  Birmingham,  etc.,  Elevator  Co.,  92  Ala  407  (25 
Am.  St.  Rep.  65);  In  re  Reciprocity  Bank,  22  N.  Y.  9r 
Farmer's,  etc.,  Bank  v.  Jenks,  7  Mete.  (Mass.)  592; 
Nathan  v.  Whitloch,  9  Paige,  152;  Mann  v.  Cooke,  20 
Conn.  178;  Sagory  v.  Dubois,  3  Sanf.  Ch.  466;  Baines 
V.  Babcock,  95  Cal.  581  (29  Am.  St.  Rep.  158);  Allibone 
V.  Eager,  46  Pa.  St.  48;  Marshall  Foundry  Co.  v.  KiU 
lian,  99  N.  0.  501  (6  Am.  St.  Rep.  539). 

The  opinion  of  the  court  was  delivered  by 

HoYT,  0.  J.-^In  1890  the  Bank  of  Puyallup  was 
organized  under  tlie  laws  of  the  state  with  a  capital 
stock  of  $100,000,  divided  into  one  thousand  shares  of 
$100  each.  This  stock  was  all  subscribed  for  and  sixty 
per  cent,  paid  thereon  before  any  business  was  trans- 
acted. A.  C.  Campbell  was  the  owner  of  two  hundred 
shares  of  this  stock,  and  on  the  13th  day  of  Novem- 
ber, 1891,  he  transferred  one  hundred  and  ninety-nine 
shares  directly  to  the  bank  and  received  a  credit  of 
$14,000  therefor  on  the  books  of  the  bank,  to  which 
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he  was  then  indebted;  and  the  bank  thereupon  at- 
tempted to  cancel  these  certificates  of  stock*  Tliere- 
after  it  was  thought  necessary  by  the  officers  of  the 
bank  that  these  one  hundred  and  ninety-nine  shares 
of  stock  should  be  held  by  some  one,  and  it  was  agreed 
that  they  should  be  re-issued  to  J.  P.  Stiewart  and 
Willis  Boatman,  who  were  to  give  their  promissory 
not9S  for  seventy  per  cent  of  the  face  value  of  this 
stock.  This  was  done  and  the  stock  so  issued  held  by 
them  until  1892,  when  it  was  by  them  surrendered  to 
the  bank  and  the  certificates  evidencing  their  owner* 
ship  canceled;  and  it  was  then  agreed  that  this  stock 
should  be  re-issued  to  the  directors  of  the  bank,  each 
to  receive  the  number  of -shares  then  agreed  upon. 
The  certificates,  in  accordance  with  this  agree- 
ment,  were  issued  to  the  several  defendants,  who 
each  gave  to  the  bank  his  note  for  seventy  per  cent,  of 
the  face  Value  of  the  stock.  This  stock  so  issued  to 
these  defendants  was  held  by  them  until  June,  1893, 
at  which  time  the  bank  was  declared  insolvent  and  its 
assets  placed  in  the  hands  of  a  receiver  for  the  pur- 
pose of  closing  up  its  business.  In  the  action  in 
which  the  receiver  was  appointed  it  was  determined 
by  the  court  that  the  assets  in  the  hands  of  the  re- 
ceiver were  insufficient  to  pay  its  indebtedness,  and 
such  receiver  was  directed  to  levy  an  assessment  upon 
the  stockholders  for  the  amounts 'unpaid  upon  their 
several  stock  subscriptions.  In  pursuance  of  this  or- 
der aslBessments  were  duly  levied  upon  the  several  de- 
fendants in  this  action  for  the  full  amount  of  the  par 
value  of  the  stock  standing  in  their  name,  which  had 
been  issued  to  them  as  hereinbefore  stated,  and  due 
notice  thereof  given.  Thereafter  such  assessments 
not  having  been  paid,  this  action  was  brought  to  en- 
force payment. 
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The  first  assignments  of  error  are  fonnded  upon  the 
rulings  of  the  court  in  settling  the  pleadings,  and  all 
relate  to  the  alleged  elaim  that  the  second,  amended 
complaint  stated  more  than  one  cause  of  action,  and 
that  the  several  causes  of  action  were  not  separately 
stated.  This  complaint  simply  set  out  in  an  orderly 
manner  a  statement  of  the  fjacts  relating  to  the  trans- 
action which  was  relied  upon  to  show  that  the  plain- 
tiff was  entitled  to  recover  a  judgment  against  the 
defendants;  and  while  some  of  the  facts  so  alleged 
may  have  tended  to  show  that  a  contract  was  entered 
into  between  the  bank  and  the  defendants,  and  others 
to  show  wrongful  action  on  the  part  of  the  defendants 
and  the  bank,  they  ail  related  to  a  single  transaction 
and  were  properly  included  in  a  single  count.  Whether 
a  claim  of  relief  is  rightfully  founded  upon  a  contract 
relation  entered  into,  or  wrongful  acts  done,  where 
but  a  single  transaction  is  relied  upon,  the  recital  of 
the  facts  relating  to  such  single  transaction  is  not  open 
to  objection,  for  the  reason  thatsuch  recital  may  tend 
to  show  a  liability  upon  contract  and  also  in  tort. 
The  facts  as  to  such  single  transaction  having  been 
set  out,  it  is  for  the  court  to  say  whether  or  not  they 
constitute  a  cause  of  action.  Such  being  the  rule, 
there  was  no  foundation  for  the  claim  that  there  had 
been  any  such  change  of  the  cause  of  action  in  the 
several  complaints  as  to  justify  the  court  in  granting 
defendants'  motion  tp  strike. 

•  The  question  raised  by  the  demurrer  to  the  second 
amended  complaint  is  so  connected  with  questions 
growing  out  of  the  trial  that  a  separate  discussion  is 
not  necessary.  Something  is  said  in  the  brief  as  to 
the  right  to  trial- by  jury,  but  since  no  error  is  as- 
signed upon  the  action  of  the  court  in  refusing  a  jury 
trial,  that  question  cannot  be  here  considered. 
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It  appeared  that,  at  the  time  this  stock  was  issued 
to  the  defendants,  there  was  an  agreement  between 
them  and  the  bank  that  they  should  never  be  called 
upon  to  pay  the  notes  which  they  had  given  for  sev- 
enty per  cent,  of  its  par  value,  nor  held  liable  in  any 
manner  by  reason  of  the  fact  that  such  stock  was 
issued  to  them  and  carried  in  their  name;  and  upon 
this  agreement  and  the  fact  that  the  stock  issued  to 
the  defendants  had  been  theretofore  issued  to  Camp- 
bell and  by  him  transferred  to  the  bank  in  payment 
of  his  indebtedness  thereto,  are  founded  the  principal 
claims  of  defendants  for  a  reversal  of  the  judgment 

One  other  ground  is  somewhat  relied  upon,  and 
that  is  that  a  judgment  had  been  rendered  in  another 
action  against  these  defendants  and  other  stockholders, 
for  the  amount  due  upon  the  stock  severally  held  by 
them.  But  a  comparison  of  the  record  in  that  case 
with  the  one  in  the  case  at  bar  will  clearly  show  that 
the  liability  for  which  that  judgment  was  rendered 
was  a  different  one  from  that  for  which  it  was  sought 
to  recover  in  this  action.  This  suit  was  to  recover 
for  an  unpaid  subscription  to  the  amount  of  the  par 
value  of  the  stock.  The  other  was  to  recover  the  con- 
tingent liability  over  and  above  the  par  value  of  the 
stock,  provided  for  in  the  constitution.  Beside,  that 
judgment  was  not  at  the  time  it  was  offered  in  evi- 
dence a  final  one.  An  appeal  therefrom  had  been 
taken  to  this  court,  upon  which  the  judgment  has 
been  reversed  and  the  proceeding  dismissed. 

The  appellants  earnestly  contend  that,  under  our 
statutes,  the  bank  had  no  authority  to  take  the  stock 
of  Campbell  in  payment  of  his  indebtedness  to  the 
bank.  It  may  be  conceded  that  a  corporation  in  this 
state  cannot  traffic  in  its  own  stock.  Such  we  believe 
to  be  the  rule  established  in  all  the  states  having  sim« 
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ilar  statutory  provisions.  But  it  does  not  follow  that 
it  may  not  receive  such  stock  in  payment  of  the  in- 
debtedness of  one  of  its  stockholders,  when  such 
transaction  is  bofiafide  and  for  the  purpose  of  protect- 
ing the  corporation  from  loss.  In  our  opinion  the 
transaction  between  the  bank  and  Campbell  wa^ 
authorized  and  thereby  the  bank  became  the  owner 
of  the  stock  in  question,  and  had  the  right  to  re-issue 
it.  But  whether  it  did  or  not,  these  defendants,  who 
were  the  managers  of  the  bank,  cannot  defend  upon 
the  ground  that  what  was  done  was  not  authorized  by 
law. 

The  other  material  question  grows  out  of  the  secret 
agreement  between  the  defendants  and  the  bank,  to 
the  effect  that  they  should  incur  no  liability  by  reason 
of  the  stock  being  issued  to  them.  Relating  to  this 
question  the  trial  court  found  as  a  fact  that  this  was 
done  for  the  purpose  of  giving  credit  to  the  bank  and 
that,  by  reason  of  the  credit  so  given,  its  creditors, 
represented  by  the  receiver,  were  induced  to  give  it 
their  business.  This  finding  of  fact  is  excepted  to  by 
the  appellant3  on  the  ground  that  it  was  not  sustained 
by  the  evidence,  but  this  exception  was  not  well 
taken.  The  fact  of  the  stock  having  been  issued  and 
the  notes  having  been  taken  therefor  would  require 
that  such  notes  should  be  carried  as  a  part  of  the 
assets  of  the  bank,  and  there  would  be  at  least  an  ap- 
parent liability  upon  the  part  of  the  holders  thereof 
for  the  remainder  -of  its  par  value.  This  beiog  so, 
the  law  would  presume,  in  the  absence  of  any  proof  as 
to  ,the  object  of  the  transaction,  that  it  was  for  the 
purpose  of  having  the  books  show  that  the  bank  was 
in  a  better  condition  than  it  would  have  been  if  such 
stock  had  not  been  re-issued.  Beside,  there  was  direct 
proof  that  it  was  understood  that  it  was  necessary  that 
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this  stock  should  be  issued  to  somebody  in  order  that 
the  bank  might  be  in  such  a  condition  that  an  exam- 
ination of  its  books  would  not  discredit  its  standing. 
Such  being  the  object  for  which  this  stock  was  issued 
to  the  defendants,  it  might  well  be  questioned  whether 
they  could  set  up  this  secret  contract  between  them 
and  the  bank  in  an  action  brought  by  the  bank  itself 
to  recover  the  par  value  of  the  stock.  The  contract 
was  clearly  an  illegal  one,  and  there  might  be  reason 
for  holding  that  the  transaction  must  be  treated  as 
though  this  secret  illegal  agreement  bad  never  been 
entered  into. 

But  it  is  not  necessary  here  to  decide  that  question. 
This  action  is  in  the  name  of  the  receiver  who  repre- 
sents both  the  bank  and  its  creditors,  and  as  between 
the  creditors  and  these  defendants  it  is  clear  that  this 
secret  agreement,  by  which  it  was  sought  to  change 
the  liability  of  the  holders  of  this  stock,  was  without 
any  force  whatever.  To  hold  that  one  could  have 
stock  issued  to  him  and  allow  the  same  to  stand  in  his 
name  upon  the  books  of  the  bank,  and  yet  by  a  secret 
agreement  with  such  bank  be  released  from  all  liabil* 
ity  growing  out  of  the  issue  of  such  stock,  would  be 
contrary  to  the  provisions  of  our  statutes  and  to  pub- 
lic policy.  This  would  be  true  even  if  the  person  to 
whom  the  stock  was  issued  was  a  stranger  to  the  cor- 
poration at  the  time  of  its  issue;  and  where,  as  in  the 
case  at  bar,  the  stock  was  issued  to  the  directors  of 
the  bank,  who  must  be  presumed  to  know  its  condi- 
tion and  the  purpose  of  the  issue,  the  reason  for  hold- 
ing them  liable  is  much  greater.  A  director  is  an 
officer  of  the  bank,  and  it  is  through  the  board  com- 
posed of  himself  and  his  associates  that  its  business 
is  transacted.  To  hold  that  one  of  these  can  make  a 
note  to  the  bank  and  have  it  taken  up  as  a  part  of  its 
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assets  and  afterwards,  when  such  note  is  sought  to  be 
enforced  against  him  in  the  interest  of  the  creditors 
of  the  bank,  set  up  a  secret  agreement  which  nullifies 
the  note,  would  be  contrary  not  only  to  all  legal  rules 
but  to  every  principle  of  justice.  And  the  rule  which 
wonld  apply  to  a  note  so  made  and  executed  would 
apply  to  the  liability  created  by  the  holding  of  stock 
issued  under  the  circumstances  disclosed  by  this  rec- 
ord. 

The  only  other  reason  suggested  why  the  judgment 
should  be  reversed,  which  we  think  it  neeessary  to 
notice,  is  that  it  appeared  from  the  record  in  the 
action  in  which  the  receiver  was  appointed  that  the 
assets  of  the  bank  were  sufficient  to  discharge  its 
indebtedness.  But  that  fact,  if  fact  it  was,  was  imma- 
terial  under  the  issues  in  this  action.  The  court  In 
that  cause  had  determined  that  it  was  necessary  that 
the  unpaid  assessments  upon  the  capital  stock  should 
be  collected,  and  it  must  be  presumed  that  this  de- 
termination was  necessary  and  rightful. 

We  find  no  error  in  the  record,  but  even  if  there 
were  technical  error,  it  did  not  affect  the  rights  of 
appellants,  for  the  reason  that  the  facts  as  stated  in 
their  own  brief  show  that  the  judgment  was  what  it 
should  have  been. 

Judgment  affirmed. 

Dunbar,  Andbrs,  Scott  and  Gordon,  JJ.,  concur. 
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The  City  op  Ballard,  Appellant,  v.  West  Coast  Im- 
provement Company,  Respondent. 

ASBESSIffBNTS  FOB  BTBBBT  IlffPROyBMBNTB — ACTION- BT  GITT  —  LncrrA" 

TION8. 

Where  a  manicipal  corporation  has  brought  an  action  to  forecloee 
street  asBessments  on  the  theory  that  they  had  been  levied  by  a 
duly  organized  and  existing  municipality,  it  cannot,  in  order  to 
avoid  the  bar  of  the  statute  of  limitations  to  its  action,  assume  the 
position  that  its  incorporation  was  void  at  the  time  of  the  levy  of 
the  assessinent,  and  that  the  statute  did  not  begin  to  run  against  it 
until  the  taking  effect  of  a  subsequent  law  validating  the  attempted 
incorporation  which  had  authorized  the  levy. 

An  action  to  foreclose  a  street  lissessment,  not  brought  by  the 
city  within  two  years  of  its  delinquency,  is  barred  by  the.  statute^ 
of  limitations. 

Appeal  from  Superior  Court,  King  County. — Hon. 
J.  W.  Langley,  Judge.     Affirmed. 

Elwood  Harahman.  and  P.  V.  Davis,  for  appellant. 
Donworth  v.  Howe,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — This  action  was  commenced  by  the 
appellant  city  to  foreclose  two  street  assessment  liens 
against  the  property  of  the  respondent.  Summons 
was  served  on  the  9th  of  August,  1894.  The  ordi- 
nance under  which  the  first  assessment  was  laid  was 
passed  and  approved  July  15, 1890,  and  the  complaint 
charges  that  the  improvement  was  made  between 
August,  1890  and  the  4th  of  June,  1891.  The  ordi- 
nance  under  which  the  second  assessment  was  laid 
went  into  effect  July  15,  1890,  and  the  complaint 
shows  the  improvement  to  have  been  made  prior  to 
the  second  day  of  June,  1891. 
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The  answer  of  the  defendant  set  up  three  independ- 
ent defenses  to  each  cause  of  action,  one  of  such  de- 
fenses being  that  the  cause  of  action  did  not  accrue 
within  two  years  prior,  to  the  commencement  of 
the  action.  From  a  judgment  of  dismissal^  '*  without 
prejudice  to  whatever  rights  the  plaintiff  may  have  to 
make  a  re-assessment  and  to  the  laws  relating  to  re-as- 
sessment/' the  city  has  appealed.  . 
.    The  judgment  appealed  from  recites  that — 

''The  plaintiff •  in  making  its  opening  statement, 
stated  by  its  counsel  that  the  assessment  alleged  in 
the!  first  causQ  of  action  in.  the  complaint,  became  de- 
linquent on  August  19, 1891,  and  that  the  assessment 
stated  in  its  second  cause  of  action  alleged  in  the  com- 
plaint, became  delinquent  on  August  10,  1891,  where- 
upon  it  was  agreed  in  open  court  by  the  counsel  for 
the  respective  parties,  that  the  question  whether  said 
action  was  barred  by  the  statute  of  limitations  should 
be  determined  by  the  court  from  said  admission  and 
from  the  files  and  records  of  the  cause,  and  that  no 
evidence  should  be  introduced  unless  t)ie  court  should 
adjudge  that  said  action  was  brought  within  the  time 
limited  bjr  law,  and  thereupon  said  cause  was  argued 

by  counsel The  court  now  finds  that  this 

action  was  commenced  more  than  two  years  after  said 
dates  of  delinquency  and  more  than  two  years  after 
said  several  causes  of  action  accrued,  if  in  fact  the 
same  ever  did  accrue  "  — 

and  concludes  that  the  causes  of  action  were  barred 
by  the  statute. 

The  appellant  does  not  seriously  contend  that  this 
ruling  was  incorrect,  if  it  be  ascertained  that  the  city 
was  legally  incorporated  at  the  time  when  the  assess- 
ments were  laid.  The  first  affirmative  defense  set  out 
in  the  answer  is  that  the  territory  comprised  within 
the  corporate  limits  of  the  appellant  city  was  incorpor- 
ated in  accordance  with  an  act  of  the  legislature  of  the 
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territory  of  Washington,  approved  February  2, 1888 
(Laws  1887-8,  p.  221);  that  thereafter,  in  accwdance 
with  the  provisions  of  |§4,  5  and  6,  of  an  act  entitled 
"  An  act  providing  for  the  organization,  classification 
and  incorporation  and  government  of  municipal  oor* 
porations  and  declaring  an  emergency,"  approved 
March  27,  1890  (Laws  1889-90,  p.  131),  the  inhabi- 
tants took  steps  to  re-incorporate.  The  former  of  these 
acts  was  held  unconstitutional  in  Territory ^  exrd.  KeUy, 
V.  Stewart,  1  Wash.  98  (28  Pac.  405),  and  the  sections 
above  mentioned  of  the  latter  act  were  likewise  held 
unconstitutional  by  this  court  in  Tovm  of  Denver  v. 
Spokane  FalU,  7  Wash.  228  (34  Pac.  926).  This  branch 
of  the  answer  proceeded  -upon  the  theory  that  the  as- 
sessments in  question  were  illegal,  inasmuch  as  the 
plaintiff  was  not  legally  incorporated.    The  reply 

''  denies  each  and  every  allegation  [of  said  defense  re- 
ferred to]  except  that  it  admits  that  the  City  of  Bal- 
lard, prior  to  the  year  1890,  was  incorporated  under 
and  by  virtue  of  and  in  accordance  with  the  provi- 
sions of  an  act  of  the  legislative  assembly  of  the  Ter- 
ritory of  Washington  .  .  .  approved  February 
2d,  1888,  and  that  thereafter  in  the  year  1890,  the  said 
City  of  Ballard  was  incorporated  under  and  by  virtue 
of  .  .  .  an  act  ...  approved  March  27, 
1890.'' 

The  contention  of  appellant  is  that  the  causes  of 
action  set  out  in  the  complaint  did  not  accrue  until 
the  taking  effect  of  the  act  of  the  legislature  of  the 
state  of  Washington,  approved  March  9, 1893  (Laws 
1893,  p.  183),  entitled,  "An  act  to  legalize  and  validate 
the  incorporation  or  re-incorporation  of  towns  and 
cities  incorporated  or  re-incorporated  under  an  act 
approved  March  27,  1890,"  because  at  no  time  prior 
thereto  was  the  appellant  legally  incorporated.     For 
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the  purposes  of  this  case,  this  latter  question  must  be 
determined  upon  the  recoi:d  which  the  parties  have 
made.  We  think  the  contention  of  appellant  can  not 
be  sQstained.  The  action  was  not  brought  upon  that 
theory.  The  first  allegation  of  the  complaint  is  **  That 
at  all  times  hereinafter  mentioned,  plaintiff  was  and 
is  now  a  municipal  corporation,  duly  organized  and  ex- 
i$Ung  under  and  by  virtue  of  the  laws  of  the  state  of 
Washington/'  and  it  was  not  permissible  for  it  to 
abandon  that  theory  and  to  claim  a  recovery  upon  an 
inconsistent  one. 

The  recital  in  the  judgment  already  referred  to  is 
that  it  was  admitted  in  open  court  that  the  assessment 
laid  in  the  first  cause  of  action  became  delinquent  on 
August  19, 1891,  and  that  stated  in  its  second  cause  of 
action  became  delinquent  on  August  10, 1891^  and  the 
lower  court  was  clearly  right  in  holding  that  the  action 
was  barred  by  the  statute.  Spokane  v.  Stevens,  12 
Wash.  667  (42  Pac.  123). 

AflSrmed. 

HoYT,  C.  3.,  and  And^&s,  Dunbar  and  Scott,  JJ., 
concur. 


[No.  2399.    Decided  November  18, 1896.] 

The  City  of  Seattle,  Respondent,  v.  Charles  Pear- 
son, Appellant 

CEBTIOBABI  —  WHBK    LIBS  —  PLBADINO     OBDINANCE  — -  BBOUL  ATION    OF 
LIQUOB  BU81NB68  —  TALIDITT  OV  OBDINANCK. 

Certiorari  will  lie  for  the  purpose  of  reviewing  the  action  of  a 
municipal  court  in  a  proceeding  bronght  therein  for  the  purpose  of 
securing  the  conviction  and  punishment  of  one  guilty  of  violating  a 
city  ordinance. 
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It  is  not  necessary  to  plead  an  ordinance  by  title,  number  and 
date  of  passage  in  a  Qomplaint  filed  in  a  court  of  the  municipality, 
as  it  is  the  duty  of  such  court  to  take  judicial  notice  of  the  or- 
dinance. 

The  sabject  matter  of  an  ordinance  providing  for  the  licensing  of 
saloons  is  not  in  conflict  with  the  subject  matter  of  an  ordinance 
regulating  the  hours  during  which  saloons  should  be  closed. 

Where  an  ordinance  consists  of  several  and  distinct  parts,  the 
fact  that  one  of  them  is  void  wUl  not  render  the  whole  ordinance 
void,  if  such  void  part  can  be  eliminated  without  in  any  way  de- 
stroying  the  efficacy  or  utility  of  the  rest  of  the  ordinance. 

An  ordinance  fixing  a  minimum  fine  as  the  penalty  for  the  com- 
mission of  a  misdemeanor,  while  t  he  general  misdemeanor  law 
of  the  state  fixes  no  minimum,  is  not  void  on  that  ground,  as  being 
in  conflict  with  the  general  law. 

Appeal  from  Superior  Court,  King  County. —  Hon. 
RjCHARD  OsBORN,  Judge,     Affirmed. 

Melvin  O.  Winstocfc,  for  appellant: 

The  appellant  urges  that  the  ordinance  is  invalid 
for  the  reason  that  it  prescribed  a  minimum  penalty 
in  direct  conflict  with  §301,  Penal  Code.  Petersburg 
V.  Metzker,  21  111.  205;  Bregguglia  v.  Lord,  20  Atl.  1082; 
Landis  v.  Vineland,  23  Atl.  357;  Leland  v.  Long  Branch 
Commissioners,  42  N.  J.  Law,  375;  State  v.  Bringier,  8 
South.  298;  State  v.  Webber,  12  S.  E.  598. 

John  K.  Brown,  F.  B.  Tipton,  and  Z.  jB.  Rawson,  for 
respondent: 
As  to  appellant's  contention  that  the  ordinance  is 
in  conflict  with  the  general  misdemeanor  law  of  the 
state,  in  that  the  ordinance  fixes  a  minimum  penalty, 
while  the  statute  does  not,  it  is  evident  that  while  a 
few  courts  hold  with  appellant,  the  weight  of  author- 
ity and  the  better  reason  are  against  him.  The  min- 
imum penalty  provided  in  the  ordinance  is  not 
unreasonable,  and  the  legislature   has  never  passed 
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any  law  on  the  subject  in  question.  A  municipal 
corporation  may  fix  a  minimum  penalty  for  the  viola* 
tion  of  an  ordinance,  although  the  statute  authorizing 
such  ordinance  fixes  no  minimum,  provided  such 
minimum  is  not  unreasonable  and  not  unjust  or 
oppressive.  Kansas  City  v.  Hallettf  59  Mo.  App.  160; 
Board  v,  Oiron^  16  South.  190;  City  of  Pekin  v.  Smelzely 
21  111.  464  (74  Am.  Dec.  105);  Rogers  v.  Jones,  1  Wend. 
237  (19  Am.  Dec.  419);  Mayor  v.  Allaire,  14  Ala.  400; 
Roberts  v.  Ogle,  30  111.  459  (83  Am.  Dec.  201);  Suther- 
land.  Statutory  Construction,  §172  et  seq.;  Cooley, 
Constitutional  Limitations,  239;  1  Beach,  Municipal 
Corporations,  §§  89-91,  and  cases  cited. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  defendant  (appellant  in  this  case) 
was  complained  against  in  the  municipal  court  of  the 
city  of  Seattle  for  the  violation  of  Ordinance  No.  4151 
of  the  said  City  of  Seattle,  which  was  an  ordinance 
prescribing  the  limits  of  time  within  which  intoxi- 
cating, malt,  vinous,  mixed  or  fermented  liquors 
might  be  sold,  and  saloons  and  drinking  places  kept 
open  in  the  city  of  Seattle,  and  providing  penalties 
for  the  violation  thereof.  Under  the  provisions  of 
this  ordinance  its  violation  is  punished  by  a  fine  of 
not  less  than  $25  nor  exceeding  $150,  or  by  imprison- 
ment for  a  period  not  exceeding  thirty  days,  or  by 
both  such  fine  and  imprisonment.  And  there  is  also 
a  provision  in  the  ordinance  that  any  license  for  the 
sale  of  any  such  liquors,  granted  by  the  city  of  Seat- 
tle to  any  person  convicted  of  violating  any  of  the 
provisions  of  section  one,  (which  section  prescribes 
the  time  of  closing),  shall  be  forfeited  and  annulled 
by  such  conviction,  without  further  action   or  pro- 
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ceedings  of  the  city  council  or  any  other  officer  or  de- 
partment of  the  city. 

The  defendant  was  arrested,  and  demurred  to  the 
complaint  upon  statutory  grounds,  particularly  con- 
tending that  the  ordinance  under  which  he  was 
complained  against  was  invalid.  The  demurrer  was 
sustained  and  the  defendant  discharged,  whereupon 
the  plaintiff,  the  city  of  Seattle,  petitioned  for  a  writ  of 
certiorari  to  the  superior  court  for  King  county,  state 
of  Washington.  A  motion  to  quash  was  introduced 
and  overruled.  Upon  the  argument  of  the  question 
upon  its  merits  as  to  the  validity  of  the  ordinance,  the 
court  held  the  ordinance  to  he  valid  in  so  far  as  the 
infliction  of  a  fine  and  imprisonment  was  concerned, 
but  invalid  as  to  that  portion  which  provides  for 
forfeiture  of  the  license.  Judgment  was  rendered  and 
an  appeal  taken  to  this  court. 

Respondent  complains,  and  with  some  reason,  we 
think,  that  the  assignments  of  error  are  not  clearly 
set  forth  in  appellant's  brief,  but  as  no  motion  was 
made  to  strike  the  brief  for  that  reason,  we  will  con- 
sider it  upon  it  merits. 

The  first  contention  of  appellant  is  that  certiorari 
does  not  lie  in  a  case  of  this  kind ;  that  the  ordinance, 
being  qu^si  civil  in  its  nature,  the  respondent,  the 
city  of  Seattle,  had  a  remedy  by  appeal.  We  think, 
under  the  best  authorities,  this  is  not  a  quasi  civil 
action,  but  that  it  is  either  criminal  or  quasi  criminal. 
This  view  is  sustained  by  §411, 1  Dillon  on  Municipal 
Corporations,  (4th  ed.)  although  there  seems  to  be 
some  conflict  in  the  authorities  cited.  But  under  the 
provisions  of  ch.  54,  Laws  of  1891,  p.  91,  and  of  §  4 
ch.  65,  of  the  Laws  of  1895.  p.  115  and  under  the  au« 
thority  of    Woodbury  v,  Henningsen^  11  Wash.  12  (39 
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Pac.  243),  we  think  it  is  clear  that  the  writ  was 
properly  issued  in  this  case. 

The  second  contention  of  appellant,  that  the  ordi- 
nance was  not  properly  pleaded,  is  also  answered  by 
§413,1  Dillon  on  Municipal  Corporations,  (4th  ed.)> 
to  the  effect  that  it  is  not  necessary  to  plead  the  ordi- 
nance. We  think  also  that  there  was  nothing  in  the 
further  contention  that  this  ordinance  was  in  conflict 
with  the  subsequent  ordinance.  The  subject  matter 
of  one  was  the  licensing  of  saloons,  and  that  of  the 
other  was  the  regulation  of  the  hours  during  which 
they  should  be  closed.  They  had  no  necessary  re- 
lation to  each  other. 

The  most  strenuous  contention  of  the  appellant  is, 
however,  that  the  lower  court  erred  in  holding  that 
portion  of  §2  of  Ordinance  No.  4151,  which  provides 
a  forfeiture  of  the  license,  void,  while  it  sustained  that 
portion  which  provided  for  a  fine  and  imprisonment 
for  violating  said  ordinance.  We  are  inclined  to  think 
that  that  portion  which  the  court  held  to  be  void  can 
be  eliminated  without  in  any  way  destroying  the  eflS- 
cacy  or  utility  of  the  rest  of  the  ordinance.  In  State 
V,  Kantler,  33  Minn.  69  (21  N.  W.  856),  where  a  char- 
ter authorized  the  penalty  of  fine  and  imprisonment, 
an  ordinance  imposing  in  addition  thereto  ''  costs  of 
prosecution  "  wsi^s  declared  void  as  to  such  addition, 
but  valid  as  to  the  remainder. 

It  cannot  be  said  that  the  provision  in  regard  to  the 
revoking  of  the  license  has  a  general  influence  over 
that  portion  of  the  ordinance  which  fixes  the  penalty 
of  fine  and  imprisonment,  because  such  penalty  could 
be  imposed  and  enforced  as  fully  without  the  addi- 
tional imposition  of  revoking  the  license  as  with  it. 
The  fine  and  imprisonment  are  complete  penalties 
within  themselves,  and  are  in  no  wise  dependent  upon 
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the  subsequent  provision  of  the  ordinance  with  rela- 
tion to  the  revocation  of  the  license,  and  if  this 
be  true,  the  independent  provision  of  the  statute 
can  be  maintained,  although  the  other  part  is  held 
void.  Municipality  v.  MorgaUf  1  La.  An.  Ill;  Ex 
parte  Mayor^  etc,^  of  Florence,  78  Ala.  419;  Rau  v. 
Little  Rocky  34  Ark.  303.  And  in  Wilcock  on  Corpor- 
ations, 160,  the  rule  is  laid  down  that  "  if  a  by-law 
consist  of  several  distinct  and  independent  parts,  al- 
though one  or  more  of  them  may  be  void,  the  rest 
are  equally  valid  as  though  the  void  clauses  had  been 
omitted.*'  See,  also,  many  other  cases  cited  by  1  Dil- 
lon on  Municipal  Corporations,  §  421. 

We  do  not  wish  to  be  understood  as  deciding  now 
that  any  portion  of  the  ordinance  is  invalid,  for,  as 
the  case  is  presented  to  us,  it  is  necessary  to  determine 
only  the  validity  of  that  portion  in  regard  to  the  pen- 
alty of  fine  and  imprisonment. 

We  think  there  is  no  merit  in  the  further  conten- 
tion that  the  ordinance  in  question  is  in  conflict  with 
the  general  misdemeanor  law  of  the  state.  Beach  on 
Public  Corporations,  §§  89  and  90. 

The  judgment  will  be  affirmed. 

HoYT,  C.  J.,  and  Scott,  Anders  and  Gordon,  JJ., 
concur. 
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[No.  2132.    Decided  November  20, 1896.] 

George   Bbnnby,   Appellant^  v.   S.  Clbin  et  al..  Re* 

spondents. 

VACATION  OF  JUDGMENT —  EFFECT  A8  BETWEEN  THE  PABTIES  —  BALE  OF 
FBOPBRTT  UNDER  —  REPLEVIN  —  ESTOPPEL  TO  DENY  PLAINTIFF'S 
TITLE. 

Where  a  judgment  has  been  vacated  becanse  of  the  irregalarity 
of  the  plaintiff  in  obtaining  it,  it  operates  to  avoid  an  execution  Bale 
made  under  it,  as  between  the  parties,  and  cancels  the  purchase  by 
the  execution  plaintiff  of  the  property  sold. 

An  execution  plaintiff  who  parchases  the  property  levied  on  does 
not  occupy  the  position  either  of  an  innocent  purchaser  or  of  a  bona 
fide  incumbrancer. 

Where  a  plaintiff  has  purchased  the  defendant's  property  at  exe- 
cution sale  under  a  judgment  which  has  afterwards  been  vacated,  he 
is  estopped  to  dispute  the  defendant's  title  thereto  in  a  subsequent 
action  instituted  by  the  defendant  against  him  for  the  recovery  of 
the  property. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Richard  Osborn,  Judge.    Reversed. 

Charles  F.  Fiahback  {Charles  E.  Shepard,  of  counsel), 
for  appellant. 

Oilly  Keene  &  Shaw,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J.— This  action  was  brought  by  the  appel- 
lant for  replevin  of  a  certain  frame  building,  with  cer* 
tain  fixtures  and  furniture  therein,  of  the  total  value 
of  $300.  After  certain  formal  allegations,  the  com- 
plaint alleges  the  recovery  by  the  respondents,  on 
about  October  5,-  1894,  of  a  judgment  against  the 
appellant  as  garnishee  in  an  action  then  pending  in 
the  superior  court  for  King  county,  in  which  the  re- 
spondents were  plaintiffs,  Wandschneider  and  Camp- 
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bell  were  defendants,  and  the  appellant  was  garnishee; 
that  on  November  8, 1894,  an  execution  issued  on  said 
judgment,  under  which  the  property  which  is  the  sub- 
ject  of  this  suit  was  levied  upon  and  sold  on  Novem- 
ber 14,  1894,  to  the  judgment  creditors  in  that  action 
(respondents  herein).  The  complaint  further  alleges 
that  said  judgment ''was  improperly  and  irregularly 
entered  against  this  plaintiff  [appellant  here]  as  gar- 
nishee;" that  thereafter,  on  January  8, 1895,  the  supe- 
rior court  vacated  and  set  aside  the  judgment  against 
the  appellant  as  garnishee;  a  demand  for  the  posses- 
sion of  the  property,  and  an  allegation  of  damage,  by 
the  detention,  in  the  sum  of  $250.  A  general  demurrer 
was  interposed  to  the  complaint  and  overruled.  Re- 
spondents thereupon  answered,  setting  up,  in  addition 
to  what  has  already  been  stated,  that  the  respondents 
took  possession  of  the  property  in  suit  and  retain  it 
by  virtue  of  the  purchase  at  the  execution  sale;  that 
appellant  had  full  knowledge  of  the  sale  and  of  all 
proceedings,  and  at  no  time  made  objection  thereto; 
permitted  it  to  go  on  without  attempting  to  stay  it,  or 
to  vacate  the  judgment  until  three  months  after  pos- 
session of  the  property  was  taken  by  respondents; 
that  respondents  had  appealed  from  the  judgment  of 
the  superior  court  which  vacated  and  set  aside  the 
judgment,  and:that  the  appeal  was  then  pending.  A 
demurrer  to  the  answer  was  overruled  and  appellant 
(plaintiff  below)  replied,  setting  forth,  among  other 
things,  that  after  the  vacation  of  the  judgment  the 
action  had  been  tried  between  the  respondents  (plain- 
tiffs therein)  and  the  appellant  (garnishee  therein ), 
and  resulted  in  a  judgment  in  favor  of  appellant  upon 
thB  merits.  When  the  cause  came  on  trial,  the  lower 
•court,  on  respondents'  motion,  entered  a  judgment  in 
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their  favor  upon  the  pleadings,  and  dismissed  the 
action. 

The  question  to  be  determined  upon  this  appeal  is 
the  effect  of  the  vacation  of  a  judgment,  after  an  exe- 
cution sale  of  personal  property,  upon  the  title  to  the 
property  sold  thereunder  and  purchased  by  the  execu- 
tion plaintiff.  The  appellant  insists  that  the  order 
vacating  the  judgment,  like  the  reversal  of  a  judg- 
ment, operates  to  avoid  a  sale  made  under  it,  as 
between  the  parties,  and  cancels  the  purchase  by  the 
execution  plaintiff  of  the  property  sold;  and  counsel 
have  cited  numerous  authorities  to  the  effect  that  a 
reversal  of  a  judgment,  as  between  the  parties,  is  the 
same  as  if  the  judgment  had  never  been;  and  by 
reversal  the  judgment  ceases  to  be  a  justification  (as 
between  the  parties)  for  any  acts  done  by  virtue  of  it 
before  the  reversal  occurred. 

Counsel  for  the  respondents  do  not  question  the 
soundness  of  the  rule  relied  upon  by  appellant  in  so 
far  as  it  pertains  to  a  case  wherein  judgment  has  been 
reversed,  but  insist  that  a  different  rule  is  applicable 
where  the  judgment  has  been  vacated  merely.  The 
record  in  this  case  does  not  disclose  the  grounds  upon 
which  the  judgment  in  the  garnishment  proceeding 
was  vacated,  but,  as  already  noticed,  the  complaint  in 
this  case  alleged  that  the  judgment  was  ^'improperly 
and  irregularly"  entered;  and  while,  strictly  consid- 
ered, this  is  the  statement  of  a  conclusion  rather  than 
of  an  issuable  fact,  it  is,  we  think,  at  this  stage  of  the 
proceedings,  entitled  to  a  liberal  construction.  So 
construed,  it  would  appear  that  the  entry  of  judgment 
was  due  to  some  irregularity  upon  the  part  of  the 
plaintiffs  in  that  proceeding,  who  subsequently  be- 
came the  purchasers  of  the  property  sold;  and  it  will 
be   presumed   that  the  order  vacating  the  sale  was 
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granted  because  of  such  "  irregularity/'  and  not  as  a 
matter  of  grace  or  favor  to  the  defendant  therein. 

Adopting  this  view,  the  case,  we  think,  falls  within 
the  principle  (already  referred  to)  which  governs  in 
cases  of  reversal.  We  perceive  no  reason  for  dis- 
tinguishing  between  a  judgment  which  has  been 
vacated  because  of  the  irregularity  of  the  plaintiff  in 
obtaining  it,  and  a  judgment  reversed  by  an  appellate 
court  upon  appeal,  in  so  far  as  the  rights  of  purchas- 
ers (other  than  third  parties)  are  concerned. 

Aside  from  the  allegation  of  irregularity  in  enter- 
ing the  judgment,  it  was  suggested  by  counsel  upon 
the  oral  argument,  and  appears  from  the  record  in  the 
original  cause  which  was  appealed  to  this  court  by 
the  respondents  herein  (and  the  appeal  thereafter  dis- 
missed), that  the  judgment  was  vacated  and  the 
default  of  the  defendant  therein  (appellant  here)  set 
aside  upon  a  showing  that  his  answer  in  garnishment 
was  duly  served  upon  plaintiffs'  counsel  prior  to  the 
entry  of  default;  and  thereafter  it  was  left  with  the 
clerk  of  the  superior  court  to  be  filed,  but  the  same 
was  not  filed  because  of  the  neglect  to  pay  the  filing 
fee.  We  are  not  at  this  time  called  upon  to  review 
the  action  of  the  court  in  setting  aside  the  default 
and  vacating  the  judgment  entered  therein.  It  has 
become  final  and  is  binding  upon  all  parties  to  that 
proceeding.  But  we  refer  to  it  in  this  action  for  the 
purpose  only  of  ascertaining  whether  the  action  of 
the  lower  court  in  that  behalf  was  based  upon  the 
inadvertence  or  excusable  neglect  of  the  defendant 
against  whom  the  default  and  judgment  had  been 
entered,  or  for  irregularity  upon  the  part  of  the 
plaintiff  in  procuring  the  judgment;  and,  as  already 
noticed,  the  record  referred  to  discloses  that  it  was 
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upon  the  latter  ground  that  the  relief  was  awarded  in 
the  lower  court. 

It  appears  that,  in  granting  the  motion  to  vacate 
and  set  aside  the  default  and  judgment  referred  to, 
the  court  directed  ''that  the  title  of  innocent  pur- 
chasers and  subsequent  bona  fide  incumbrancers  of 
the  property  heretofore  purchased  at  the  sale  made  by 
the  sheriff  of  King  county  under  and  by  virtue  of  exe- 
cutions heretofore  issued  herein  be  not  in  anywise 
disturbed  or  affected  hereby;  but  that  the  status  of 
property  heretofore  sold  under  and  by  virtue  of  an 
execution  issued  herein,  and  the  title  thereto  of  such 
innocent  purchasers  and  b(ma  fide  incumbrancers  be 
and  remain  as  though  this  order  had  not  been  made." 
The  respondents  in  this  action  are  not  in  a  position 
to  avail  themselves  of  this  provision  of  the  order.  As 
execution  plaintiffs  they  were  neither  "innocent  pur- 
chasers" nor  "  bona  fide  incumbrancers." 

Counsel  for  the  appellant  have  urged  in  their  brief 
that  this  court  should  not  only  reverse  the  judgment 
appealed  from,  but  should  direct  that  judgment  be 
entefed  below  in  favor  of  appellant  upon  the  plead- 
ings. This  is  resisted  by  the  respondents'  counsel, 
who  insist  that  they  have  a  right  in  any  event  to  put 
the  appellant  to  proof  of  his  title  to  the  property  in 
question.  We  think  that  respondents  are  not  in  a 
position  to  question  appellant's  title.  They  levied 
upon  the  property  as  the  property  of  the  appellant, 
and  caused  it  to  be  sold  as  his  property.  They  found 
it  in  his  possession  and  are  attempting  to  retain  it 
upon  the  assumption  that  the  title  to  it  passed  to  them 
in  virtue  of  the  execution  sale  referred  to.  This,  we 
think,  should  be  held  to  estop  them  upon  the  question 
of  ownership.  But  the  answer  does  contain  a  suffi- 
cient denial  of  any  damages  arising  from  a  detention 
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of  the  property,  and  to  this  extent  the  appellant 
would  not  be  entitled  to  recover  in  the  present  condi- 
tion of  the  pleadings. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with 
this  opinion. 

Hoyt,  C.  J.,  and  Anders,  Scott  and  Dunbar,  JJ., 
concur. 


I  No.  2302.    Decided  November  21,  1896.) 

B.  J.  Huston  et  al.,  Appellants^  v.  Charles  Becker 
p  ^g||  et  aZ.,  Respondents, 

16    686{ 

2»    640|  DISTRIBUTION  OF    DIE  q  SDK  NT  S.  ESTATE  —  POWER  OF  COURT  TO  CHARGE 

WITH  LIENB  —  CO-TENANCY  —  RECOVERY  OF  EXPENDITURES  MADE  BY 

CO-TENANT. 

A  court  exercising  probate  jurisdiction  has  no  power  to  direct  a 
distribution  of  a  decedent's  estate  to  the  heirs,  charged  with  a  lien 
in  favor  of  the  administrator  on  account  of  money  expended  by  him 
for  the  benefit  of  the  estate.  . 

A  claim  of  one  co-tenant  against  the  others'on  account  of  expendi- 
tures made  by  him  upon  the  common  property  of  all,  cannot  be 
collected  otherwise  than  by  the  retention  of  the  property  until  it  is 
paid.  : 

Appeal  from  Superior  Court,  King  County. —  Hon, 
J.  W.  Langley,  Judge.     AflBrmed. 

John  E.  Humphries^  E,  P.  Edsen,  And  Relfe  &  Mt* 
Cutcheon^  for  appellants. 

White,  Munday  &  Fulton,  and  Stratum,  Lewis  &  OiU 
man,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  C.  J. —  Prior  to  January  21,  1888,  Charles 
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Becker  and  Katbarina  Becker,  husband  and  wife, 
were  tbe  owners  in  fee  simple  of  tbe  land  described 
in  the  complaint.  On  said  day  the  wife  died  intestate 
and  left  as  her  only  heirs  at  law  her  husband,  Charles 
Becker,  and  their  children.  Thereafter,  Charles 
Becker  was  appointed  administrator  of  the  estate  of 
his  deceased  wife,  and  qualified  and  entered  upon  the 
discharge  of  his  duties  as  such.  He  took  possession 
of  said  real  estate,  improved  the  same  and  built  upon 
the  property  lasting  and  valuable  improvements;  he 
also  paid  the  expenses  of  administration. 

On  the  26th  day  of  April,  1893,  he  filed  a  report  in 
the  superior  court  of  King  county,  in  which  he  asked 
that  the  amount  expended  in  improving  the  land,  as 
Well  as  that  paid  for  expenses  of  administration, 
should  be  allowed  in  the  settlement  of  his  trust. 
Thereupon  such  proceedings  were  had  that  it  was 
found  that  such  administrator  was  entitled  to  be  cred- 
ited with  the  amount  so  expended,  and  should  be 
charged  with  something  over  $1,600  for  use  and  occu- 
pation of  the  premises,  and  judgment  was  entered 
declaring  the  balance  a  lien  upon  the  whole  of  said 
real  estate,  and  decreeing  that  one-half  thereof  should 
be  a  lien  upon  the  interest  of  the  children  therein. 
Afterwards  said  Charles  Becker  sold  and  assigned  all 
his  right,  title  and  interest  in  and  to  the  said  lien  and 
decree  to  the  plaintiffs. 

In  the  first  count  of  the  complaint  filed  in  this 
action  these  facts  were  alleged  and  a  claim  made  that 
by  the  force  of  tbe  judgment  rendered  in  the  probate 
proceedings  the  administrator  was  entitled  to  recover 
of  the  children  the  amount  adjudged  to  be  a  lien 
upon  their  interest  in  the  property,  and  to  have  such 
lien  enforced,  and  for  that  purpose  a  partition  of  the 
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property  decreed,  and  that,  plaintiffs  having  pur- 
chased his  rights,  were  entitled  to  the  same  relief. 

For  the  second  cause  of  action  substantially  the 
same  facts  were  set  up  and  thereunder  it  was  claimed 
that  the  said  Charles  Becker,  as  tenant  in  common 
with  the  children,  was  entitled  to  have  one-half  of 
the  expenditures  made  by  him  declared  to  be  a  lien 
upon  their  interest,  and  to  have  such  lien  enforced 
by  a  partition  of  the  property,  or  otherwise,  as  the 
court  might  direct,  and  that  plaintiffs  were  entitled  to 
such  relief  by.  reason  of  having  succeeded  to  the  rights 
of  said  Charles  Becker. 

To  this  complaint  a  demurrer  was  interposed  by 
the  defendants  and  sustained  by  the  court.  The 
plaintiffs  elected  to  stand  upon  their  complaint  and 
judgment  was  entered  against  them,  from  which  they 
have  prosecuted  this  appeal. 

Tf  the  first  count  stated  a  cause  of  action,  it  is  be- 
cause the  judgment  entered  in  the  superior  court  in 
the  probate  proceeding  was  final  and  binding  upon 
the  minor  heirs  of  Katharina  Becker.  This  judgment 
though  in  the  superior  court,  was  in  a  proceeding 
which  authorized  such  court  to  exercise  only  probate 
jurisdiction.  This  being  so,  the  judgment  is  void  un- 
less it  is  one  that  could  be  rendered  by  the  court  ex- 
ercising such  jurisdiction  in  the  matter  of  the  estate 
of  Katharina  Becker,  deceased.  But  the  object  of  the 
administration  of  such  estate  was  not  to  incur  indebt- 
edness on  its  account  or  that  of  its  heirs,  but  to  pro- 
vide  for  the  payment  of  claims  against  such  estate, 
and  the  distribution  of  the  assets  after  such  claims 
were  paid,  and  unless  this  judgment  can  be  fairly 
construed  to  have  been  for  the  purpose  of  accomplish- 
ing these  objects,  it  was  void  and  of  no  effect.  A 
superficial  examination   of  the  judgment  will  show 
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that,  though  it  purported  to  be  by  way  of  approval  of 
the  final  report  of  the  administrator,  it  was  rendered 
when  it  appeared  from  such  purported  final  report 
that  the  estate  was  not  in  condition  to  be  closed  up 
and  the  property  distributed.  If  the  money  expended 
by  the  administrator,  as  shown  by  such  report  or  any 
part  thereof,  was  a  proper  claim  against  the  estate  of 
the  wife,  it  was  the  duty  of  the  court  to  see  that  such 
claim  was  paid  out  of  the  pro{>erty  of  the  estate.  It 
had  no  power  to  direct  a  distribution  of  the  estate  to 
the  heirs  charged  with  the  lien  in  favor  of  the  ad- 
ministrator on  account  of  money  expended  by  him 
for  the  benefit  of  the  estate.  So  far  at  least  as  the 
judgment  purported  to  create  a  lien  upon  the  interest 
of  the  heirs  in  the  property,  described  in  the  com- 
plaint, it  was  void.  And,  unless  it  appeared  that 
plaintiffs  had  some  interest  in  or  lien  upon  the  prop- 
erty, no  right  of  action  was  shown. 

The  facts  alleged  to  constitute  the  second  cause  of 
action  were  insufficient  for  the  reason  that  the  larger 
portion  of  the  expenditures  was  not  such  as  could  be 
made  by  Charles  Becker  at  the  expense  of  his  co- 
tenants,  and  that  which  was  a  proper  charge  could 
not  be  collected  otherwise  than  by  the  retention  of 
the  property  until  it  was  paid.  Besides,  it  may  well 
be  questioned  whether  a  claim  which  one  co-tenant 
might  enforce  as  a  lien  against  the  interest  of  his  co- 
tenant  could  be  assigned  and  enforced  by  the  assignee, 
who  had  no  interest  in  the  property. 

We  are  unable  to  discover  any  theory  upon  which 
either  of  the  counts  stated  a  cause  of  action.  The 
judgment  will  be  afiirmed. 

Dunbar,  Anders  and  Gordon,  JJ.,  concur. 
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[No.  2275.    Decided  November  23,  1896.] 

W.  C.  Jones  et  aZ.,  Respondents^  v.  William  M.  Wol- 
VERTON  et  al,  Defendants f  Charles  Russell,  Appel- 
lant. 

APPEARANCE  —  WHAT  CONSTITUTB8  —  BTIPULATIONB  —  PROOF  OT  8IONA- 

TUSB8. 

Under  Laws  1808,  p  412,  (16,  providing  that  a  defendant  may 
appear  in  an  action  by  giving  the  plaintiff  written  notice  of  his  ap- 
pearance or  by  making  any  application  for  an  order  therein,  a 
defendant  must  be  held  to  have  appeared  when  he  has  entered 
into  a  written  stipulation  agreeing  to  the  transfer  of  the  cause  to 
another  connty  for  trial.  .  . 

One  who  joins  in  signing  a  stipulation  with  the  other  parties  in 
the  action  in  effect  authenticates  the  signatures  of  the  others  and  is 
not  in  a  position  to  dispute  them  and  insist  on  the  court's  requir- 
ing proof  of  any  of  the  signatures. 

Appeal  from  Superior  Court,  Douglas  County. — 
Hon.  Wallace  Mount,  Judge.     Appeal  dismissed. 

Blake  &  Post,  for  appellant: 

The  stipulation  not  only  does  not  fall  within  the 
statutory  definition  of  an  appearance,  but  it  does  not 
constitute  an  appearance  under  the  general  rules  of 
the  law. 

This  court  has  held  that  where  a  defendant,  cited 
to  appear  in  an  action  before  a  justice  of  the  peace, 
comes  in  and  asks  for  a  continuance  for  one  day,  and 
on  the  next  day  appears  specially  to  object  to  the 
jurisdiction  for  certain  irregularities,  it  is  not  such 
an  appearance  as  would  confer  jurisdiction  on  the 
justice.  Nelson  v,  Campbell,  1  Wash.  261;  McCoy  v. 
Bell,  1  Wash.  504.  In  Steinbach  v,  Leese,  27  Cal.  295, 
the  giving  of  a  notice  of  appeal  was  held  not  to  con- 
stitute an  appearance;  so  of  endorsing  admission  of 
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service  on  the  summous,  First  National  Bank  v.  Bog- 
era,  12  Minn.  529  (97  Am.  Dec.  239);  bo  of  giving 
bond  to  dissolve  attachment,  Clark  v.  Bryan,  16  Md. 
171;  so  of  giving  attachment  bond,  Coplinger  v.  Steavi^ 
boat,  14  Ind.  480;  so  of  taking  a  deposition,  Scott  v. 
Hull,  14  Ind.  136;  so  of  motion  to  set  aside  judgment, 
there  being  no  personal  service  of  process,  Lutes  v. 
Perkins,  6  Mo.  57;  so  of  giving  notice  of  retainer, 
Vanderpoel  v.  Wrigkt,  1  Cow.  209.  See^  also,  Mann  v. 
Carley,  4  Cow.  148;  De  Wandelaer  v.  Coomer^  6  Johns. 
328;  Higgins  v.  Beckwith,  14  S,  W.  931. 

Graves,  Wolf  &  Graves,  and  Jones,  Belt  &  ^inn,  for 
respondents: 
The  defendants  Wolverton  appeared  in  this  suit, 
when  they  signed  the  stipulation  providing  for  the 
time,  place  and  manner  of  the  trial.  Baishy  v.  Bais- 
ley,  21  8.  W.  29;  Kleinschmidt  v.  Morse,  1  Mont.  100; 
Hupfield  V.  Automaton  Piano  Co.,  66  Fed.  788;  State,  ex 
rel.  Attorney-General,  v.  Messmore,  14  Wis.  115;  Keeler 
V.  Keeler,  25  Wis.  525;  2  Enc.  PI.  &  Pr.,  p.  596. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — ^The  plaintiffs  brought  this  action  to 
foreclose  a  real  estate  mortgage,  and  from  a  judgment 
in  their  favor  the  defendant  Russell  has  appealed. 
The  respondents  moved  to  dismiss  the  appeal  on  the 
ground  that  the  appeal  notice  was  not  served  upon 
the  defendants  Wolverton.  This  is  conceded  by  the 
appellant,  but  it  is  contended  that  said  defendants 
were  not  entitled  to  notice,  and  the  question  to  be  de- 
termined is  whether  they  had  appeared  in  the  action. 
The  action  was  commenced  in  the  superior  court  of 
Douglas  county,  and  it  appears  that  said  defendants 
joined  in  a  stipulation  with  the  attorneys  for  the  plain- 
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tiffs,  and  the  attorneys  for  the  defendant  Russell,  stipu* 
lating  that  the  cause  might  be  tried  in  Spokane 
county.  Did  this  stipulation  by  them  constitute  an 
appearance  in  the  action?  The  statute,  (Laws  1893, 
p.  412,  §  16),  provides  that 

''A  defendant  appears  in  an  action  when  he  answers, 
demurs,  makes  any  application  for  an  order  therein, 
or  gives  the  plaintiff  written  notice  of  his  appearance/' 

It  seems  to  us  that,  under  the  rule  laid  down  by  the 
majority  of  the  court  in  the  case  of  Cornell  Univer- 
sity  V.  Denny  Hotel  Co.,  ante,  p.  433,  this  stipulation 
constituted  an  appearance  upon  the  part  of  the  de- 
fendants Wolverton.  It  was  a  written  notice  of  appear- 
ance  in  the  action,  of  which  the  plaintiffs  and  defend- 
ant Russell  had  notice  by  joining  therein.  In  order 
to  constitute  it  a  written  notice  of  appearance  it  was 
not  necessary  that  the  writing  should  recite  that  said 
defendants  appeared.  The  fact  of  participating  in 
the  proceedings  was  an  appearance.  It  was  also  in 
effect  an  application  for  an  order,  for  the  cause  could 
not  have  been  transferred  without  an  order. 

Some  question  is  made  about  the  validity  of  such 
an  order,  but  this  seems  to  us  to  be  immaterial  in  con- 
sidering the  question  of  an  appearance  or  an  applica- 
tion for  an  order. 

It  is  further  contended  by  the  appellant  that  the 
court  should  not  consider  said  stipulation  as  an  ap- 
pearance for  the  reason  that  it  purports  to  be  signed 
by  the  defendants  Wolverton  in  person,  and  there  was 
no  proof  of  their  signatures.  Although  the  court 
will  not  take  judicial  notice  of  the  signatures  of 
parties  and  there  must  ordinarily  be  proof  of  their 
genuineness,  the  appellant  is  not  in  a  position  to  in- 
sist upon  that  objection  raised  here,  for  he  joined  in 
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the  stipulation  and  thus  in  effect  authenticated  its 
genuineness. 

Under  the  authority  of  the  case  cited,  the  appeal 
must  be  dismissed. 

Dunbar,  Anders  and  Gordon,  JJ.,  concur. 

HoYT,  C.  J.,  dissents. 


[No.  2289.    Decided  November  28, 1896.) 

The  County  of  Clallam,  Appellant,  v.  Mussena  J. 
Clump  et  al,,  Respondents. 

APPKALABLE    OBDKB  —  QBAUT  OF   MBW  TRIAL  —  MOnOM   FOB    BT  BOTH 

PABTIKB. 

Where  both  pftrties  to  an  action  move  for  a  new  trial  and  it  is 
granted  on  the  motion  of  one  and  denied  on  the  motion  of  the 
other,  neither  party  can  appeal  therefrom  for  the  reason  that  the 
order  most  be  held  to  have  been  granted  at  the  request  of  each. 

Appeal  from  Superior  Court,  Clallam  County. — 
Hon.  R.  A.  Ballinger,  Judge.     Affirmed. 

James  Stewart,  and  J.  T.  Ronald,  for  appellant 
A.  JR.  Coleman,  and  Trumhull  &  Tmmhvll,  for  re- 
spondents. 

The  opinion  of  the  court  was  delivered  by 

HoTT,  C.  J. — The  issues  made  by  the  pleadings  in 
this  action  were  tried  to  a  jury,  which  returned  a 
verdict  in  favor  of  the  plaintiff  for  a  part  only  of  its 
claim.  The  plaintiff  made  a  motion  to  vacate  and  set 
aside  this  verdict  for  errors  of  law  occurring  upon 
the  trial  to  which  it  had  excepted. 
Thereafter  the  defendants  also  moved  for  a  new  trial 
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for  reasons  set  out  in  the  motion.  The  two  motions 
were  submitted  to  the  court  without  argument,  and 
an  order  was  made  by  it  which  in  terms  granted  the 
motion  of  the  defendants,  and  set  aside  the  verdict, 
and  overruled  the  motion  of  the  plainti£F.  From  this 
order  this  appeal  has  been  prosecuted. 

We  cannot  go  into  the  alleged  errors  discussed  in 
appellant's  brief  for  the  reason  that  appellant  is  not 
now  in  a  position  to  obtain  any  benefit  from  such 
errors,  if  errors  they  were.  The  order  appealed  from, 
though  on  its  face  purporting  to  grant  the  motion  of 
the  defendants  only,  and  to  deny  that  of  plaintiff,  in 
fact  granted  what  each  of  the  parties  asked:  that  was, 
to  have  the  verdict  vacated  and  set  aside.  This  be- 
ing so,  neither  of  the  parties  could  appeal  from  such 
order  for  the  reason  that  it  must  be  held  to  have  been 
entered  at  the  request  of  each  of  them. 

The  order  will  be  affirmed. 

Dunbar,  Scott,  Anders  and  Gordon,  JJ.,  concnrw 


[No.  2338.    Decided  November  23, 1896.] 

Gilbert  Hunt  Manufacturing  Company,  AppeHani^ 
V.  John  B.  Wheeler  et  aZ.,  Respondents. 

ASSIGNMENT     FOR    BENEFIT    OF     CREDITORS  —  TITLB     OF     ASSIGNEE  — 
CHATTEL  MORTGAGE  — FORECLOSUBB  SUBSEQUENT  TO  ASSIGNMENT. 

While  an  assigDment  transfers  all  of  the  property  of  an  in- 
solvent debtor  to  the  jurisdiction  of  the  court,  it  passes  such 
property  subject  to  all  valid  liens  existing  against  it. 

Where  leave  to  foreclose  a  chattel  mortgage  has  been  granted  by 
the  court,  upon  the  petition  of  the  mortgagee  subsequent  to  an 
assignment  for  the  benefit  of  creditors,  made  by  the  mortgagor,  it 
is  error  for  the  court  to  dismiss  same  on  the  motion  of  the  assignee 
on  the  ground  of  the  pendency  of  said  assignment. 
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Appeal  from  Superior  Court,  Garfield  County. — 
Hon.  R.  F.  Sturdevant,  Judge.     Reversed. 

U.  F.  Oosey  ThomaB  H.  Brents^  and  Wellington  Clark^ 
for  appellant: 

An  assignment  for  the  benefit  of  creditors  passes 
just  the  interest  of  the  assignor  and  nothing  more. 
Bierer  v.  Blurock,  9  Wash.  63;  State,  ex  veL  Baum, 
V.  Superior  Court,  14  Wash.  324;  State,  ex  rel.  Hunt,  v. 
Superior  Court,  8  Wash.  210;  Oammona  v.  Holman,  11 
Ore.  284;  Helms  v.  Oilroy,  20  Ore.  517;  Hooven  v.  Bwr- 
dette,  153  111.  672;  Shad  v.  Livingstan,  31  Fla.  89;  Jan^ 
ney  v.  HabbeUr,  14  South.  624;  Locket  v,  Robinson,  31 
Fla.  134;  Cohn  v.  Stringfellow,  14  South.  286;  Prouty 
V.  Clark,  73  Iowa,  55;  Einstein's  Sons  v.  Shov^e,  24 
Fla.  490;  Sliker  v.  Fisher,  45  N.  J.  Eq.  136;  Campbell, 
etc.,  Mfg.  Co.  v.  Walker,  22  Fla.  412;  Merwin  v.  Austin, 
58  Conn.  22;  Hawks  v.  Pritzlaff,  51  Wis.  160;  Paine  v. 
Sykes,  16  South.  903;  Union  Trust  Co.  v.  Trumbull,  137 
111.  146;  Sandwich  Mfg.  Co.  v.  Wright,  22  Fed.  631. 

Whether  appellant  had  or  had  not  the  right,  to 
bring  and  maintain  this  action  without  first  obtaining 
leave  to  do  so  from  the  court  in  the  insolvency  mat- 
ter, the  obtaining  of  that  leave  by  him  dissipated  all 
doubt  and  gave  him  the  right  and  invested  the  court 
with  the  jurisdiction  thereof,  beyond  all  question, 
and  the  lower  court  erred  in  holding  otherwise  and 
dismissing  the  action.  Societe  D'Epargues  v.  Mc* 
Henry,  49  Cal.  351;  HcHenry  v.  La  Societe  Francaise 
D'Epargues,  95  U.  S.  58. 

Ben  F.  Tweedy,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — Plaintiff  brought  this  action  to  foreclose 
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a  chattel  mortgage.  Subsequent  to  the  making  of  the 
mortgage  the  mortgagor  made  an  assignment  for  the 
benefit  of  his  creditors  to  the  respondent  Brooks, 
which  assignment  proceeding  was  pending  in  the 
court  where  the  action  to  foreclose  the  mortgage  was 
brought.  Prior  to  the  bringing  of  the  action-  the 
plaintiff  petitioned  said  court,  setting  up  its  mortgage 
and  the  pendency  of  said  assignment  proceeding,  for 
leave  to  briiig  said  action  to  foreclose,  and  leave  of 
court  was  duly  obtained  and  the  action  instituted. 
Thereafter  the  assignee  appeared  in  said  suit  and 
moved  to  dismiss  the  same  on  the  ground  of  the  pend* 
ency  of  said  assignment,  and  the  uiotion  was  granted 
and  the  cause  dismissed.  Whereupon  plaintiff  ap* 
pealed. 

It  is  contended  by  the  respondents  that  the  action 
of  the  court  in  dismissing  the  foreclosure  suit  was 
based  upon  the  case  of  Quinby  v.  Slipper,  7  Wash.  475 
(38  Am.  St.  Rep.  899,  35  Pac.  116),  and  that  this  court 
held  in  that  case  that  all  claims  against  the  insolvent 
must  be  presented  and  prosecuted  in  such  proceeding. 
But  we  do  not  so  view  the  decision  there  rendered. 
That  was  an  action  to  foreclose  a  mechanic's  lien, 
which  was  instituted  without  asking  or  obtaining  leave 
of  court  90  to  do.  While  we  have  held  that  an  as- 
signment transfers  all  of  the  property  of  the  insolvent 
debtor  to  the  jurisdiction  of  the  court,  regardless  of 
whether  it  is  mentioned  or  described  in  the  deed  of  as- 
signment, we  have  also  held  that  the  assignment  only 
passes  the  interest  of  the  assignor  in  his  property,  and 
that  it  is  subject  to  all  valid  liens  existing  thereon. 
Bierer  v.  Blurock,  9  Wash.  63  (36  Pac.  975). 

It  appears  in  this  case  that  the  mortgagor  had  cove- 
nanted in  said  mortgage,  in  case  of  default  therein  or 
in  case  the  property  mortgaged  was  molested  or  inter- 
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fered  with,  or  if  the  mortgagee  shoald  deem  himself 
insecure,  that  the  mortgagee  should  be  entitled  to 
take  immediate  possession  of  the  property  and  to  fore- 
close the  mortgage,  etc.  A  mortgagee  of  chattels  might 
be  willing  to  accept  such  security  with  a  condition  of 
the  kind  mentioned  regarding  possession,  and  might 
be  unwilling  to  accept  it  witliout  such  condition,  or  if 
it  was  understood  that  the  law  required  in  case  of 
foreclosure,  where  the  mortgagor  had  made  an  as- 
signment, that  the  foreclosure  must  await  the  de- 
termination of  the  insolvency  proceeding  and  the 
possession  of  the  property  meanwhile  be  held  by  the 
assignee  therein.  The  right  of  possession  pending  a 
foreclosure  suit  might  be  a  valuable  right.  It  might  be 
that  a  mortgagee  would  be  in  a  situation  to  take  care 
of  the  property  pending  a  proceeding  to  foreclose, 
much  more  cheaply  and  advantageously  than  the  as- 
signee in  the  insolvency  proceeding  could  care  for  it, 
and  the  mortgage  security  preserved  to  that  extent. 

It  is  contended  that  the  contractual  right  to  take 
possession  and  foreclose,  as  contained  in  the  mortgage, 
would  authorize  the  mortgagee  to  proceed  without  pre- 
senting his  claim  and  obtaining  permission  to  prose- 
cute it  independently.  But  that  question  is  not  involved 
in  this  case.  We  'see  no  reason  why  the  substantial 
rights  of  the  mortgagee  can  not  be  fully  protected  in 
the  insolvency  proceeding.  If  the  validity  of  the 
mortgage  is  not  contested,  a  sale  of  the  property  can 
be  directed  to  take  place  without  waiting  for  the  ter- 
mination of  such  proceedings,  and  the  proceeds  applied 
in  satisfaction  of  the  mortgage  debt.  Or  in  case  the 
debt  or  the  validity  of  the  mortgage  is  disputed,  that 
matter  could  be  determined  in  such  proceedings  inde- 
pendently of  the  other  matters  involved  in  the  assign- 
ment, and  a  sale  then  had.     But  in  this  instance  the 
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court  made  no  such  order,  but  after  a  presentation  of 
the  petition  authorized  the  institution  of  the  action 
to  foreclose;  and,  we  are  of  the  opinion  that  the  court 
had  authority  to  do  this,  and  that  it  was  error,  after 
the  institution  of  such  suit  and  the  incurring  of  costs, 
to  dismiss  the  same  for  the  reason  stated,  even  though 
the  withliolding  or  granting  of  leave  to  sue  was  a  mat- 
ter addressed  to  the  discretion  of  the  court. 

Reversed  and  remanded  for  further  proceedings. 

Anders,  Gordon  and  Dunbar,  J  J.,  concur. 

HoYT,  C.  J. ,  dissents. 


I  No.  2349.    Decided  November  33. 1896.] 

The  State  of  Washington,  Respondent^  v.  William  J. 
Henderson,  AppellanL 

BALE  OF  ADULTmATXD  BUTTBB^ — SUFFICnENCT  OF  COMPLAIirr. 

A  complaint,  ander  Laws  1805,  p.  70,  §5,  making  it  unlawful  for 
any  person  to  sell  any  fat,  oil  or  oleaginoos  substance  or  compound 
thereof,  not  produced  at  the  time  of  manufacture  from  unadulter- 
ated milk  or  cream  from  the  same,  with  or  without  harmless  color* 
ing  matter,  which  shall  be  in  imitation  of  yellow  butter  produced  from 
pure  unadulterated  milk  or  the  cream  frodi  the  same,  is  not  suffi- 
cient, when  it  fails  to  charge  as  a  fact  that  the  oleagmous  substance 
and  compound  was  not  produced  from  unadulterated  milk  or  the 
cream  from  the  same. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Thomas  J.  Humes,  Judge.     Reversed. 

Charles  E.  Pattersor^,  and  FredH.  P6<6r«on,  for  appel- 
lant. 

A.  W.  Hastie,  Prosecuting  Attorney,  and  W.  W. 
Wilshire,  for  The  State. 
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The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. — Appellant  was  convicted  of  a  viola- 
tion of  the  provisions  of  §5  of  the  act  of  March  11, 
1895  (Laws  1895,  p.  70).  This  section  makes  it  un- 
lawful for  any  person  to  sell  any  fat,  oil  or  oleaginous 
substance,  or  compound  thereof,  not  produced  at  the 
time  of  manufacture  from  unadulterated  milk  or 
cream  from  the  same,  with  or  without  harmless  color- 
ing matter,  which  shall  be  in  imitation  of  yellow 
butter  produced  from  pure  unadulterated  milk  or  the 
cream  from  the  same.  The  charging  part  of  the  com- 
plaint, upon  which  the  defendant  was  convicted,  was 
that: 

"Said  defendant  did  unlawfully  .sell  and  deliver  to 
one  John  Huffman,  for  twenty-five  cents  in  lawful 
money,  one  roll  containing  two  pounds  of  an  oleagin- 
ous substance  compounded  and  colored  in  imitation 
of  yellow  butter  produced  from  pure  unadulterated 
milk  or  the  cream  from  the  same,  and  said  oleaginous 
substance  and  compound  not  having  been  produced 
directly  and  wholly  at  the  time  of  the  manufacture 
thereof  free  from  coloration  or  ingredient  that  caused 
it  to  resemble  yellow  butter  produced  from  unadulter- 
ated milk  or  the  cream  from  the  same." 

It  is  claimed  by  appellant  that  this  complaint  fails 
,  to  state  the  necessary  facts  to  constitute  a  crime 
under  the  section  of  the  statute  above  referred  to. 
That  it  is  necessary  the  complaint  should  show  that 
the  oleaginous  matter  had  been  produced  or  colored 
so  as  to  imitate  yellow  butter  manufactured  from 
unadulterated  milk  or  the  cream  from  the  same,  and 
that  said  oleaginous  substance  was  not  produced  at 
the  time  of  its  manufacture  from  unadulterated  milk 
or  the  cream  from  the  same,  is  clear  from  the  lan- 
guage of  the  section.  Are  these  facts  charged  in  the 
complaint  above  set  out? 


600  STATE  ▼.  HENDERSON. 

Opinion  of  the  Court  —  Hoyt,  C.  J.  [15  Wash. 

The  first  one  undoubtedly  is,  but  we  are  unable  to 
find  that  the  second  necessary  elementlias  been  stated 
as  a  fact  in  the  complaint,  or  that  any  words  have 
been  used  from  which  such  fact  must  necessarily  be 
inferred.  If  the  word  ^'  produced/'  where  it  last  ap- 
pears, had  been  omitted  from  the  complaint,  it  might 
be  inferred  that  it  was  intended  to  state  as  a  fact  that 
the  oleaginous  substance  and  compound  was  not  pro- 
duced from  unadulterated  milk  or  the  cream  from  the 
same;  but  with  that  word  in  the  situation  in  which  it 
is  found  it  is  not  made  to  appear  that  such  was  the 
intention  of  the  pleader.  In  fact,  a  contrary  intention 
is  made  fairly  to  appear.  The  use  of  such  word  con- 
nects what  follows,  ''from ^unadulterated  milk  or  the 
cream  from  the  same,"  directly  with  the  '/yellow  but- 
ter produced  from  pure  unadulterated  milk  or  the 
cream  from  the  same,"  above  stated  in  the  complaint, 
and  is  but  a  repetition  of  what  had  been  before  stated, 
and  more  nearly  refers  to  the  real  butter  of  which  the 
substance  sold  was  an  imitation  than  to  the  substance 
itself;  and  for  that  reason  there  is  no  statement  in 
the  complaint  that  the  imitation  was  not  produced 
from  unadulterated  milk  or  the  cream  from  the  same. 
But,  we  have  seen,  one  of  the  necessary  elements 
of  the  crime  was  that  the  oleaginous  substance  sold 
should  not  be  produced  from  pure  unadulterated  milk 
or  the  cream  from  the  same;  hence,  the  complaint 
failed  to  charge  one  of  the  facts  necessary  to  consti- 
tute the  crime.  It  is  therefore  insufiScient  to  sustain 
a  conviction,  especially  as  it  was  timely  moved  against 
in  the  lower  court. 

This  conclusion  makes  it  unnecessary  for  us  to  dis- 
cuss the  other  questions  raised  by  the  appeal. 

The  judgment  and  sentence  will  be  reversed  and 
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the  cause  remanded  with  instructions  to  dismiss  the 
proceeding. 

Dunbar,  Anders,  Gordon  and  Scott,  JJ.,  concur. 


I  No.  2375.    Decided  November  23, 1896.] 

The  City  of  Olympia,  Appellant,  v.  Hazard  Stevens, 
Appellant. 

TAXATION  —  VOBBCLOBUBB    OF    LIEN  —  INBUFriCIENCT   OF     ASSBSBMBNT 
BOLL  r- ILLEGAL  VALUATION  —  BVIDBNCB. 

iS«m62f ,  that  a  defendant  cannot  raise  an  objection  to  the  soffi- 
ciency  of  an  assessment  roll  in  a  suit  for  foreclosure  of  a  tax  lien, 
although  he  has  entered  a  plea\>f  general  denial,  when  he  has  also 
in  an  affirmative  defense  set  up  facts  incolisistent  therewith. 

An  assessment  roll,  which  is  sufficient  to  authorize  the  proper 
officer  of  the  city  to  collect  the  taxes  is,  prima  facie  sufficient  to  au- 
thorize the  court  to  decree,  foreclosure  for  non-payment  of  such 
taxes. 

A  finding  that  a  board  of  equalization  had  raised  the  valuation  of 
city  property  to  a  higher  sum  than  they  considered  it  worth,  is  not 
warranted  by  evidence  tending  to  show  that  the  valuation  placed  on 
the  property  by  the  assessor  was  nearer  its  cash-  value,  and  that 
several  members  of  the  board  had  made  statements  to  the.  effect 
that  it  was  necessary  to  place  a  high  valuation  upon  the  property 
of  the  city  to  enable  it  to  meet  necessary  obligations,  when  the  posi- 
tive evidence  of  the  members  of  the  board  is  that  they  had  no  in- 
tention of  raising  the  value  of  property  beyond  what  was  believed  to 
be  its  cash  value. 

No  question  of  fact  as  to  the  valuation  placed  on  property  can  be 
raised  in  an  action  to  foreclose  a  tax  lien  thereon,  unless  it  is  first 
shown  that  the  action  of  the  board  of  equalization  in  valuing  it  was 
illegal  or  fraudulent. 

Appeal  from  Superior  Court,  Thurston  County. — 
Hon.  T.  M.  Reed,  Jr.,  Judge.     Reversed. 

A,  J.  F alienor,  and  Preston  Af.  Troy,  for  appellant. 
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Charles  H.  Ayer,  Charles  M.  Dial,  and  George  Don^ 
worth,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. — This  action  was  brought  to  foreclose 
the  lien  upon  the  property  of  the  defendant,  created 
by  certain  taxes  which  it  was  alleged  had  been  as- 
sessed against  it.  After  certain  denials,  the  defend- 
ants set  up  two  afBrmative  defenses;  the  first  founded 
upon  the  claim  that  the  assessment  roll  had  not  been 
properly  certified,  and  the  second  upon  the  allegation 
that  the  board  of  equalization  had,  in  pursuance  of  an 
illegal  combination,  fraudulently  raised  the  value  of 
the  property  as  returned  by  the  assessor;  that  the  in- 
crease of  valuation  was  not  for  the  purpose  of  equaliz- 
ing the  value  of  the  property  of  the.  city,  but  for  the 
purpose  of  increasing  its  total  valuation,  to  the  end 
that  larger  indebtedness  might  be  incurred.  Trial  was 
had  and  the  conclusion  reached  by  the  court  that  the 
assessment  was  sufficient,  and  that  such  an^oant  of  the 
taxes  as  would  have  been  properly  levied  upon  the 
values  returned  by  the  assessor  were  a  lien  upon  the 
property,  and  that  therefore  the  city  was  entitled  to  a 
decree  of  foreclosure;  but  that  the  action  of  the  board 
of  equalization  in  raising  the  value  returned  by  the 
assessor  was  illegal,  and  that  the  taxes  levied  upon 
such  increased  amount  could  not  be  collected. 

Each  of  the  parties  appealed  to  this  court,  and  these 
appeals  present  two  questions  for  consideration,  one 
upon  the  appeal  of  the  defendant  which  grows  out  of 
the  action  of  the  court  in  denying  his  motion  for  a 
non-suit  at  the  close  of  plaintiff's  case;  the  other  upon 
the  appeal  of  the  plaintiff  which  challenges  the  suffi- 
ciency of  the  evidence  to  sustain  the  finding  to  the 
effect  that  the  board  of  equalization  had  acted  fraudu- 
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leutly  or  illegally  in  raising  the  valuation  made 
by  the  assessor.  Upon  the  first  question  defendant 
contends  that  the  motion  for  non-suit  should  have 
been  granted  for  the  reasons,  (1)  that  the  assessment 
roll  offered  in  evidence  was  not  sufficiently  identified 
or  authenticated;  (2)  that  such  roll,  if  regular,  was 
not  sufficient  to  show  that  the  taxes  had  been  levied  as 
set  out  therein.  The  trial  court  found  as  a  fact  that 
the  roll  had  been  properly  identified,  and  that  the  cer- 
tificate thereto  was  sufficient,  and  there  was,  in  our 
opinion,  sufficient  evidence  to  sustain  this  finding. 

As  to  the  second  reason,  it  might  well  be  held  that 
defendant  was  not  in  a  situation  to  avail  himself  of 
the  insufficiency  of  the  proof  of  the  levy  of  the  assess- 
ment, if  such  insufficiency  existed.  For  while  it  is 
true  that  there  were  general  denials  contained  in  his 
answer,  some  of  them  at  least  were  inconsistent  with 
the  facts  set  up  in  the  affirmative  defenses. 

But,  in  our  opinion,  the  proofs  upon  the  part  of  the 
plaintiff  were  sufficient  to  establish  at  least  a  prima 
facie  case.  Under  the  ordinances  which  were  intro- 
duced in  evidence,  and  the  statutes  in  force  relating 
to  the  assessment  and  collection  of  taxes  in  cities  of 
this  class,  the  assessment  roll,  when  regularly  certi- 
fied, was  sufficient  to  authorize  the  collection  of  the 
taxes  assessed  against  the  property  therein  named; 
and  if  it  was  sufficient  to  authorize  the  proper  officer 
of  the  city  to  collect  the  taxes,  it  was  prima,  facie  suf- 
ficient to  authorize  the  court  to  decree  foreclosure  for 
non-payment  of  such  taxes.  Especially  is  this  true 
when  taken  in  connection  with  the  other  proofs 
offered  on.  the  part  of  the  plaintiff. 

To  show  improper  action  on  the  part  of  the  board 
of  equalization,  evidence  was  introduced  which  tended 
to  show  that  the  valuation  made  by  the  assessor  was 


604  OLYMPIA  V.  STEVENS. 

Opinion  of  the  Court— Hott,  0.  J.         [16  Wash. 

nearer  the  cash  value  of  the  property  than  the  valua- 
tion placed  thereon  by  the  board  of  equalization,  and 
that  statements  had  been  made  by  three  or  four  of 
the  members  of  such  board  to  the  effect  that  it  was 
Necessary  to  place  a  high  valuation  upoa  the  property 
of  the  city  to  enable  it  to  meet  necessary  obligations. 

It  is  not  necessary  to  decide  the  effect  of  statements 
by  the  members  of  the  board  that  such  board  would 
raise  the  value  of  the  property  beyond  what  was  be- 
lieved to  be  its  cash  value,  for  the  reason  that  none  of 
the  statements  proven  fairly  warrant  the  assumption 
that  any  such  action  was  intended.  The  statements 
testified  to  did  not  show  any  such  illegal  intention. 
The  most  that  they  tended  to  show  was  that,  by  rea« 
son  of  the  financial  condition  of  the  city,  it  was  neces- 
sary  that  its  property  should  be  kept  at  a  high 
valuation,  and  there  was  not  a  suggestion  even  that, 
for  that  or  any  other  reason,  it  was  the  intention  of 
the  board  to  value  the  property  at  a  higher  sum  than 
they  considered  it  to  be  worth.  But  even  if  some  of 
the  statements  would  have  warranted  the  inference 
that  such  was  the  intention,  it  was  at  most  but  a  re- 
buttable inference,  and  was  so  clearly  overcome  by 
the  positive  evidence  of  the  members  of  the  board  as 
to  their  action  that  a  finding  in  accordance  with  such 
inference  cannot  be  allowed  to  stand. 

It  will  not  do  to  convict  public  bodies,  the  members 
of  which  are  acting  under  the  sanction  of  an  oath,  of 
improper  action,  without  proof  which  can  be  fairly 
explained  upon  no  other  hypothesis  than  that  of  such 
improper  action.  The  facts  shown  by  the  evidence, 
construed  most  strongly  against  the  board,  «can  all  be 
harmonized  with  proper  action  on  their  part,  and 
this  being  so  it  must  be  so  harmonized.  That  part  of 
the  proof  which  tended  to  show  that  the  value  of  the 
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property  was  less  than  that  placed  upon  it  by  the 
board  of  equalization  was  without  force,  except  that, 
in  connection  with  other  facts,  it  might  have  had  a 
tendency  to  show  fraudulent  action  on  the  part  of  the 
board  of  equalization.  No  question  of  fact  could  be 
presented  as  to  the  value  placed  upon  the  property 
unless  it  was  first  shown  that  the  action  of  the  board 
in  valuing  it  was  illegal  or  fraudulent.  In  our  opin- 
ion the  city  made  out  a  prima  facie  case,  and  it  was 
not  overcome  by  the  proof  offered  on  the  part  of  the 
defendant. 

The  judgment  will  be  reversed  and  the  cause  re* 
manded  with  instructions  to  enter  a  decree  as  prayed 
for  in  the  complaint. 

Dunbar  and  Andrrs,  JJ.,  concur. 

Gordon,  J.,  concurs  in  the  result. 


I  No  2210.    Decided   November  34,  1896.] 

The  Penn  Mutual  Life  Insurance  Company,  Re- 
spcndentf  v.  William  H.  Fife  et  aZ.,  Appellants. 

ABBIQVKEVT  FOB  BENEFIT  OF  CBBDITOB8  —  LBAYB  TO  MOBTOAOBe'tOSUE 
—  DIBCBBTION  OF  COUBT  —  COLLATBBAL  ATTACK. 

Altboogh  an  assitrnment  for  the  benefit  of  creditors  has  been 
made  by  a  mortgagor,  it  is  a  matter  within  the  discretion  uf  the 
conrt,  to  grant  leave  to  the  mortgagee  to  institute  a  separate  suit  for 
foredoanre. 

The  action  of  the  conrt  in  assignment  proceedings  in  granting 
leave  to  a  mortgagee  of  the  assignor  to  bring  a  seiMurate  salt  for  fore- 
cloeore  cannot  be  collaterally  attacked  in  the  foreclosure  proceed- 
ing. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
W.  H.  Pritchard,  Judge.     Affirmed. 
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ParsonSy  Corell  &  Parsons^  for  appellants. 
Doolittle  &  Fogg  (Charles  0.  Bates,  of  counsel),  for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  action  was  brought  upon  a  prom- 
issory note  given  by  the  defendants  William  H.  Fife 
and  Harriet  A.  Fife,  his  wife,  to  the  plaintiff,  respond- 
ent here,  secured  by  a  mortgage  upon  real  property, 
for  the  foreclosure  of  the  mortgage.  Subsequent  to 
the  execution  of  the  mortgage  Fife  and  wife  assigned 
all  their  property  for  the  benefit  of  creditors,  one  of 
the  appellants,  Zephania  J.  Hatch,  bding  appointed  by 
the  court  assignee  of  the  estate.  Notice  to  all  the  credi- 
tors was  duly  made  and  published  by  the  assignee,  and 
subsequent  to  the  assignment  the  respondent  appeared 
in  the  assignment  proceeding,  which  was  No.  11,826 
in  the  superior  court,  and  filed  a  petition  for  leave  to 
sue  the  assignee  and  foreclose  his  mortgage.  Leave 
was  granted  by  the  court  and  this  action  was  accord- 
ingly brought.  Judgment  of  foreclosure  was  pro- 
nounced and  from  such  judgment  an  appeal  is  taken 
here. 

The  judgment  is  simply  a  judgment  of  foreclosure 
without  any  personal  judgment.  It  is  contended  by 
the  appellants  that  the  court  acted  without  jurisdic- 
tion in  granting  leave  to  foreclose  the  mortgage  by  a 
separate  suit,  and  many  cases  are  cited  from  thi§ 
court  to  sustain  the  view  that  the  respondent's  remedy 
was  exclusively  in  the  assignment  case.  We  do  not 
think  that  the  cases  cited  are  in  point,  as  in  none  of 
them  had  the  mortgagee  obtained  the  leave. of  the 
court  to  sue.  In  fact,  in  Quinby  v.  Slipper,  7  Wash. 
475  (35  Pac.  116),  it  was  especially  stated  by  this 
court  that  nothing    could  be   done   by   any  person 
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in  reference  to  property  held  t)y  the  court,  looking  to 
the  enforcement  of  any  lien  against  it,  without  the 
leave  of  the  court  first  obtained.  Hamilton-Brown 
Shoe  Co.  V.  Adams,  5  Wash.  333  (32  Pac.  92),  was 
where  there  was  an  attempt  to  seize  property  in 
the  possession  of  an  assignee  by  writ  of  attachment: 
The  lien  in  that  case  was  sought  to  be  established  by 
the  attachment  itself,  a  very  different  proposition 
from  the  one  at  bar.  Probably  the  case  which  comes 
nearest  to  sustaining  appellant's  theory  is  Meeker  v. 
Sprague,  5  Wash.  242  (31  Pac.  628).  That  was  a  case 
where  the  mortgagee  made  application  to  the  court 
for  permission  to  sue  the  receiver,  which  permission 
was  refused,  and  from  which  order  of  refusal  an  ap- 
peal was  taken  to  this  court.  There  it  was  held  that 
where  a  court  has,  in  a  suit  in  equity,  regularly  ac- 
quired full  jurisdiction  and  has  appointed  a  receiver 
for  the  corporation,  the  refusal  of  the  court  to  allow  a 
mortgagee  of  the  corporation  to  institute  foreclosure 
proceedings  in  a  separate  suit  against  the  receiver  is  not 
an  abuse  of  the  discretion  vested  in  the  court.  It  is  true 
that  it  was  stated  in  the  opinion  in  that  case  that  the 
court  did  only  what  it  should  have  done  when  it  re- 
fused to  allow  another  suit  in  equity  to  be  instituted; 
but  that  case  was  based  on  the  theory  that  such  appli- 
cation was  a  matter  addressed  to  the  sound  discretion 
of  the  court  and  would  not  be  disturbed  unless  it  was 
found  that  such  discretion  was  abused. 

*•  Under  these  circumstances  "  said  the  court,  "  it  is 
clear  to  us  that  the  application  thus  made  by  appel- 
lant was  addressed  to  the  sound  discretion  of  the 
court  in  which  it  was  presented.  This  is  so  clear 
from  the  authorities  cited  that  we  do  not  think  it 
necessary  to  argue  the  question,  especially  as  we  do 
not  understand  the  appellant  to  seriously  dispute  the 
proposition.'' 
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We  do  not  desire  to  Extend  the  restrictions  on  the 
rights  of  mortgagees  to  foreclose  mortgages  in  the 
ordinary  manner  provided  by  law  beyond  the  rule  an- 
nounced in  that  case,  and  if,  as  we  held  there,  the  ap- 
plication was  a  matter  submitted  to  the  discretion  of 
the  court  in  that  case,  the  judgment  of  the  court 
could  not  be  collaterally*  attacked  in  the  manner  at- 
tempted here.  This  case  also  falls  squarely  under  the 
rule  announced  by  this  court  in  QiJhert  Hunt  Mfg.  Co. 
V.  Wheeler f  ante^  p.  594.  It  is  true  in  that  case  the 
question  of  the  right  of  possession  provided  for  in  the 
mortgage,  which  was  a  chattel  mortgage,  is  somewhat 
discussed  in  the  opinion,  but  outside  of  that  the  rule 
announced  is  in  harmony  with  respondent's  conten- 
tion. 

The  judgment  will  be  affirmed. 

Scott,  Anders  and  Gordon,  JJ.,  concur, 

HoYT,  C.  J.,  dissents. 


[No  2327.    Decided  November  24,  1896.] 

James   Luce,  ReBpondenty  v.  Lella  B.  Luce,  Appel- 
lant. 

APPEAL — MOTION  TO  DISMISS — DIVOBCE  —  BKBIDBNCB  OF  PLAINTIFT — 
ABUSIVE  TBEATMSMT. 

A  motion  to  dismiss  an  appeal,  which  is  not  set  out  in  respond- 
ent's hrief,  will  not  be  considered,  when  it  raises  no  jurisdictional 
question. 

In  an  action  for  divorce  plaintiff  must  affirmatively  plead,  and 
satisfactorily  prove,  prior  residence  in  the  state  for  the  period  of  a 
year  or  more. 

The  fact  that  plaintiff  left  his  home  in  the  East  and  came  to  the 
state  of  Washington  in  search  of  a  location,  afterwards  Koing  to  the 
state  of  California  in  pursuit  of  the  same  object,  and  then  returning 
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to  the  state  of  Washington,  where  he  settled  and  went  iuto  busi- 
ness, is  not  sufficient  to  establish  his  residence  here  before  his 
return  from  California,  in  the  absence  of  proof  of  any  intention  to 
make  a  deOnite  location  in  this  state  prior  to  his  actual  settlement. 
Plaintiff  is  not  entitled  to  a  divorce  upon  the  ground  of  abuse, 
when  the  only  evidence  to  support  the  action  is  proof,  in  the  most 
general  terms,  of  abusive  language  on  the  part  of  defendant,  and 
plaintiff's  own  testimony  shows  that  he  was  alike  culpable. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  John  C.  Denney,  Judge.     Reversed. 

Coleman  &  Fogarty^  for  appellant. 
Oeorge  E.  Banks,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  C.  J. —  Respondent  has  filed  a  motion  to 
dismiss  the  appeal,  but  it  raises  no  jurisdictional 
question  and  was  not  set  out  in  his  brief;  it  must, 
therefore,  be  denied. 

The  action  was  brought  to  obtain  a  divorce.  It  was 
tried  upon  an  amended  complaint  in  which  the  only 
allegation  as  to  the  residence  of  the  plaintiff  in  the 
state  was  ''  that  for  one  year  last  past  and  more,  im- 
mediately preceding  the  filing  of  his  amended  com- 
plaint herein,  he  has  been  a  resident  of  the  state  of 
Washington,  and  now  is  an  actual  resident  of  the 
county  of  Snohomish,  and  has  been  for  more  than 
eight  months  last  past." 

Defendant's  first  contention  is  that,  since  it  does 
not  appear  from  this  allegation  that  plaintiff  had  been 
a  resident  of  the  state  for  one  year  or  more  before  thct 
commencement  of  the  suit,  the  complaint  did  not 
state  a  cause  of  action  in  that  it  failed  to  show  juris- 
diction over  the  subject  matter.  That  the  complaint 
in  an  action  for  divorce  should  show  aflSrmatively 
that  the  plaintiff  has  been  a  resident  of  the  state  for 
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more  than  a  year  before  the  action  was  commenced  is 
undoubtedly  true,  and  if  nothing  further  had  ap- 
peared in  the  pleadings,  taken  as  a  whole,  than  the 
allegation  above  referred  to,  the  contention  of  the 
appellant  would  have  to  be  sustained.  But  the  orig- 
inal complaint  filed  in  the  action  contained  a  sufiS- 
cient  allegation  as  to  the  residence  of  the  plaintiff; 
and  in  view  of  that  fact  we  should  not  be  disposed  to 
reverse  the  decree  by  reason  of  the  insufficiency  of 
the  allegation  upon  that  subject  in  the  amended  com- 
plaint, if  from  the  proof  it  satisfactorily  appeared  that 
in  fact  the  plaintiff  had  been  and  was  a  resident  as 
alleged  in  the  original  complaint.  We  have,  there- 
fore, examined  the  proof  upon  that  subject.  This 
examination  not  only  fails  to  satisfy  us  as  to  the  truth 
of  the  allegation  contained  in  the  original  complaint, 
but,  on  the  contrary,  has  compelled  us  to  come  to  the 
conclusion  that  the  allegation  in  the  amended  com« 
plaint  was  as  favorable  to  the  plaintiff  as  the  facts 
would  warrant,  and  that  that  in  the  original  com- 
plaint was  not  true. 

The  action  was  commenced  in  January,  1895,  and 
plaintiff's  own  testimony  failed  to  show  that  he  be- 
came a  resident  of  the  state  before  June,  1894.  More 
than  that,  the  evidence  given  by  him  affirmatively 
showed  that  he  was  not  a  resident  of  the  state  of  Wash- 
ington until  about  June,  1894.  He  testified  that  he 
left  the  e^st  for  the  purpose  of  finding  a  new  location 
in  which  to  do  business;  that  he  came  to  the  state  of 
Washington  in  January  or  February,  1894,  and  stopped 
at  the  cities  of  Seattle  and  Tacoma;  that  thereafter  he 
went  to  the  state  of  California  in  further  pursuit  of  the 
object  which  induced  him  to  leave  the  east;  that  he  re- 
turned to  the  state  of  Washington  and  went  into  busi- 
ness in  the  city  of  Everett  about  the  month  of  June, 


LUCE  V.  LUCE.  611 


Nov.  1896.]  Concarring  Opinion— Ooboon,  J. 

1894.  This  testimony  satisfies  us  that  he  was  not  a 
resident  of  the  state  of  Washington  until  his  return 
thereto  from  the  state  of  California,  when  he  located 
in  business  at  the  city  of  Everett.  It  might  be  in- 
ferred from  this  testimony  that  plaintiff  lost  his  resi- 
dence in  the  east  when  he  left  therv,  but  even  this 
does  not  clearly  appear.  And  there  is  nothing  therein 
which  tends  to  show  that  he  had  any  intention  as  to 
any  definite  location  until  he  reached  Everett  upon  his 
return  from  California.  This  being  so,  the  plaintiff 
failed  to  prove  a  fact  necessary  to  entitle  him  to  any 
relief. 

We  have,  however,  looked  further  into  the  testi- 
mony, and  are  satisfied  that  it  was  not  sufficient  to 
warrant  the  court  in  granting  a  divorce,  even  if  the 
jurisdictional  fact  as  to  residence  had  sufficiently  ap- 
peared. No  abuse  by  the  defendant  was  shown  ex- 
cept in  the  use  of  abusive  language,  and  this  was  only 
testified  to  by  the  plaintiff  and  his  sons  in  the  most 
general  terms;  and  the  testimony  of  the  plaintiff  him- 
self showed  that  he  had  not  had  more  regard  for  the 
feelings  of  the  defendant  than  she  had  for  his. 

The  decree  will  be  reversed  and  the  cause  remanded 
with  instructions  to  dismiss  the  action. 

Scott  and  Anders,  JJ.,  concur. 

Dunbar,  J.,  concurs  in  the  result. 

Gordon,  J.  (concurring). — I  concur  in  the  result,  but 
not  upon  the  grounds  stated  in  the  opinion  of  the  ma- 
jority. The  appellant  (defendant  below)  demurred  to 
the  amended  complaint  upon  the  ground  that  the  court 
had  no  jurisdiction  of  the  subject  matter  of  the  action, 
and  upon  the  further  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  This  de- 
murrer  was  overruled  and  exception  reserved.     I  con- 
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cur  in  the  view  of  the  majority  that  ''the  complaint  in 
an  action  for  divorce  should  show  affirmatively  that 
the  plaintiff  has  been  a  resident  of  the  state  for  more 
than  one  year  before  the  action  is  commenced,"  and 
am,  therefore,  of  the  opinion  that  the  demurrer  should 
have  been  sustained. 

The  decision  of  the  lower  court  upon  the  demurrer 
could  not  have  been  predicated  upon  proofs  which 
had  not  then  been  taken.  The  only  question  involved 
was  the  sufficiency  of  the  amended  complaint,  and  it 
seems  to  me  novel  doctrine  to  hold  that  in  determin- 
ing a  question  of  that  character  resort  may  be  had>to 
an  original  pleading,  or  to  the  evidence  subsequently 
admitted  upon  the  trial.  Sec.  222,  Code  Proc.  (2  Hill's 
Code),  provides  that  when  any  pleading  is  amended 
before  trial  it  shall  be  done  by  filing  a  new  pleading, 
and  ''such  amended  pleading  shall  be  complete  in  it- 
self, without  reference  to  the  original  or  any  preced- 
ing amended  one;"  and  this  I  understand  to  be  the 
general  rule  in  code  states.  Upon  its  face  the  com- 
plaint was  demurrable,  and,  a  demurrer  having  been 
seasonably  interposed,  it  should  have  been  sustained. 
Not  sustaining  it  was  reversible  error,  which  was 
not  waived  by  any  subsequent  proceedings  upon  the 
part  of  the  appellant. 
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[  No.  2259.    Decided  November  25.  1896.] 

In  the  Matter  of  the  Estate  of  Hugo  A.  Kohler,  Deceased: 
William  H.  Brinker,  Eocecutor,  Appellant^  v.  Lena 
R.  Peaslet  6^  aLj  Respondents. 

EXECUTORS  —  LIABILITY  FOB  MONEY  DEPOSITED  IN  BANK. 

An  executor,  who  in  good  faith  deposits  funds  of  the  estate  in  a 
bank  at  the  time  solvent  and  of  good  repute,  is  not  liable  for  depreci- 
ation of  the  tnist  funds  resulting  from  the  subsequent  failure  of  the 
bank,  it  the  deposit  is  made  to  the  credit  of  tbe  estate,  and  not  in 
the  executor's  individual  name. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Thomas  J.  Humes,  Judge.     Reversed. 

Relfe  &  McCutcheon,  for  appellant: 

The  executor  is  not  chargeable  with,  nor  compelled 
to  pay  to  the  beneficiaries'  under  the  will  or  to  credi- 
tors, the  amount  of  money  lost,  by  the  failure  or  sus- 
pension of  the  bank,  and  he  is  entitled  to  credit 
upon  his  account  for  such  amounts,  when  ascertained. 
Clough  V.  Bond,  3  Mylne  &  C.  490;  2  Story,  Equity 
Jurisprudence,  1270,  1271;  Barney  v.  Saunders,  16 
How.  535;  Harvard  College  v.  Amory,  9  Pick.  446; 
State  V.  Meagher,  44  Mo.  357  (100  Am.  Dec.  298);  ia- 
mar  v.  Micou,  112  U.  S.  452.  An  administrator  is  not 
an  insurer  of  the  property  of  a  decedent.  He  is  lia- 
ble for  the  loss  thereof  only  when  he  fails  to  exercise 
that  care  and  diligence  which  a  prudent  man  would 
exercise  in  the  care  and  management  of  his  own  prop- 
erty. Fudge  v.  Dum,  51  Mo.  264;  McCabe  v.  Fowler, 
84  N.  Y.  314;  Johnson  v.  Newton,  11  Hare,  160;  Whit- 
ney  v;  Peddicord,  63  111.  252;  Livermore  v.  Wortman,  25 
Hun  341;  Patterson  v.  Wadsworth,  89  N.  C.  407;  Sea- 
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well  V.  Oreenway,  75  Am.  Dec.  p.  803,  note;  Shipley  v. 
Wood,  4  Md.  493;  Nelson  v.  Hall,  5  Jones  Eq.  32. 

Elder  &  Harger,  and  Sidney  Moore  Heath,  for  respond- 
ents: 

There  is  no  authority  by  law  in  the  state  of  Wash- 
ington for  an  executor  to  invest  the  funds  of  an  estate 
in  his  hands  pending  settlement  of  the  estate.  The 
executor  holds  the  property  of  the  testator  for  the  pay- 
ment of  the  debts  and  legacies,  and  for  the  applica> 
tion  of  the  surplus  according  to  the  will  of  the  testator. 
The  money  received  is  held  in  a  fiduciary  capacity  for 
the  use  of  the  creditors  and  others  interested  as  bene- 
ficiaries under  the  will,  and  it  is  his  duty  to  retain  in 
his  hands  the  money  thus  received,  until  it  can  be  ap- 
plied and  distributed  in  the  order  and  mode  provided 
by  law.  Magraw  v.  McQlynn^  26  Cal.  424.  There  was 
no  necessity  for  a  loan.  An  executor  is  not  liable  for 
interest  if  the  funds  are  not  productive,  as  the  func* 
tion  is  to  administer,  not  to  invest.  Wyman  v.  Hub* 
bard,  18  Mass.  232;  Fox  v.  Wilcocki,  1  Bin.  194  (2  Am. 
Dec.  433);  Brandon  v.  Hoggaii,  32  Miss.  336;  Verner's 
Estate,  6  Watts,  250;  Ogilvey  v.  Ogilvey,  1  Brad.  Sur. 
356;  Ja4ioh  v.  Emmett,  1  Payne,  145. 

The  executor  in  this  case  is  not  a  trustee,  and  the 
cases  cited  by  the  executor  have  no  application  for 
the  reason  that  they  refer  to  trustees  under  an  express 
trust.  Flint,  Trusts,  §  157;  State  v.  Nicole,  10  Gill  & 
J.  27.  An  executor  derives  his  authority  from  his 
appointment  by  the  court,  and  not  from  his  appoint- 
ment in  the  will.  Deering  v.  Adams,  37  Me.  265; 
Mahony  v.  Hunter,  30  Ind.  246. 

The  loaning  of  moneys  belonging  to  an  estate  by 
an  executor  on  personal  security,  is  directly  contrary 
to  law.     2  Pomeroy,  Eq.  Jur.  §1074.     The  modern 
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English  auihoritiea  are  to  the  effect  that  investing 
trust  money  in  personal  security  is  a  breach  of  trust. 
2  Kent,  Commentaries,  414-419;  Rider  v.  BickerUmy  8 
Swanst.  80;  Holmes  v.  Dring,  2  Cox,  1;  Adye  v.  Feuille* 
teau^  3  Swanst.  84;  Walker  v.  Symtrnds,  3  Swanst.  63. 
In  New  York  an  executor  is  responsible,  if  he  invests 
trust  moneys  otherwise  than  upon  real  estate  or  in 
government  stocks.  Aekerman  v.  Emott^  4  Barb.  626. 
In  Qray  v.  Fox^  1  N.  J.  Eq.  259,  the  question  of  what 
is  due  security  in  respect  to  trustees  loaning  money 
was  learnedly  discussed,  and  it  was  declared  to  be  a 
well  settled  rule  in  the  English  chancery,  and  was 
adopted  in  New  Jersey,  ''that  the  loaning  of  trust 
moneys  on  private  or  personal  security  was  not  due 
security,  and  such  loans  were  at  the  risk  of  the  trus- 
tee." A  trustee  must  take  adequate  real  estate  secur- 
ity or  an  investment  in  public  stocks  or  funds.  Smith 
V.  Smith,  4  Johns.  Ch.  281;  Bogart  v.  Van  VeUor,  4 
Edw.  Ch.  718;  Moore  v.  Hamilton,  4  Fla.  112;  Hoganv. 
De  Peyeter,  20  Barb.  100;  Smyth  v.  Bume,  25  Miss. 
422;  Stickney  v.  Sewell,  1  Mylne  &  C.  8. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — Appellant  is  the  executor  of  the  estate 
of  Hugo  A.  Eohler,  deceased.  As  such  executor  he 
received  on  March  28,  1893,  a  sum  of  money  amount* 
ing  to  upwards  of  (3,000,  the  proceeds  of  certain 
insurance  upon  the  life  of  the  testator,  and  on  the 
same  day  he  deposited  in  the  Washington  Savings 
Bank  of  Seattle  the  sum  of  $2,500,  taking  certificates 
of  deposit  therefor  payable  to  himself  as  such  executor 
with  interest  at  six  per  cent,  per  annum.  Subse- 
quently the  bank  suspended  and  passed  into  the 
hands  of  a  receiver,  whose  certificates  for  said  sum  of 
$2,500  the  appellant,   as   executor,   holds  in  lieu  of 
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cash,  and  for  which  sum  he  sought  in  the  lower  court 
to  be  allowed  credit  on  his  account.  The  lower  court 
having  disallowed  his  claim  in  this  respect,  the  cause 
comes  here  upon  appeal. 

Respondents  contend  that  the  executor  is  not  au- 
thorized by  law  to  invest  the  funds  of  an  estate  in  his 
hands  pending  settlement  of  the  estate;  that  it  is  his 
duty  to  retain  in  his  hands  the  money  thus  received 
until  it  can  be  applied  and  distributed  in  the  order 
and  mode  prescribed  by  law. 

It  is  conceded  that  in  making  the  deposit  in  ques- 
tion the  executor  acted  in  good  faith,  and  that  the 
bank  was  then  solvent  and  of  good  repute.  In  Fair- 
child  V.  Hedges,  14  Wash.  117  (44  Pac.  125),  this  court 
held  that  a  county  treasurer  was  liable  for  the  funds 
of  the  county  deposited  by  him  in  a  bank  which  after- 
wards became  insolvent.  Counsel  for  the  treasurer  in 
that  case  cited  numerous  cases  in  which  it  had  been 
held  that  executors,  administrators  and  guardians 
were  not  liable  under  such  circumstances,  and  in  re- 
ferring to  the  line  of  authorities  thus  relied  upon, 
this  court  said: 

"The  distinction  is  very  clear  between  the  liability 
and  duty  of  one  receiving  moneys  as  a  guardian, 
for  the  benefit  of  a  private  individual,  and  the  liabil- 
ity imposed  by  statute  and  by  express  undertaking 
upon  a  public  ofiicer  as  in  the  case  at  bar.  As  to 
the  former,  *  he  is  merely  the  trustee  or  agent  of  the 
private  parties  interested  in  the  money,  and  no  greater 
or  higher  responsibility  should  be  imposed  upon  him 
than  would  be  imposed  upon  any  agent  or  trustee.' 
PeopU  V.  Faulkner,  107  N.  Y.  488  (14  N.  E.  415).^' 

It  is  true  that  this  court  was  not  called  upon  in 
that  case  to  decide  the  question  involved  in  the 
present  case,  but  it  is  nevertheless  true  that  we  recog- 
nize that  a  distinction  existed  between  the  liability  o 
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a  public  officer  dealing  with  public  moneys  and  that 
of  an  executor  or  guardian  who  deals  with  the  funds 
of  individuals,  and  this  recognition  was  not  simply 
mere  dictum. 

The  uniform  holding  of  courts  has  been  that  exe- 
cutors, administrators  and  guardians  are  bound  by  no 
greater  or  higher  responsibility  than  that  which  is 
imposed  upon  any  agent  or  trustee,  and  where  such 
a  one  in  good  faith  deposits  money  in  a  bank  of  good 
repute  to  the  trt^t  account^  he  ought  not  to  be  held 
liable  for  its  loss  in  consequence  of  the  failure  of  the 
bank.  Jacobus  v.  Jacobus,  37  N.  J.  Eq.  17;  Twitty  v. 
Houser,  7  S.  C.  153;  Cox  v.  Roome,  38  N.  J.  Eq.  259; 
Norwood  V.  Harness,  98  Ind.  134  (49  Am.  Rep.  739); 
In  re  Law's  Estate,  144  Pa.  St.  499  (22  Atl.  831);  Peo^ 
pie  V.  Faulkner,  107  N.  Y.  488  (14  N.  E.  415);  Moore  v. 
Eure,  101  K  C.  11  (9  Am.  St.  Rep.  17,  7  S.  E.  471); 
People  V.  Walsen,  17  Colo.  170  (28  Pac.  1119);  Ex  Parte 
Jones,  4  Cranch  C.  C.  185;  2  Pomeroy,  Equity 
Jurisprudence,  §1067;  Schouler,  Executors  and  Ad- 
ministrators, §313;  2  Woerner,  American  Law  of 
Administration,  p.  711;  3  Redfield,  Wills,  394;  1  Perry, 
Trusts,  §  443. 

While  many  of  the  courts,  from  whose  decisions  we 
have  cited,  hold  public  officers,  such  as  state,  county 
and  township  treasurers,  to  be  absolutely  liable  for  all 
public  money  received  by  them,  none  of  them  (so  far 
as  we  have  been  able  to  discover)  have  held  that  exe- 
cutors or  trustees  are  bound  by  a  similar  obligation. 
We  do  not  think  the  general  rule  is  displaced  by 
the  statute  in  this  state.  Section  1062,  Code  Proc, 
(Vol.  II  of  the  Code),  provides  that  an  administrator 
(or  executor)  shall  not  make  profit  by  the  increase, 
nor  suffer  loss  by  the  decrease  or  destruction  without 
his  fault  of  any  part  of  the  estate,  and  in  the  event  of 
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the  sale  of  any  portion  of  the  estate  for  less  than  the 
appraisement,  he  shall  not  be  responsible  for  any  loss 
*'  if  the  sale  has  been  justly  made."  The  succeeding 
section,  1053,  provides  that  he  shall  not  be  ''account- 
able for  any  debts  due  the  estate  if  it  shall  appear  that 
they  remain  uncollected  without  his  fault." 

It  further  appears  from  the  record  that  on  March 
28, 1893,  (the  day  upon  which  he  received  the  money) 
the  appellant  made  ah  application  to  the  superior 
court  for  an  order  directing  him  to  invest  the  eum  of 
$2,500,  and  thereupon  the  court  ordered  him  to  de- 
posit that  amount  in  some  secure  bank  in  the  city  of 
Seattle,  and  the  deposit  in  question  was  actually  made 
on  that  day.  Without  deciding  whether  this  order 
constituted  in  itself  a  sufficient  justification,  we  think 
that  appellant  has  not  been  guilty  of  any  misfeasance 
or  neglect,  and  that  he  should  be  credited  on  his  ac- 
count with  the  amount  of  the  deposit. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with 
this  opinion. 

HoYT,  C.  J.,  and  Scott,  Akders  and  Dunbar,  JJ„ 
concur. 


[  No.  2306.    Decided  November  25,  1896.] 

Lysandbr    Lyons    et    aLy  Respondents,    v.    Gborgb 
Fowler  et  aZ.,  Appellants. 

EBTOPPBL  IN  PAIS  —  BBLKVAMCT  OF  BBPRB8SNTATIONB  BBUXD  ON. 

One  who  holds  the  legal  and  record  title  to  real  estate  is  not 
estopped  from  setting  up  his  ownership  as  against  one  to  whom  he 
had  stated  that  he  had  transferred  it  to  a  third  party,  and  who  sub- 
seqaently  purdiases  it  at  execution  sale  as  the  property  of  sach 
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third  party,  when  the  stetetnent  as  to  ownership  wm  made  several 
months  before  the  levy  of  execution  and  in  connection  with  a 
proposition  at  the  time  for  a  trade  of  the  premises. 

Appeal  from  Superior  Court,  King  County. — Hon. 
J.  W.  Lamolby,  Judge.     Affirmed. 

Jam€%  M.  Epler,  for  appellants. 
Elwood  Hanhman^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J.— Prior  to  November  2,  1803,  John  W. 
McMahan  and  Merritta  McMahan,  husband  and  wife, 
were  the  owners  of  the  land  the  title  to  which  was  in 
question  in  this  action.  On  that  day,  for  a  valuable 
consideration,  they  conveyed  it  to  the  respondents. 
On  the  18th  day  of  July,  1894,  a  judgment  was  duly 
rendered  in  the  superior  court  of  Snohomish  county, 
in  favor  of  Jacob  Brandt  &  Co.  against  the  said  John 
W.  McMahan  and  Merritta  McMahan,  upon  which  an 
execution  was  issued  on  the  4th  day  of  August,  1894, 
and  levied  upon  the  property  in  controversy,  which 
was  thereafter  sold  to  satisfy  the  execution  and  bid  in 
by  the  appellants,  to  whom  a  certificate  of  sale  was 
duly  issued. 

There  is  no  contention  that  the  paper  title,  both  of 
record  and  in  fact,  was  not  in  the  respondents  at  the 
time  of  the  levy  and  sale;  but  the  appellants  claim 
that  the  respondents  should  not  b»  allowed  to  assert 
their  title  against  that  acquired  by  appellants  under 
the  execution  sale,  for  the  reason  that  they  are  es- 
topped from  so  doing  by  certain  declarations  and 
representations  made  by  them  to  appellants.  These 
representations  were  made  in  February  and  March, 
1894,  and  grew  out  of  a  proposition  made  by  the 
appellants  to  the  respondents  to  trade 'certain  real 
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estate  in  the  city  of  Seattle  for  the  property  in  ques- 
tion. In  answer  to  this  proposition  the  respondent 
Lysander  Lyons  wrote  the  appellant  George  Fowler 
to  the  effect  that  he  h^d  deeded  the  property  to  Mrs. 
McMahan,  and  that  a  trade,  if  made,  would  have  to 
be  with  her.  It  was  also  claimed  that  like  statements 
were  made  by  said  respondent  to  the  appellant  in  a 
conversation  between  them,  and  that  the  respondent 
Rhoda  S.  Lyons  had  made  statements  to  the  same 
efi'ect;  and  the  claim  was  that,  by  reason  of  these 
statements,  respondents  were  estopped  from  denying 
that  the  title  to  the  property  was  in  the  McMahans. 

As  to  whether  or  not  some  of  these  statements  were 
made,  there  was  a  conflict  in  the  evidence;  but  even  if 
they  were  all  made  just  as  claimed  by  the  appellants, 
we  are  of  the  opinion  that  they  were  not  sufficient  to 
estop  the  respondents  from  asserting  their  title  as 
against  that  acquired  by  the  appellants  under  the  exe- 
cution sale.  If  the  statements  had  been  made  at  or 
near  the  time  of  the  execution  sale  and  in  view  of  a 
purchase  thereunder  by  the  appellants,  they  might 
have  been  sufficient  to  estop  respondents.  But  the 
statements  relied  upon  were  made  several  months  be- 
fore the  levy  of  the  execution  upon  the  property;  and 
while  it  is  true  that  there  had  been  no  change  of  the 
legal  title  between  the  time  that  such  statements  were 
made  and  the  date  of  such  levy,  there  might*  have 
been  such  changes' in  the  surrounding  circumstances' 
as  to  greatly  affect  the  relations  of  the  McMahans  to 
the  legal  title  which  was  all  the  time  in  the  respond- 
ents. 

Beside,  the  representations  were  only  material  in 
connection  with  the  transaction  in  which  they  were 
made,  which  was  the  proposed  trade  of  certain  prop- 
erty of  the  appellants  for  that  in  question.     They  had 
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no  reference  whatever  to  the  action  of  the  appellants 
in  purchasing  the  property  at  forced  sale.  The  re- 
spondents may  well  have  been  willing  to  have  had  the 
appellants  treat  the  title  as  vested  in  the  McMahans 
for  the  purpose  of  a  trade  for  other  property,  yet  un- 
willing that  the  title  should  be  so  treated  for  the  pur- 
pose  of  having  made  therefrom  the  money  due  upon 
the  judgment  against  the  McMahans.  In  the  one  case 
it  would  have  been  within  the  power  of  the  McMa- 
hans to  use  the  property  received  in  the  trade  for  the 
benefit  of  the  respondents.  In  the  other  the  McMa- 
hans would  have  nothing  with  which  they  could  re- 
imburse the  respondents  for  the  property  taken  in 
execution. 

Judgment,  affirmed. 

Dunbar,  Scott,  Anders  and  Gordon,  JJ.,  concur. 


[  N<iw  2276.    Decided  November  27,  1896.] 

The  State  of  Washington,  Respondent^  v.  William   i  is  gj' 
Wroth,  Appellant,  \  20  s37 

MIBCOMOUCT  OF  JUDGE — HOW  SHOWN  —  BBCORD  ON   APPEAL. 

The  minutes  of  the  clerk  of  the  superior  court  and  affidavits 
will  not  be  received  or  considered  by  the  supreme  court  for  the  pur- 
pose of  showing  the  alleged  misconduct  of  the  trial  judge,  but  the 
facts  must  be  accepted  as  certified  by  the  judge  in  the  statement  of 
facts  settled  by  him. 

The  action  of  the  trial  court  in  leaving  the  bench  and  entering 
the  jury  room,  at  the  request  of  that  body  while  in  consultation,  is 
such  misconduct  as  to  warrant  a  reversal. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  J.  C.  Denney,  Judge.     Reversed. 


622  STATE  V.  WROTH. 


Opinion  of  the  Ooart — Gk>BDOir,  J.  [16  WmIl. 

Melvin  G.  Winstock^  Allen  &  Headleef  and  Frank  B. 
Ingersoll,  for  appellant 

/.  W.  HeffneVy  Prosecuting  Attorney,  and  Arthur  W. 
Hawksy  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — ^Appellant  was  charged,  in  an  infor- 
mation filed  by  the  prosecuting  attorney  of  Snohom- 
ish county,  with  the  crime  of  murder  in  the  first 
degree.  He  was  found  guilty  of  manslaughter  and 
sentenced  to  imprisonment  in  the  penitentiary  for 
the  period  of  ten  years.  Having  moved  for  a  new 
trial  his  motion  was  denied  and  he  has  appealed. 

Upon  the  oral  presentation  of  this  cause,  counsel 
for  the  appellant  waived  all  assignments  of  error  save 
one,  which  relates  to  the  alleged  misconduct  of  the 
presiding  judge.  Counsel  for  the  appellant  have 
sought  to  show,  by  affidavit  and  by  purported  minutes 
of  the  clerk  of  the  superior  court,  that,  after  the  trial 
had  closed  and  the  jury  had  retired  for  deliberation, 
they  requested  to  see  the  judge,  and  thereupon  the 
judge  left  the  bench  and  went  into  the  jury  room  and 
closed  the  door,  and  thereafter  returning  to  the  court 
room  stated  to  counsel  for  the  prosecution  and  defense 
that  the  jury  desired  to  be  further  instructed  upon 
the  subject  of  reasonable  doubt. 

The  affidavits  and  minutes  cannot  be  received  or 
considered  by  this  court  for  the  purpose  of  showing 
what  occurred  below.  The  lower  court  declined  to 
certify  to  the  facts  as  claimed  by  the  appellant,  but 
certified  an  amended  bill  prepared  by  counsel  for  the 
state,  and  the  bill  so  certified  must  be  accepted  by 
this  court.  It  is  therein  stated  that  at  the  close  of  the 
argument, — 

"The  jury  were  duly  and  regularly  instructed  by 
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the  coart  and  retired  to  deliberate  on  their  verdict  in 
charge  of  the  oiBcer  of  the  court,  and  soon  thereafter 
the  jury,  through  their  bailiff,  requested  to  see  the 
judge,  and  the  said  judge,  being  the  same  judge  who 
tried  the  cause,  went  to  the  jury  room  and  stood  in 
the  doorway  with  the  door  to  said  jury  room  partly 
opened;  that  thereafter  the  said  judge  returned  and 
informed  the  counsel  for  the  defendant  and  state  that 
the  jury,  through  its  foreman,  had  requested  that  the 
said  judse  repeat  to  them  the  instruction  given  on 
reasonable  doubt." 

It  is  contended  by  the  appellant's  counsel  that  this 
constituted  such  misconduct  on  the  part  of  the  trial 
judge  as  requires  a  reversal,  and  we  think  the  conten- 
tion must  be  sustained.  In  the  discharge  of  his  official 
duty  the  place  for  the  judge  is  on  the  bench.  As  to 
him  the  law  has  closed  the  portals  of  the  jury  room 
and  he  may  not  enter.  The  appellant  was  not  obliged 
to  follow  the  judge  to  the  jury  room  in  order  to  protect 
his  legal  rights,  or  to  see  that  the  jury  was  not  influ- 
enced by  the  presence  of  the  judge;  and  the  state 
cannot  be  permitted  to  show  what  occurred  between 
the  judge  and  the  jury  at  a  place  where  the  judge  had 
no  right  to  be,  and  in  regard  to  which  no  official  rec- 
ord could  be  made. 

But  learned  counsel  for  the  state  insist  that  the  judge 
said  nothing  to  the  jury,  and  hence  his  conduct  could 
not  have  been  prejudicial  to  the  defendant.  But  the 
law  does  not  subject  parties  litigant  to  the  disadvant- 
age of  being  required  to  accept  the  statement  of  even 
the  judge  as  to  what  occurs  between  himself  *and  the 
jury  at  a  place  where  the  judge  has  no  right  to  be  and 
where  litigants  cannot  be  required  to  attend.  It  is 
the  lawful  right  of  a  party  to  have  his  cause  tried  in 
open  court,  with  opportunity  to  be  present  and  heard 
in  respect  to  everything  transacted.     It  is  his  right  to 
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be  present  and  attended  by  counsel  whenever  it  is 
found  necessary  or  desirable  for  the  court  to  commu- 
cate  with  the  jury,  and  he  is  not  required  to  depend 
upon  the  memory  or  sense  of  fairness  of  the  judge  as 
to  what  occurs  between  the  judge  and  jury  at  any  time 
or  place,  when  he  has  no  lawful  right  to  be  present. 
His  right  in  this  respect  goes  to  the  very  substance  of 
trial  by  jury. 

Aside  from  the  rights  of  the  parties,  public  policy 
will  not  sanction  any  departure  from  the  rule  which 
requires  that  all  such  communications  shall  be  public 
and  in  the  presence  of  the  parties  or  their  counsel. 

In  Sargent  v.  Roberts,  1  Pick.  337  (11  Am.  Dec.  185), 
a  communication  from  the  judge  to  the  jury  which 
was  in  writing  and  filed  so  that  there  could  be  no 
question  of  its  terms,  and  which  was  unobjectionable 
in  substance,  was  yet,  because  of  its  being  made  out 
of  court  and  in  the  absence  of  the  parties,  held  im- 
proper and  illegal,  and  the  reasons  were  thus  stated 
by  Chief  Justice  Parker : 

''No  communication  whatever  ought  to  take  place 
between  the  judge  and  the  jury,  after  the  cause  has 
been  committed  to  them  by  the  charge  of  the  judge, 
unless  in  open  court.  .  .  .  The  only  sure  way  to 
prevent  all  jealousies  and  suspicions  is  to  consider  the 
judge  as  having  no  control  whatever  over  the  case,  ex- 
cept in  open  court  in  presence  of  the  parties  and  their 
counsel.  The  public  interest  requires  that  litigating 
parties  should  have  nothing  to  complain  of  or  suspect 
in  the  administration  of  justice,  and  the  convenience 
of  jurors  is  of  small  consideration  compared  with  this 
great  object.  ...  It  is  better  that  everybody 
should  suffer  inconvenience,  than  that  a  practice 
should  be  continued  which  is  capable  of  abuse,  or  at 
least  of  being  the  ground  of  uneasiness  and  jealousy." 

In  Taylor  v.  Betsford,  13  Johns.  487,  the  judge  went 
into  the  jury  room  with  the  jury  at  their  request  to  ans- 
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wer  certaiu  questions  proposed  by  the  jury.     Of  this 
conduct  the  court  say: 

"  Whether  the  information  given  by  the  justice  were 
material,  or  had  any  influence  upon  the  verdict  o^the 
jury,  is  a  matter  which  we  will  not  inquire  into.^' 

A  like  conclusion  was  reached  by  the  court  of  appeals 
in  Watertown  Bank  v.  Mix,  51  N.  Y.  558. 

In  Read  v.  Cambridge,  124  Mass.  567  (26  Am.  Rep. 
690),  a  like  conclusion  was  reached,  the  court  saying 
that  *'  tlie  court  will  not  inquire  whether  the  communica- 
tion was  in  fact  erroneous  or  prejudicial^^ 

The  judgment  will  be  reversed  and  a  new  trial 
awarded. 

ScoTT,  Anders,  and  Dunbar,  JJ.,  concur. 

HoYT,  C.  J.,  dissents. 


[Na2S03.    Decided  November  27, 1896.] 

The  State  op  Washington,  Respondent,  v.  Rose  Zet- 
TLER,  Appellant. 

CBIMINAL  LAW  —  BBCOBD  ON   APPEAL — IKBUFriCIBNCY  OF  BVIOENCB  — 
ASBIONMBNT  OF  BBBOBS  —  MISCONDUCT  OF  BAILIFF. 

The  alleged  insufficiency  of  the  evidence  to  sustain  a  .verdict  of 
guilty  will  not  be  considered  on  appeal,  when  the  record  does  not 
purport  to  contain  all  the  material  facts,  matters  and  proceedings 
produced  and  had  at  the  trial. 

The  fact  that  the  bailiff  informed  the  jury  that,  if  they  did  not 
return  a  verdict  by  a  certain  hour,  he  would  keep  them  locked  up 
all  night,  does  not  amount  to  misconduct  when  the  statement  was 
made,  not  for  the  purpose  of  influencing  the  jury  in  their  action, 
but  to  inform  them  that  it  was  the  intention  of  the  court  to  go  home 
at  that  hour,  and  that,  if  the  verdict  was  not  returned  before  that 
time,  it  could  not  be  till  morning. 

An  assignment  that  the  court  erred  in  giving  instructions  will 
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not  be  considered  on  appeal,  when  there  is  no  specification  in  the 
brief  ae  to  what  the  error  was. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
Emmett  N.  Parker,  Judge.     AflSrmed. 

Von  Tobel  &  Humphrey y  and  Claypooly  Cvshman  & 
Cushman,  for  appellant. 

Q.  W.  H.  Davis,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. — The  defendant  was  couvicted  of  the 
crime  of  grand  larceny,  and  from  the  judgment  and 
sentence  imposed  has  prosecuted  this  appeal. 

Three  errors  are  relied  upon.  (1)  That  the  court 
erred  in  refusing  to  discharge  the  defendant  at  the 
close  of  the  State's  evidence.  (2)  That  the  court 
erred  in  refusing  a  now  trial  because  of  the  insuffi- 
ciency of  the  evidence.  (3)  That  the  court  erred  in 
refusing  a  new  trial  on  the  ground  of  the  misconduct 
of  the  jury  and  the  bailiff  having  the  same  in  charge. 

The  first  two  raise  substantially  the  same  question 
and  are  founded  entirely  upon  the  alleged  insufficiency 
of  the  evidence.  But  the  record  is  not  such  that  ap- 
pellant can  make  available  such  alleged  insufficiency. 
It  does  not  purport  to  contain  all  of  the  evidence  pro- 
duced upon  the  trial.  Nor  does  it  appear  from  the 
certificate  of  the  judge,  or  otherwise,  that  what  is 
brought  here  contains  all  the  material  facts,  matters 
or  proceedings. 

The  third  allegation  is  founded  upon  the  alleged 
fact  that  the  bailiff  informed  the  jury  that,  if  they  did 
not  agree  by  nine  o'clock,  he  would  keep  them  locked 
up  all  night.  If  it  appeared  that  this  statement  was 
made  for  the  purpose  of  inducing  the  jury  to  arrive  at 
a  speedy  verdict,  and  that  there  was  no  other  reason 
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for  making  it,  there  might  be  ground  for  contending 
that  it  showed  such  improper  action  as  to  require  the 
granting  of  a  new  trial.  But  it  appeared  that  this 
statement  was  not  made  for  the  purpose  of  influenc- 
ing the  jury  in  their  action,  but  to  inform  them  that 
it  was  the  intention  of  the  court  to  go  home  at  nine 
o'clock,  so  that  if  a  verdict  was  not  returned  by  that 
time,  it  could  not  be  returned  until  morning,  and  for 
that  reason  the  jury  would  necessarily  be  kept  to- 
gether during  the  night  unless  the  verdict  was  re- 
turned before  nine  o'clock. 

There  is  another  general  allegation  of  error  to  the 
effect  that  the  court  erred  in  giving  its  instructions  to 
the  jury,  but  there  is  no  specification  in  the  brief  as 
to  what  the  error  complained  of  was,  and  without 
such  specification  the  assignment  is  too  indefinite  to 
require  notice. 

The  judgment  and  sentence  will  be  affirmed. 

Dunbar,  Anders,  Scott  and  Gordon,  JJ.,  concur. 


[  Na  2396.    Decided  November  27, 1806.] 

John    B.    Ault,   Respondent^  v.   Interstate   Saving 
AND  Loan  Association,  Appellant 

ACCOUNT    STATED — WHAT    AMOUNTS  TO — EVIDBNCB — PRESUMPTIONS. 

An  account  made  out  by  one  and  presented  to  the  person  against 
whom  the  charges  are  made,  and  not  objected  to  by  him  within  a 
reasonable  time,  will  be  taken  to  have  been  consented  to  so  as  to 
become  stated,  the  determination  of  what  is  a  reasonable  time  de- 
pending upon  all  the  circumstances  surrounding  the  business 
transactions  of  the  parties. 

When  the  facts  in  regard  to  the  statement  of  an  account  are 
agreed  upon,  the  question  of  what  is  a  reasonable  time  within 
which  the  account  will  be  presumed  to  become  stated,  is  one  of 
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law;  and,  when  the  facts  are  not  agreed  upon,  it  is  a  mixed  ques- 
tion of  law  and  fact. 

The  presumption  that  an  account  had  been  consented  to  so  as  to 
become  a  stated  account  is  not  warranted  by  proof  showing  that  an 
attorney  had  presented  his  bill  for  services  to  a  client  in  another 
city,  and  that,  some  twenty  days  after  the  receipt  of  the  letter,  the 
latter  had  written  asking  for  information  in  order  to  determine  as 
to  the  justness  of  the  account,  which  the  attorney  failed  to  give; 
and  the  fact  that  the  client  had  not  denied  the  bill  rendered  would 
not  show  an  agreement  thereto,  so  long  as  the  demand  for  informa- 
tion had  not  been  complied  with. 

The  presumption  that  a  letter  duly  mailed  has  reached  its  des- 
tination will  have  but  little  weight  against  positive  testimony  to  the 
effect  that  it  was  never  received. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  J.  C.  Dennky,  Judge.     Reversed. 

Shank  &  Smith,  for  appellant. 
Coleman  &  Hart,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. —  It  was  alleged  in  the  complaint  filed 
in  this  action  that  on  the  26th  day  of  August,  1895, 
an  account  was  stated  between  the  plaintiff  and  de- 
fendant, upon  which  statement  a  balance  was  found 
to  be  due  from  the  defendant  to  the  plaintiflf  of 
$1,878.25;  that  said  defendant  then  and  there  agreed 
to  pay  the  said  sum,  but  that  it  had  not  paid  the  same 
nor  any  part  thereof.  Defendant's  answer  denied 
that  any  account  had  been  stated,  or  that  it  had 
agreed  to  pay  the  respondent  as  alleged  in  his  com- 
plaint; and  further  denied  that  defendant  had  agreed 
to  pay  the  plaintiff  any  sum  whatever  which  had  not 
been  paid.  Such  answer  also  set  up  certain  counter- 
claims and  asked  for  judgment  thereon.  The  items 
of  these  counterclaims  were  admitted  in  the  reply  of 
the   plaintiff,   but    it   was   alleged  that  the   amount 
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thereof  had  been  credited  to  the  defendant  in  the 
stated  account  sued  upon.  Upon  the  issues  made  by 
these  pleadings  a  trial  was  had,  and  a  verdict  returned 
by  the  jury  in  favor  of  the  plaintiff,  upon  which,  after 
a  motion  for  a  new  trial  had  been  made  and  denied, 
judgment  was  rendered  for  $1,959.90,  in  favor  of  the 
plaintiff  and  against  the  defendant. 

One  of  the  errors  alleged  is  that  the  evidence  was 
not  sufficient  to  sustain  the  verdict.  Plaintiff  testified 
that  on  August  26,  1895,  he  made  up  an  account 
against  the  defendant  in  substantially  the  following 
form: 

"Inter-State  Savings  &  Loan  Ass'n, 

Minneapolis,  Minn. 
To  John  B.  Ault,  Dr. 

To  services  rendered  between  the  years 

1889  and  1895,       $1,720.00 

To  Hudson  &  Sipprell  and  Stingley  and 

Downs  foreclosure  suits,      ...         195.00 
To  Gustav  Sorenson  foreclosure  suit,  .  60.00 

To  Nelson  Eddy  "  "      .  60.00 

To  draft  C.  B.  Aldrich,      ......         100.00 

To  interest  on  above  draft,     ....  50.00 

To  withdrawal  value  of  Zwiefelhofer  and 

Zelhi   certificate  of  stock  assigned 

over  for  a  valuable  consideration,      185.83 


$2,370.83 
.  Credits. 

By  cash, $85.00 

"   i  M.  D.  Montgomery's  due,       ...  " 

That  in  connection  therewith  he  wrote  a  letter  of 
transmittal  of  which  the  following  is  a  copy  : 

"Dictated  by  J.  B.  A. 

'*  Snohomish,  Wash.,  Aug.  26th,  1895. 
*^  Inter-State  Savings  &  Loan  Association, 
"  Minneapolis,  Minn. 
"  Gentlemen :  —  Enclosed  please  find  my  bill  for  ser- 


630     AULT  V.  INTERSTATE  SAVING  A  LOAN  ASS'N. 

Opinion  of  the  Court-— Ho yt,  C.  J.  [15  Wash. 

vices  rendered  for  you  per  your  request;  also  Hudson 
&  Sipprell  and  Stingley  &  Downs  foreclosure  cases; 
also  Gustav  Sorenson  foreclosure  suit;  also  Nelson 
Eddy  foreclosure  suit;  also  draft  of  C.  B.  Aldrich  and 
interest;  also  withdrawal  value  of  Zwiefelhofer  & 
Zelhi  stock  No.  2,651.  I  have  credited  your  account 
with  the  eighty.five  ($85.00)  dollars  you  sent  me;  also 
will  credit  your  account  with  the  amount  due  you 
from  M.  D.  Montgomery's  one-half  on  the  Phoebe 
Steacy  loan  when  you  send  it  to  me, 

"  I  want  to  say  that  you  will  be  indebted  to  me  in 
damages  for  all  business  you  give  to  any  other  at- 
torney for  this  county  under  my  contract  with  you. 

*^  Asking  you  for  an  immediate  settlement,  I  remain, 
"  Yours  truly,  John  B.  Ault." 

He  further  testified  that  at  the  same  time  he  wrote 
an  additional  letter  of  which  the  following  is  a  copy  : 

"  Aug.  26th,  1895. 
"  Inter- State  Savings  &  Loan  Association^ 
"  Minneapolis t  Minn. 
"  Gentlemen : — Since  writing  the  enclosed  letter  and 
making  up  the  enclosed  statement  of  my  bill  against 
you,  I  left  the.  Montgomery  item  blank  which   I  have 
by  looking  the  matter  up  found  it  to  be  $412.58;  so  add 
it  to  the  $85.00  cash  received  credited  on  enclosed 
bill,  and  it  will  make  a  total  credit  due  you  of  $497.58. 
Deduct  same  from  the  total  of  my  bill  of  $2,370.83 
and  it  leaves  a  balance  due  me  of  $1,873.25. 

**  Yours  truly,  John  B.  Ault."  ' 

That  he  inclosed  it  with  the  account  and  the  other 
letter  and  mailed  the  package  containing  these  inclos- 
ures  to  the  defendant  on  said  26th  day  of  August, 
1895.  This  letter  in  due  course  should  have  reached 
the  defendant  about  four  days  after  it  was  mailed,  and 
the  testimony  upon  the  part  of  the  defendant  showed 
that  an  envelope  containing  the  account  and  letter 
first  above  set  out  was  received  at  its  office  in  Minne- 
apolis.    But  it  also  showed  that  the  second  letter  was 
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never  received  by  defendant.  The  testimony  in  be- 
half of  the  defendant  further  showed  that  at  the  time 
this  account  and  letter  of  transmittal  were  received, 
its  president  and  general  manager  was  out  of  the  city 
for  a  few  days,  and  that  his  presence  was  necessary 
before  it  could  receive  attention;  that  for  this  reason 
no  action  was  taken  upon  the  account  rendered  by 
the  plaintiff  until  September  19,  at  which  time  a  let- 
ter was  written  by  the  general  manager  of  the  defend- 
ant to  the  plaintiff,  of  which  the  following  is  a  copy: 

"Sept.  19th,  1895. 
'' Mr.  John  B.  AulU 

**  Snohomish,  Wash. 
**  Dear  Sir: — Your  of  the  26tb  ult.  with  account  in- 
closed comes  to  my  dest  for  consideration. 

''As  we  are  without  data  as  to  the  alleged  contract 
mentioned  in  the- last  paragraph  of  your  favor,  and  as 
the  terms  of  such  contract  will  probably  enter  into 
the  consideration  of  the  account,  we  will  be  obliged  to 
you  for  a  copy  thereof  and  promise  you  that  an  early 
day  after  the  receipt  of  the  same  your  bill  shall  be 
taken  up  and  considered  upon  its  merits. 
"  Yours  truly, 

"  Horace  Austin,  Gen'l  Manager." 

This  letter  was  sent  to  the  plaintiff  by  registered 
mail  and  the  return  receipt  showed  that  it  was  de- 
livered about  the  24th  day  of  September.  No  action 
was  taken  in  reference  thereto  by  the  plaintiff  until 
September  30,  1895,  at  which  time  his  testimony 
tended  to  show  that  he  wrote  and  mailed  to  the  de- 
fendant a  letter  in  the  following  language: 

**  Sept.  30th,  1895. 
^^  Horace  Austin,  Esq.,  GenH  Manager, 

"  Inter-State  Savings  &  Loan  Association, 
"  Minneapolis,  Minn. 
"Dear  Sir: — Yours  of  the  19th  inst.  to  hand.     The 
first  item  of  my  bill  rendered  you  is  for  work  done  for 
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the  Association  at  its  special  instance  and  request  and 
therefore  is  executed  and  you  are  well  aware  of  that 
work  done  and  that  the  price  is  reasonable. 

**  I  told  the  Association  when  in  your  city  the  last 
time  that  I  had  paid  for  the  attorneyship  for  this 
county  and  related  the  facts  with  your  Secretary 
Mendel  and  he  said  it  was  all  right  and  would  ac- 
knowledge that  I  had  a  good  contract. 

"As  I  stated  in  my  letter  of  the  26th  of  August  last 
that  I  would  hold  the  Association  liable  in  damages 
for  all  business  it  would  give  to  any  other  attorneys 
outside  of  myself  for  this  county  under  my  contract 
with  the  Association.     I  still  adhere  to  that. 

**  I  shall  take  it  the  Association  has  agreed  to  my 
bill  rendered  if  it  does  not  deny  the  same. 

"Yours  truly,  John  B.  Ault." 

The  testimony  on  the  part  of  the  defendant  was  to 
the  effect  that  this  letter  was  never  received  by  it.  On 
the  19th  of  October  following  the  complaint  in  this 
action  was  verified  and  on  the  26th  of  the  same  month 
the  action  was  commenced. 

This  statement  contains  all  the  proofs  relied  upon 
by  the  plaintiff  to  show  that  the  account  had  become 
stated  between  himself  and  the  defendant,  and  sub- 
stantially all  that  was  proven  by  the  defendant  to 
negative  this  claim  of  the  plaintiff.  Some  other  facts 
were  relied  upon  by  the  defendant,  but  in  our  opinion 
it  is  not  necessary  to  notice  them  in  deciding  the  ques- 
tion as  to  the  sufficiency  of  the  proof  to  sustain  a  ver- 
dict, which  could  only  have  been  rendered  by  reason 
of  proof  of  an  account  having  been  stated  between  the 
plaintiff  and  the  defendant,  as  alleged  in  the  com- 
plaint. 

That  an  account  made  out  by  one  and  presented  to 
the  person  against  whom  the  charges  are  made,  and 
not  objected  to  by  him  within  a  reasonable  time,  will 
be  taken  to  have  been  consented  to  so  as  to  become 
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stated,  is  shown  by  nearly  or  quite  all  modern  authori- 
ties. The  old  decisions  to  the  effect  that  this  rule  ap- 
plied only  to  transactions  between  merchants  has 
become  obsolete,  and  it  is  now  held  to  apply  to  all 
classes,  uninfluenced  by  their  relation  to  each  other, 
except  that  such  relation  will  be  taken  into  consider- 
ation in  determining  as  to  what  is  a  reasonable  time 
within  which  a  failure  to  object  will  be  held  to  have 
amounted  to  a  consent  that  the  amount  is  correctly 
stated.  As  to  what  is  such  reasonable  time,  when  the 
facts  are  agreed  upon,  is  under  all  the  authorities  a 
question  of  law,  and,  when  the  facts  are  not  agreed 
upon,  it  is  a  mixed  question  of  law  and  fact.  In  either 
case,  what  is  a  reasonable  time  will  depend  upon  all 
the  circumstances  surrounding  the  business  trans- 
actions of  the  parties,  and  until  there  has  been  such 
a  delay  in  making  the  objection  that  in  the  light  of 
all  such  circumstances  it  could  not  have  been  reason- 
ably expected,  a  consent  to  the  correctness  of  the  ac- 
count will  not  be  presumed. 

Under  these  rules,  was  there  such  delay  on  the  part 
of  the  defendant  as  to  make  the  account  in  question 
a  stated  one,  even  if  the  proofs  offered  on  the  part  of 
the  plaintiff  were  taken  to  be  true  and  not  to  have 
been  affected  by  any  testimony  offered  on  the  part  of 
the  defendant?  All  that  was  shown  by  these  proofs 
was  that  on  August  26th  the  account  was  mailed  to  the 
defendant  in  Minneapolis;  that  nothing  was  done  in 
reference  thereto  until  September  19th,  at  which  time 
certain  information  was  asked  of  the  plaintiff  to  en- 
able the  defendant  to  determine  as  to  the  justness  of 
the  account,  and  that  in  his  reply  to  the  letter  asking 
this  information  the  plaintiff  neglected  to  give  to  the 
defendant  the  information  requested;  that  thereafter 
nothing  was  done  until  the  commencement  of   the 
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action  on  October  26th.  And  in  our  opinion  it  did 
not  appear  therefrom  that  there  had  been  such  a  fail- 
ure to  object  on  the  part  of  the  defendant  as  to  warrant 
the  assumption  that  the  account  had  been  consented 
to.  It  is  true  that  there  was  a  delay  of  some  fifteen 
or  twenty  days  from  the  time  it  received  the  letter  con- 
taining  the  account  before  it  called  for  information  in 
reference  thereto.  But  in  view  of  the  course  of  busi- 
ness between  the  parties,  such  delay  was  not  in  itself 
so  unreasonable  as  to  warrant  the  assumption  that  the 
account  had  been  approved.  Nor  was  the  lapse  of 
twenty  or  twenty-five  days  after  the  receipt  by  the  de- 
fendant of  plaintiff's  letter  of  September  30th  suffi- 
cient for  that  purpose,  especially  in  view  of  the  delay 
of  the  plaintiff  in  answering  defendant's  letter  of  the 
19th.  Beside,  it  may  well  be  questioned  whether  the 
failure  to  further  object  to  the  account  for  any  length 
of  time  would  have  amounted  to  a  consent  thereto 
after  the  letter  of  September  19th  calling  upon  the 
plaintiff  for  information  had  been  written,  until  the 
information  therein  called  for  had  been  furnished,  or 
the  failure  to  furnish  it  explained. 

In  our  opinion  the  plaintiff  failed  to  make  out  a 
prima  facie  case  but  even  if  such  a  case  was  made  out 
it  was  entirely  overcome  by  the  undisputed  proofs  on 
the  part  of  the  defendant.  If  the  second  of  the  letters 
above  set  out  never  reached  the  defendant,  then  there 
never  was  such  an  account  rendered  as  could  by  any 
lapse  of  time  become  an  account  stated.  One  of  the 
items  of  such  account  was  not  filled  out;  hence  it  was 
not  a  complete  statement  of  the  account  between  the 
parties.  If  this  letter  was  received  with  the  account 
it  was  probably  sufficient  to  complete  it.  But  while 
the  testimony  on  the  part  of  the  plaintiff  may  have 
been  sufficient  to  raise  a  presumption  that  it  was  re- 
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ceived,  that  presumption  was  entirely  overcome  by 
the  testimony  on  the  part  of  the  defendant,  which 
was  to  the  effect  that  such  letter  had  never  been  re- 
ceived.  The  letter  might  have  been  inclosed  as  stated 
by  plaintiff,  and  yet  never  have  come  to  the  attention 
of  the  defendant.  If  it  was  in  the  envelope,  the  fact 
that  the  account  was  there  with  one  letter  of  trans- 
mittal may  have  led  the  defendant  to  overlook  the 
second  letter.  The  prima  facie  showing  made  by  the 
plaintiff  as  to  the  letter  of  September  30th  was  even 
more  completely  overcome  by  the  testimony  on  the 
part  of  the  defendant.  From  the  mailing  of  the  let- 
ter to  the  defendant  but  a  prima  facie  presumption 
that  it  was  received  in  due  course  of  mail  arose,  and 
when  the  defendant  testified  in  express  terms  that  it 
was  not  received,  this  presumption  was  entirely  nega- 
tived; not  because  such  testimony  was  in  conflict  with 
that  of  the  plaintiff,  but  because  it  overcame  a  pre- 
sumption flowing  from  the  acts  proved.  A  letter 
mailed  to  a  person  does  not  necessarily  reach  him, 
and  while  for  convenience  sake  and  from  the  neces- 
sity of  business  its  reception  will  be  presumed,  this 
presumption  flowing  from  the  fact  that  letters  usually 
reach  their  destination,  can  have  little  weight  as 
against  positive  testimony  to  the  effect  that  the  letter 
was  never  received. 

It  does  not  appear  from  all  the  proofs  that  the  ac- 
count was  consented  to  by  the  defendant.  It  follows 
that  the  judgment  must  be  reversed;  but,  in  view  of 
the  circumstances  and  of  the  lapse  of  time  since  the 
action  was  brought,  justice  will  be  best  subserved  by 
remanding  the  cause  for  a  new  trial  with  leave  to  file 
amended  pleadings. 

Dunbar,  Anders  and  Gordon,  JJ.,  concur. 
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^^'1^\  Augusta  Froelich,  Respondent^  v.  D.  W.  Morse  et  al.y 

\^  Appellants. 

APPEAL  —  BRIEFS  —  ASBIQNBiENT    OF     EBROES  ~  TRESPASS  —  EVIDENCE. 

Under  supreme  court  rule  8,  subd.  1,  errors  assigned  by  an  ap- 
pellant will  not  be  investi^cated  when  bis  brief  contains  no  reference 
to  the  pages  of  the  transcript  for  verification. 

In  an  action  of  trespass  by  a  lessee  to  recover  damages  for  the 
*  tearing  down  of  a  leased  building  and  the  removal  of  the  lessee's 
effects  therefrom,  evidence  of  the  market  value  of  the  building  and 
contents  is  admissible. 

Appeal  from  Superior  Court,  Clallam  County. — Hon. 
Jambs  G.  McClinton,  Judge.     AflBrmed. 

Action  of  trespass  by  plaintiff  to  recover  damages 
sustained  by  reason  of  the  tearing  down  of  a  building 
by  defendants,  of  which  the  plaintiff  was  the  lessee, 
and  the  removal  of  plaintiff's  property  therefrom. 
Judgment  for  plaintiff  and  defendants  appeal. 

George  C,  Hatch,  for  appellants. 

Trumbull  &  Trumbull,  for  respondent. 

Per  Curiam, — Subdivision   1  of  Rule  VIII  of  this 

court  is  as  follows  : 

"  Briefs  shall  be  printed  throughout  in  plain,  clear 
type,  and  shall  contain  a  clear  statement  of  the  case 
so  far  as  deemed  material  by  the  party,  with  reference 
to  the  pages  of  the  transcript  for  verification." 

Appellant's  brief  in  this  case  is  entirely  innocent  of 
any  such  references,  and  the  errors  assigned  should 
in  reality  not  be  investigated  by  the  court,  but  inas- 
much as  the  record  is  small  we  have  looked  into  it. 
Under  the  pleadings  in  this  case  and  proof  adduced, 
there  could  have  been  no  other  result  than  a  judg- 


SNOHOMISH  COUNTY  v.  RUFF.  637 


Nov.  1896.]  SyllaboB. 


ment  for  plaintiff.  The  only  question  was  the  amount 
of  damages. 

We  think  the  court  did  not  err  in  permitting  re- 
spondent and  witness  Byrne  to  testify  in  relation  to 
the  value  of  the  buildings  and  contents  thereof.  Of 
course  the  plaintiff  could  recover  only  the  market 
value  of  the  property,  but  it  was  the  market  value  that 
the  witnesses  were  testifying  to,  and  we  think  the 
record  shows  that  they  were  plainly  competent  to 
testify  to  that  fact. 

The  other  objections  to  testimony  admitted  we 
think  are  equally  without  foundation,  and  finding  no 
error  in  the  instructions  of  the  court  the  judgment 
will  be  affirmed. 


[2272.    1)eclded  November  28, 1896.] 

Thb  County  op  Snohomish,  Appellant,  v.  George  C. 
Ruff  et  aL,  Respondents. 

MOnCE  OP   APPEAL  —  WHO  ENTITLED  TO  SEEVICE  —  APPEALABLE  ORDER 
—  COUNTY  auditor's  BOND  —  BREACH  —  LIABILITY  OF  SURETIES. 

The  fact  that  some  of  the  defendants  to  an  action  come  in,  after 
the  rendition  of  judgment  and  notice  of  appeal,  and  file  an  answer 
in  thecause,  although  the  same  had  been  previously  served  on  plain- 
tiff's attorney,  does  not  put  them  in  a  position  requiring  notice  of 
appeal  to  be  served  on  them. 

An  order  granting  a  motion  to  strike  certain  allegations  from  the 
complaint  is  appealable,  when  it  affects  a  substantial  right  and  de- 
termines the  action  as  to  the  particular  matter  in  issue. 

The  sureties  upon  the  bond  of  a  county  auditor  are  liable  for  his 
failure  to  account  for  moneys  received  as  purchasing  agent  of  the 
board  of  county  commissioners,  under  statutes  providing  that  the 
auditor  should  be  ex  officio  clerk  of  the  board  and  making  it  his  duty 
as  such  clerk  to  perform  all  the  duties  required  by  law  or  any  rule 
or  order  of  the  board,  when  he  has  been  required  by  order  of  the 
board  to  act  as  purchasing  agent  for  them. 
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Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  John  C.  Denney,  Ju^ge.     Reversed. 

J.  W.  Heffner  (J.  T.  Ronald  and  A.  W.  Hawks,  of  coun- 
sel), for  appellant: 

Where  the  duties  of  one  office  are  by  law  made  a 
part  of  the  regular  duties  ex  officio  of  another,  or  where 
the  duties  of  one  are  such  as  the  incumbent  of  the 
first  office  might  naturally  and  legally  be  called  upon 
to  perform,  the  bondsmen  are  liable.  VanValkenbergh 
V.  Pater  son,  47  N.  J.  Law,  146;  Hubbard  v.  Elden,  43 
Ohio  St.  380;  Supervisors  v.  Clark,  92  N.  Y.  391;  Siate 
V,  Wright,  50  Conn.  580;  Town  v.  Grimmenstein,  9  Pac. 
560;  Stevenson  v.  Bay  City,  26  Mich.  45. 

Coleman  &  Hart,  for  respondents: 

The  sureties  upon  an  official  bond  undertake  for 
nothing  which  is  not  within  the  letter  of  their  con- 
tract. The  obligation  is  strictissimi  juris,  and  nothing 
is  to  be  taken  by  construction  against  the  obligors. 
They  have  consented  to  be  bound  to  a  certain  extent 
only,  and  their  liability  must  be  found  within  the 
terms  of  that  consent.  Paw  Paw  v.  Eggleston,  25  Mich. 
36;  State  V.  Cutting,  2  Ohio  St.  1;  McCluskey  v,  Crom- 
well, 11  N.  Y.  593;  United  States  v.  Boyd,  Book  10  U. 
S.  Rep.  706  (L.  0.  P.  ed.);  Bell  v.  Bruen,  Book  11  U.  S. 
Rep.  95  (L.  0.  P.  ed.);  Sanger  v,  Baumberger,  51  Wis. 
592;  Murfree,  Official  Bonds,  §182. 

The  county  commissioners  are  the  business  agents 
of  the  county,  and  it  is  upon  them  and  them  alone 
that  the  duty  devolves  of  purchasing  for  the  county 
whatever  may  be  needed  to  run  the  government 
thereof.  Gen.  Stat.,  §281;  Martin  v.  Whitman  County, 
1  Wash.  255,  534;  State,  ex  rel.  Whitney,  v,  -Friars,  10 
Wash.  352. 
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As  supporting  our  coutentioti  that  the  allegations  of 
the  complaint,  against  which  the  motions  to  strike 
were  directed,  do  not  constitute  a  cau^e  of  action 
against  the  sureties,  we  cite  San  Luis  Obispo  County  v. 
Famum,  41  Pac.  445;  Hill  v.  Kemble,  9  Cal.  71;  Peo- 
pie  V.  Pennoch,  60  N.  Y.  421 ;  ScUoss  v.  White,  16  Cal. 
66;  UniUd  States  v.  Barnhart,  17  Fed.  579;  United 
States  V.  Boecker,  Book  22  U.  S.  Rep.  472  (L.  C.  P.  ed.). 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  respondent  Ruff  was  the  auditor  of 
Snohomish  county,  and  the  other  respondents  were 
sureties  on  his  oflBcial  bond.  The  county  brought  an 
action  on  the  bond,  alleging  in  substance,  as  one 
ground  for  recovery,  that  said  auditor  was  ex-officio 
clerk  of  the  board  of  county  commissioners,  and  was 
required  by  an  order  of  the  board  to  act  as  purchas- 
ing agent  for  the  county,  and  that  he  had  received 
money  for  that  purpose  and  had  failed  to  account  for 
11,818.71. 

The  respondents  moved  to  strike  said  allegations 
from  the  complaint,  which  motion  was  granted  by  the 
court,  and  the  county  has  appealed  therefrom.  The 
respondents  move  to  dismiss  the  appeal  upon  two 
grounds,  one  of  which  is  that  the  notice  of  appeal 
was  not  served  upon  all  of  them. 

It  is  conceded  that  service  of  the  notice  of  appeal 
was  made  on  the  attorneys  for  all  of  the  respondents 
who  had  filed  answers  in  the  action  prior  to  the  giv- 
ing of  such  notice,  which  service  was  had  on  the  30th 
day  of  March,  1896.  The  motion  to  dismiss  is  based 
upon  the  fact  that  several  of  the  defendants  served  an 
answer  on  the  attorney  for  the  county  on  the  3d  day 
of  July,  1895,  but  the  same  was  not  filed  until  April 
6,  1896,  after  ^he  notice  of  appeal  had  been  given. 
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We  do  not  think,  under  the  circumstances,  that  these 
defendants  were  entitled  or  required  to  be  served  with 
the  notice  of  appeal.  They  did  not  contest  the  action 
and  had  not  appeared  therein  previous  to  the  notice, 
and  the  mere  fact  that  they  came  in  after  the  rendi- 
tion of  judgment  and  notice  of  appeal  to  this  court 
and  filed  an  answer  in  said  cause,  although  the  same 
had  been  previously  served  on  the  attorney  for  the 
county,  did  not  place  them  in  a  position  requiring  the 
plaintiff  to  serve  them  with  the  appeal  notice. 

It  is  next  contended  that  it  was  not  an  appealable 
order,  but  this  cannot  be  sustained,  for  it  affected  a 
substantial  right  and  determined  the  action  as  to  the 
particular  matter  in  issue,  and  was  in  effect  a  judg- 
ment  against  the  plaintiff  thereon.    Motion  denied. 

It  is  next  contended  that  the  aforesaid  matters  were 
properly  stricken  from  the  complaint  on  the  ground 
that  the  sureties  were  not  liable  therefor,  but  this 
contention  cannot  be  sustained,  for  the  condition  of 
the  bond  was  that  the  auditor  should  faithfully  per- 
form all  of  the  duties  required  of  him  by  law,  etc., 
and  the  law  (Gen.  Stat.,  §  179)  makes  the  auditor  ex- 
officio  clerk  of  the  board  of  county  commissioners. 
Sec.  181  makes  it  his  duty  as  such  clerk  to  perform 
all  of  the  duties  required  by  law  or  any  rule  or  order 
of  the  board,  and  he  was  required  by  the  order  of  the 
board  to  act  as  purchasing  agent  as  aforesaid. 

Under  the  well  settled  law,  the  statutes  in  force  at 
the  time  relating  to  the  duties  of  the  auditor  should 
be  construed  a^  a  part  of  the  bond,  and  it  was  there- 
fore a  condition  of  the  bond  that  the  auditor  should 
faithfully  perform  all  duties  required  of  him  by  any 
rule  or  order  of  the  board  of  county  commissioners. 

It  may  be  conceded,  as  far  as  this  case  is  concerned, 
that  the  commissioners  could  require  of  h^m  only 
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such  duties  as  were  fairly  connected  with  his  position 
as  auditor,  and  as  clerk  of  the  board,  and  could  not 
require  of  him  something  that  was  entirely  foreign  to 
his  office,  and  hold  his  bondsmen  liable.  For  these 
matters  were  fairly  within  the  scope  of  his  duties,  and 
we  are  of  the  opinion  that  the  county  is  entitled  to 
recover  upon  his  official  bond  for  any  delinquencies 
therein. 

Reversed  and  remanded. 

Dunbar  and  Andbrs,  J  J.,  concur. 

HoYT,  C.  J.,  dissents. 

Gordon,  J.  (dissenting). —  I  am  unable  to  concur 
with  the  majority  in  the  disposition  made  of  the  mo- 
tion to  dismiss  the  appeal.  The  service  of  an  answer 
in  a  case  constitutes  an  appearance  therein  and  en- 
titles such  answering  defendant  to  notice  of  all  subse- 
quent applications.  I  do  not  think  that  the  mere 
failure  of  a  party  to  file  his  answer  affords  any  reason 
for  permitting  the  party  upon  whom  it  has  been 
served  to  disregard  it,  but  it  would  seem  to  logically 
follow  from  what  is  held  by  the  majority  that  the 
service  of  an  answer  gives  such  answering  defendant 
no  standing  in  the  action  until  the  answer  is  actually 
filed.  This,  it  seems  to  me,  is  contrary  to  the  spirit 
of  the  practice  act  of  March  15,  1893,  and  opposed  to 
the  express  provisions  of  §37  of  that  act  (Laws,  1893, 
p.  417).     That  section  is  as  follows: 

"  Sec.  37.  All  pleadings  in  any  civil  action  shall  be 
filed  with  the  clerk  of  the  court,  on  or  before  the  day 
when  the  case  is  called  for  trial,  or  the  day  when  any 
application  is  made  to  the  court  for  an  order  therein, 
and  in  case  the  moving  party  shall  fail  or  neglect  to 
cause  the  pleadings  to  be  filed  with  the  clerk  of  the 
court  as  above  required,  the  adverse  party  may  apply 

41—15  WASH. 
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to  the  court,  without  notice,  for  an  order  on  such 
moving  party  to  file  such  pleadings  forthwith,  and  for 
a  failure  to  comply  with  such  order  the  court  may 
order  the  cause  dismissed  unless  good  cause  is  shown 
for  granting  an  extension  of  time  within  which  to  file 
such  pleadings." 

This  act  permits  the  summons  in  a  cause  to  he 
issued  by  plaintiff's  attorneys  and  the  pleadings 
therein  to  be  withheld  from  the  public  record  until 
the  contest  actually  comes  before  the  court,  thus  en- 
abling many  controversies  to  be  settled  and  adjusted 
after  action  is  brought  without  the  publicity  attend- 
ing the  filing  of  the  pleadings.  It  is,  I  think,  sub- 
stantially the  New  York  practice  act,  and  similar  acts 
prevail  in  Minnesota,  North  Dakota,  South  Dakota, 
and  elsewhere.  Section  416,  Wait's  New  York  An- 
notated Code,  is  as  follows: 

*'  The  summons,  and  the  several  pleadings  in  an 
action,  shall  be  filed  with  the  clerk  within  ten  days 
after  the  service  thereof,  respectively;  or  the  adverse 
party,  on  proof  of  the  omission,  shall  be  entitled, 
without  notice,  to  an  order  from  a  judge  that  the  same 
be  filed  within  a  time  to  be  specified  in  the  order,  or 
be  deemed  abandoned." 

Sec.  5335  of  the  Compiled  Laws  of  Dakota,  1887,  is 
an  exact  reproduction  of  §416,  Wait's  Code.  The 
statute  in  Minnesota  requires  the  pleadings  to  be 
filed  ''  on  or  before  the  second  day  of  the  term  for 
which  the  cause  is  noticed."  Sec.  5220,  Gen.  Stat., 
Minnesota,  1894. 

Sec.  37,  supray  provides  the  remedy  for  a  party  who 
has  been  served  with  a  pleading  which  is  not  there- 
after filed.  That  remedy  is  to  apply  to  the  court  for 
an  order  requiring  the  pleading  to  be  filed,  and  non- 
compliance with  such  an  order  works  an  abandon- 
ment of  the  pleading. 
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[  No.  2307.    Decided  November  28, 1896.  ] 

The  R.  Wallace  and  Sons  Manufacturing  Company, 
Bespandentf  v.  I.  J.  Sharick,  Defendant,  Empire  Jew- 
elry Company,  Appellant. 

ATTACHMENT  AND  BXKCUTION  —  LKVY  —  PBIOBITIBS. 

The  prior  levy  by  a  deputy  sheriff  of  a  writ  of  attachment  placed 
in  his  hands  subsequent  to  the  placing  of  an  execution  in  the  hands 
of  the  sheriff,  will  give  the  attachment  lien  priority  over  the  execu- 
tion. 

Appeal  from  Superior  Court,  Pierce  County, — Hon. 
J.  C.  Stallcup,  Judge.     Affirmed. 

White,  Munday  &  Fulton,  and  Sapp  &  I/ysona,  for  ap- 
pellant. 

Murray  &  Christian,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — A  writ  of  execution  had  issued  on  a 
judgment  in  favor  of  the  appellant  against  I.  J.  Shar- 
ick, the  defendant  in  this  action,  and  had  been  placed 
in  the  hands  of  the  sherifif.  No  levy  had  been  made 
under  this  writ.  Subsequent  to  the  issuance  of  the 
execution  the  respondents  sued  out  a  writ  of  attach- 
ment, which  was  placed  in  the  hands  of  the  deputy 
sheriff  for  levy.  The  goods  in  dispute  were  discovered 
by  the  respondent,  and  pointed  out  to  the  deputy 
sheriff  with  instructions  to  levy  upon  the  same,  and 
were  levied  upon  by  virtue  of  the  writ  of  attachment. 
While  the  property  was  thus  held,  before  any  sale  had 
been  made,  a  receiver  was  appointed  for  said  property, 
under  stipulation  of  all  the  parties  that  the  said  prop- 
erty should  be  surrendered  by  the  sheriff  to  the  re- 
ceiver, with  the  express  reservation  and  understanding 
that  no  writ  or  lien  of  any  party  thereto  should  thereby 
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be  impaired  or  prejudiced  iu  any  manner,  but  that 
the  lieu  secured  upon  said  property  should  continue 
on  said  property  or  attach  to  the  proceeds  of  said  prop- 
erty in  like  manner  as  if  it  had  remained  in  the  pos- 
session of,  and  had  been  converted  into  cash  by,  the 
sheriff. 

Thereafter,  under  direction  of  the  court  the  property 
was  sold  by  the  receiver  and  converted  into  cash.  The 
appellant  petitioned  the  court  to  give  priority  to  its 
writ  in  the  distribution  of  the  proceeds.  This  petition 
was  denied,  and  a  final  order  of  distribution  made, 
giving  priority  to  the  writs  of  attachment  which  had 
come  into  the  sheriff's  hands  subsequent  to  the  issu- 
ance of  the  execution,  one  of  said  writs  being  the  writ 
of  the  respondent  in  this  case. 

The  only  error  assigned  is  the  refusal  of  the  court 
to  give  priority  in  the  distribution  of  the  proceeds  to 
appellant's  writ  of  execution;  so  that  the  question  pre- 
sented is.  Did  the  writ  of  execution  have  priority 
over  the  writs  of  attachment  under  which  the  property 
was  levied  upon? 

We  think  the  court  did  not  err  in  overruling  the 
appellant's  petition.  This  case  falls  squarely  within 
the  rule  announced  in  Meacham  Arms  Co.  v.  Strong^  3 
Wash.  T.  65  (13  Pac.  245),  and  is  in  no  way  affected 
by  the  decision  in  Wunsch  v.  McQraWyA  Wash.  72  (29 
Pac.  832).  It  is  admitted  by  the  appellant  that  in  a 
case  of  this  kind  its  remedy  would  be  against  the 
sheriff,  if  the  writs  had  taken  their  usual  and  ordi- 
nary course,  but  that  its  remedy  against  the  sheriff 
would  not  be  by  wrongful  levy  of  the  writs,  but  by 
reason  of  the  improper  distribution  of  the  proceeds  of 
the  property,  (citing  Freeman  on  Executions,  §  196), 
and  that  inasmuch  as  the  distribution  of  the  proceeds 
in  this  case  was  a  matter  to  be  decided  by  the  court 
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and  not  by  the  sheriff,  its  remedy  against  the  officer 
would  fail. 

We  think  the  appellant  has  mistaken  the  force  of 
the  case  cited  by  Freeman,  supra,  and  that  the  rule 
would  apply  only  to  cases  where  liens  had  been  estab- 
lished by  prior  levies.  But,  however  that  may  be,  the 
duty  of  the  sheriff  is  prescribed  by  statute  in  this  state, 
and  §298,  Code  Proc,  provides  that  where  there  are 
several  attachments  against  the  same  defendant  they 
shall  be  executed  in  the  order  in  which  they  were  re- 
ceived  by  the  sheriff,  so  that  the  breach  of  duty  by  the 
sheriff  occurred,  if  it  occurred  at  all,  prior  to  the  pos- 
session of  the  property  by  the  court  through  the 
receiver,  and  he  would  be  liable,  if  liable  at  all,  for  not 
levying  the  writs  in  the  order  in  which  they  were  re- 
ceived. 

It  might  well  be  that  a  writ  of  execution  might  be 
placed  in  the  hands  of  the  sheriff  with  instructions 
not  to  serve  it,  as  it  has  been  in  many  cases,  or  it 
might  be  that  the  sheriff  might  demand  an  indemni- 
fying bond  before  he  would  feel  justified  in  levying 
upon  property,  and,  in  such  event,  the  refusal  of  a 
judgment  creditor  to  furnish  such  indemnity  could 
not  prevent  the  attaching  of  the  lien  of  some  subse- 
quent judgment  creditor.- 

Under  the  pleadings  in  this  case,  and  taking  the 
averments  of  the  answer  to  the  petition  to  be  true,  as 
we  must  from  the  fact  that  there  is  no  statement  of 
facts  accompanying  this  case,  and  the  court  must  be 
presumed  to  have  acted  in  accordance  with  the  testi- 
mony, we  are  unable  to  conclude  that  the  court  erred 
in  denying  appellant's  petition. 

Affirmed. 

HoYT,  C.  J.,  and  Scott,  Anders  and  Gordon,  JJ., 
concur. 
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^'  F.  S.  PoTViN  et  al,  Respondents^  v.  A.  Wickersham 

et  al.f  Appellants, 

MSCHAMIC'B  LIEN  —  BXRMPTION   OF    MATERIAL    FUBNIBHBD   FBOM  JUDG- 
MENT LIEM8   A0AIK8T  OWNBB. 

The  fact  that  a  material  man,  who  has  furnished  building  ma- 
terial to  a  contractor,  has  filed  notice  of  lien  against  the  owner  of 
the  building  in  which  it  is  to  be  used,  will  not,  when  the  lien  claim 
has  not  been  paid,  vest  the  title  to  such  material  in  the  owner  of 
the  bailding  so  as  to  render  it  liable  to  execution  on  judgments 
against  him. 

Under  Gen.  Stat,  ^  1675,  exempting  from  execution  material  de- 
signed in  good  faith  to  be  used  in  the  construction  of  a  building* 
such  material  will  be  exempt,  although  the  completion  of  the  build- 
ing has  been  delayed  for  a  number  of  years  pending  litigation,  and 
whether  the  material  is  to  be  used  by  the  one  engaged  in  the  con- 
struction of  the  building  at  the  time  of  its  purchase  or  by  one  suc- 
ceeding to  his  righte. 

Appeal  from  Superior  Court,  King  County. —  Hon. 
J.  W.  Lanolby,  Judge.     AflBrmed. 

Charles  E.  Shepard,  for  appellants. 
Blaine  &  De  Vries,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  is  an  appeal  from  an  order  granting 
a  motion  for  an  injunctional  order  and  continuing  a 
restraining  order  previously  issued,  based  upon  sub- 
stantially the  following  facts.  The  Denny  Hotel  com- 
pany  was  constructing  a  hotel  in  the  city  of  Seattle. 
The  respondent  Potvin  was  the  contractor  for  the  erec- 
tion of  the  building.  Huttig  Brothers  Manufacturing 
Company  furnished  certain  materials  for  the  buildings, 
which  were  then  upon  the  ground  ready  to  be  used; 
and  the  respondents  Dexter  Horton  &  Co.,  by  virtue 
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of  an  arrangement  with  the  contractor,  were  entitled 
to  be  subrogated  to  his  rights.  Work  on  the  hotel  had 
been  suspended  for  a  considerable  length  of  time  in 
consequence  of  litigation  affecting  it,  one  suit  being 
by  the  contractor  to  enforce  a  lien  against  the  build- 
ing. The  appellant  Wickersham  was  the  architect  of 
the  building,  and  had  obtained  a  judgment  for  his 
claim  and  levied  it  upon  the  materials  furnished  for 
the  building  by  Huttig  Brothers  Manufacturing  Com- 
pany, and  the  orders  aforesaid  restrained  him  and  the 
sheriff  from  proceeding  to  sell  the  property. 

The  appellant's  contention  is  based  upon  two  grounds, 
the  first  of  which  is  that  the  hotel  company  was  the 
sole  owner  of  the  materials  and  that  none  of  the  plain- 
tiffs had  any  title  thereto.  In  support  of  this  it  is 
contended  that,  although  the  material  in  question  was 
ordered  or  purchased  by  Potvin,  he  did  so  as  agent  for 
the  hotel  company,  and  that  the  hotel  company  became 
the  owner  thereof,  especially  in  view  of  the  fact  that 
Huttig  Brothers  Manufacturing  Company  had  sought 
and  obtained  a  lien  against  the  building  therefor. 
This  lien  claim,  however,  had  not  been  paid. 

It  seems  to  us  that  this  contention  cannot  be  main- 
tained, for  the  lien  given  to  material  men  by  the  stat- 
ute in  such  cases  is  a  cumulative  remedy,  and  it  is  pro- 
vided (Gen.  Stat.,  §1676)  that  it  should  not  be  con- 
strued to  impair  or  affect  the  right  of  material  men 
to  maintain  a  personal  action  against  the  person  liable 
therefor,  and  Huttig  Brothers  Manufacturing  Com- 
pany could  maintain  an  action  against  Potvin,  the 
contractor,  for  the  price  of  these  materials  furnished 
to  him,  notwithstanding  the  fact  that  they  had  aright 
to,  and  had  sought  to  enforce,  a  lien  against  the  build- 
ing therefor. 

It  appears  that  the  materials  in  question  had  been 
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gotten  out  especially  for  the  building  and  were  of  little 
value  except  for  the  purposes  for  which  they  were  de- 
signed. The  statute  (§  1675)  exempts  materials  from 
seizure  under  attachment  or  execution  so  long  as  they 
are  in  good  faith  designed  to  be  used  in  the  construc- 
tion of  the  building,  unless  it  be  upon  a  claim  for  the 
purchase  money;  and  one  ground  of  contention  in 
this  case  was  that  the  materials  were  intended  to  be 
used  in  the  completion  of  the  building,  and  whether 
this  was  to  be  done  by  the  hotel  company,  or  by  the 
one  succeeding  to  its  rights  upon  the  determination  of 
the  litigation  pending,  is  immaterial,  nor  would  the 
fact  that  this  litigation  had  been  pending  for  a  num- 
ber of  years  affect  that  question  or  necessarily  require 
a  finding  that  there  was  no  intention  to  use  the  mate- 
rials in  the  completion  of  the  building.  This  was  a 
question  of  fact  to  be  determined  upon  the  proofs, 
and  after  an  examination  of  the  proofs  submitted  we 
think  the  court  was  warranted  in  finding  that  the  ma- 
terials were  in  good  faith  intended  to  be  applied  to  the 
completion  of  the  building. 

Affirmed. 

Anders,  Dunbar  and  Gordon  JJ.,  concur. 


[  No.  2243.    Decided  Nov^ember  30. 1896.] 

GusTAVE  Melbye,  Appellant^  v.  Oskar  Melbyb,  Re- 

apondent 

CHATTEL    UOBTOAQE8 — FRAUD    AS    TO    CREDITOR  —  IN    PARI  DBUCTO. 

In  an  action  to  foreclose  a  chattel  mortgage  given  without  con- 
sideration and  for  the  purpose  of  hindering  and  defrauding  creditors, 
the  court  is  warranted  in  finding  that  the  parties  are  not  in  pari 
delicto,  and  that  the  mortgagor  is  entitled  to  a  cancellation  of  the 
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mortgage,  when  it  appears  that  the  parties  were  brothers  born  in 
Norway,  that  the  mortgagee  had  resided  in  this  country  a  great 
many  years,  was  well  educated,  understood  the  English  language 
and  had  had  large  experience  in  business  affairs ;  that  the  mort- 
gagor had  resided  here  a  much  shorter  time,  had  an  imperfect 
understanding  of  the  English  language  and  of  business  matters, 
had  always  relied  upon  his  more  experienced  brother,  and  had  con- 
fidence in  his  honesty,  integrity  and  business  ability;  and  that  the 
mortgagor  had  been  unduly  influenced  and  imposed  on  by  the  mort- 
gagee as  to  the  necessity  for  executing  such  an  instrument,  but  that 
no  fraud  had  been  practiced,  attempted  or  intended  against  his 
creditors. 

Appeal  from  Superior  Court,  Skagit  County.  — Hon. 
Henry  McBride,  Judge.     Affirmed. 

Million  &  Housety  for  appellant. 

Carr  &  Preston,  and  W,  R,  Belly  for  respondent: 

It  is  well  settled  that  when  the  parties  are  not 
equally  guilty,  or  when  the  public  interest  is  ad- 
vanced by  allowing  the  more  excusable  of  the  two  to 
sue  for  relief,  the  court  will  aid  the  injured  party  by 
setting  aside  the  contract  and  restoring  him,  so  far  as 
possible,  to  his  original  position.  Duval  v.  WeUman, 
124  N.  Y.  156;  Foley  v.  Greene,  14  R.  I.  618  (51  Am. 
Rep.  419);  Reynellv.  Sprye,  1  DeG.,  M.  &  G.  660;  Hess 
V.  Culver,  77  Mich.  598  (18  Am.  Rep.  421);  Beach, 
Modern  Equity  Jurisprudence,  §  80;  Rozell  v.  Van- 
syekle,  11  Wash.  79. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — ^The  complaint  in  this  action  was  in  the 
ordinary  form  to  foreclose  a  chattel  mortgage  and  to 
recover  upon  a  promissory  note  for  $500,  which  the 
mortgage  was^  given  to  secure.  The  answer  admitted 
the  execution  of  the  note  and  mortgage,  but  alleged  a 
want  of  consideration;  and  by  way  of  a  cross-com- 
plaint  the  defendant  alleged  that,  on  the  same  day 
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but  prior  to  the  execution  of  the  note  and  mortgage 
aforesaid,  the  defendant  had  given  the  plaintiff  an- 
other note  for  $478,  secured  also  by  a  chattel  mort- 
gage upon  the  same  property.  It  was  conceded  that 
this  mortgage  was  valid.  It  appears  that  the  defend- 
ant at  that  time  was  engaged  in  the  mercantile  busi- 
ness and  one  of  his  creditors  was  pressing  him  for 
payment  of  a  debt  due,  and  he  obtained  the  money 
for  which  the  last  mentioned  note  and  mortgage  were 
given  for  the  purpose  of  discharging  it.  It  is  further 
alleged  in  substance  that  thereafter  on  said  day  the 
plaintiff  represented  to  the  defendant  that  he  was  in 
danger  of  being  prosecuted  by  other  creditors,  and  he 
advised  the  defendant  to  give  him  another  note  and  a 
mortgage  upon  the  same  property  for  the  purpose  of 
protecting  him  against  such  creditors,  and  agreed 
that  he  would  never  undertake  to  enforce  the  same 
and  would  surrender  it  to  him  when  his  other  credit- 
ors were  paid,  or  he  was  relieved  from  danger  of 
being  proceeded  against  by  them.  The  court  after- 
wards permitted  the  answer  to  be  amended  upon  the 
trial,  to  set  up  in  substance  that  thereafter,  upon  like 
representations,  the  defendant  also  executed  to  the 
plaintiff  two  real  estate  mortgages  upon  lands  in 
Skagit  county.  The  payment  of  a  certain  sum  on  the 
note  secured  by  the  mortgage  admitted  to  have  been 
given  for  a  valuable  consideration  was  pleaded,  and 
also  a  tender  of  a  sufficient  sum  to  discharge  the 
same;  and  the  defendant  asked  that  all  of  such  mort- 
gages be  canceled.  Judgment  was  rendered  in  favor 
of  the  defendant  upon  his  cross-complaint,  and  the 
plaintiff  has  appealed. 

It  is  contended  that  the  court  had  no  authority  to 
grant  the  defendant  any  affirmative  relief;  not  on  the 
ground  that  such  relief  could  not  be  granted  in  the 
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action  pending,  as  having  no  sufficient  relation  there- 
to, but  on  the  ground  that  the  proof  did  not  support 
the  findings  and  that  the  testimony  showed  that  the 
defendant  had  given  the  chattel  mortgage  sought  to 
be  foreclosed  and  the  real  estate  mortgages  for  the 
purpose  of  covering  up  his  property  and  defrauding 
his  creditors;  that  the  parties  were  in  pari  delicto,  and 
that,  under  this  view  of  the. case,  the  most  the  court 
could  have  done  was  to  have  dismissed  the  plaintiff's 
complaint. 

It  appears  from  the  testimony  that  the  parties  were 
brothers,  and  that  they  were  born  in  Norway;  that 
plaintiff  had  resided  in  this  country  for  a  great  many 
years  and  was  well  educated,  understood  the  English 
language  and  had  had  large  experience  in  business 
affairs;  while  the  defendant  had  resided  here  for 
a  much  shorter  time  and  had  a  very  limited  ed- 
ucation and  an  imperfect  understanding  of  the 
English  language  and  of  business  matters,  and  that 
he  had  always  relied  upon  his  brother,  the  plaintiff, 
and  had  confidence  in  his  honesty,  integrity  and  busi- 
ness ability.  And,  while  the  general  rule  contended 
for  by  appellant  is  conceded,  it  is  contended  that  this 
case  does  not  fall  within  it,  as  the  parties  were  not 
equal  in  guilt,  and  the  defendant  is  the  more  excusable 
of  the  two,  if  found  to  have  been  consciously  guilty  at  all, 
and  that  the  law  will  not  deny  him  relief  against  the 
one  who  unduly  influenced  and  imposed  upon  him 
and  was  principally  responsible  for  the  fraudulent 
undertaking.  This  limitation  of  the  rule  is  well  estab- 
lished by  the  authorities,  and  has  been  directly  recog- 
nized by  this  court  in  the  case  of  Rozell  v.  Van  Syckle, 
11  Wash.  79  (39  Pac.  270).  It  does  not  appear  that 
there  was  any  intention  on  the  part  of  the  defendant 
to  defraud  his  creditors.     The  only  money  that  he 
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obtained  from  his  brother  was  obtained  for  the  pur- 
pose of  paying  one  of  them,  and  was  used  for  that 
purpose.  There  was  no  evidence  to  show  that  any  of 
his  other  creditors  were  pressing  him  for  payment, 
and  the  court  was  warranted  in  finding  that  he  was 
induced  to  give  the  mortgages  upon  the  representa- 
tions, influence  and  advice  of  the  plaintiff;  and  there 
was  sufficient  proof  to  support  the  other  findings. 
Affirmed. 

Dunbar,  Anders,  and  Gordon,  JJ.,  concur. 


[Na  2317.    Decided  November  30, 1896.] 

A.  R.  TiTLOw,  Receiver,  Respondent,  v.  Cascade  Oat 
Meal  Company  et  aL,  Defendants,  N.  C.  Richards, 
Administrator,  Appellant. 

FRAUDULENT   CONVEYANCE  —  ACTION   TO   SET    ASIDE  —  SUFFICIENCY  OF 
COMPLAINT — ACTION  BY  RBCEIYEB — PROOF  OF  AUTHORITY. 

Technical  objections  to  the  form  rather  than  to  the  sabstance 
of  a  pleading  alleicing  fraud  will  be  disregarded  after  judgment, 
when  the  case  has  been  fully  tried  upon  the  issue. 

In  an  action  by  a  receiver,  failure  to  introduce  in  evidence  the 
order  appointing  him  will  not  entitle  defendant  to  a  non-suit,  when 
the  plaintiff  testifies  without  objection  that  he  is  such  receiver,  and 
the  action  is  instituted  in  the  court  which  had  appointed  him  re- 
ceiver, and  there  is  no  showing  of  want  of  authority  to  bring  suit. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
John  C.  Stallcup,  Judge.     Affirmed. 

Richard  Saxe  Jones,  for  appellant. 

Bogle  &  Richardson,  and  A,  R.  Titlow,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  action  was  brought  to  set  aside  an 
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alleged  fraudulent  transfer  of  a  mortgage  given  by  the 
Cascade  Oat  Meal  Company  to  the  Tacoma  Trust  and 
Savings  Bank,  and  assigned  by  the  bank  to  appellant 
Richards  as  administrator  of  the  estate  of  David  C. 
Humphreys.  A  decree  was  rendered  in  favor  of  the 
plaintiff,  and  said  administrator  has  appealed. 

It  is  first  contended  that  the  court  erred  in  refusing 
to  grant  the  appellant's  motion  for  a  judgment  on  the, 
pleadings  on  the  grpund  of  the  insufficiency  of  th^ 
allegations  of  fraud.  The  objections  raised  relate 
more  to  the  form  than  the  substance  of  the  allegations, 
and  as  the  case  was  fully  tried  upon  that  issue  tech- 
nical questions  not  now  affecting  the  merits  will  not 
be  regarded. 

It  is  next  contended  that  the  court  erred  in  refusing 
to  grant  the  appellant's  motion  to  dismiss  the  cause 
on  the  ground  that  there  was  no  proof  of  the  plain- 
tiff's authority  to  sue,  but  it  appears  that  the  plaintiff 
testified  that  he  was  receiver  of  the  Tacoma  Trust  and 
Savings  bank  and  of  the  Bank  of  Tacoma,  and  this 
testimony  was  given  without  any  objection,  and  the 
appellant  will  not  now  be  heard  to  question  its  com- 
petency and  to  urge  that  the  order  appointing  him 
should  have  been  introduced  in  evidence.  As  re- 
ceiver the  plaintiff  prima /ocie  had  authority  to  bring 
the  action  under  §331,  Code  Proc,  and,  as  the  action 
was  brought  and  prosecuted  to  judgment  in  the  court 
which  had  appointed  him  receiver,  it  was  clearly 
under  the  control  of  the  court.  There  was  no  coun- 
ter-showing  as  to  the  authority  of  the  receiver  to 
bring  suit. 

The  appellant  most  strongly  contends  that  the  case 
should  be  decided  otherwise  on  the  merits,  but  after 
considering  the  arguments  of  counsel  and  examining 
the  evidence,  we  are  of  the  opinion  that  the  findings 


654  JOSE  V.  LYNCH. 


Opinion  of  the  Court— Dunbab,  J.  [15  Wash* 

of  the  court  are  well  supported  and  entitle  the  plain* 
tiff  to  the  relief  given. 

AflBrmed. 

Dunbar  and  Anders,  JJ.,  concur. 


[  Na  2323.    Decided  November  30,  1896. ) 

Thomas  Jose,  Appellant^  v.  B.  E.  Lynch,  Respondent. 

PA BTNBR8HIP  —  ACTION  FOB  ACCOUNTING  —  DECRBB  —  PLBDGB  —  SUFFI- 
CIBNCY  OP   BVIOBNCE. 

In  an  action  between  two  partners  for  an  accounting,  the  court  has 
no  authority  to  make  provision  for  the  payment  of  the  individual 
debt  of  one  of  the  partners  by  reason  of  the  fact  that  he  had  pledged 
certain  personal  property,  which  had  been  loaned  to  the  partner- 
ship, to  the  other  partner  to  indemnify  him  as  surety  for  the  pay- 
ment of  such  individual  debt. 

One  claiming  certain  horses  as  pledgee  thereof  fails  to  establish 
such  title  in  himself  by  proof  that  the  horses  had  been  delivered  to 
a  logging  partnership  of  which  he  was  a  member,  for  its  use,  and 
that  he  had  come  into  possession  of  the  horses  as  manager  of  the 
partnership  business,  there  being  no  proof  that  the  property  had 
ever  been  delivered  to  him  as  pledgee,  although  there  was  proof  of 
an  agreement  to  pledge  same  to  him. 

Appeal  from  Superior  Court,  King  County. —  Hon. 
Richard  Osborn,  Judge.     Modified. 

Brady  &  Gay,  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  action  was  brought  by  the  plain- 
tiff for  the  dissolution  of  the  partnership  between 
himself  and  defendant;  for  the  return  to  the  plaintiff 
of  his  own  individual  and  personal  property,  the  use 
of  which  he  had  given  to  the  partnership  for  the  log- 
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ging  of  a  certain  tract  of  land,  and  for  the  appoint- 
ment of  a  receiver. 

According  to  the  allegations  of  the  complaint  the 
plaintiff  and  defendant  entered  into  a  contract  of  co- 
partnership on  the  Ist  day  of  June,  1894.  By  the 
terms  of  the  contract  the  plaintiff  was  to  furnish 
horses  and  ''rigging"  necessary  for  the  carrying  on 
of  the  logging  of  a  certain  tract  of  land;  defendant 
was  to  furnish  $1,500  for  the  purchase  of  the  timber, 
and  they  were  to  share  equally  the  profits  of  the  busi- 
ness. In  accordance  with  the  terms  of  the  agreement 
the  plaintiff  did  furnish  three  span  of  horses,  consti- 
tuting a  logging  team.  The  defendant  was  the  active 
manager  of  the  business,  but  failed  to  render  accounts 
to  the  plaintiff  and  failed  to  recognize  the  rights  of 
the  plaintiff  in  said  co-partnership.  That  portion  of 
the  answer  necessary  to  be  noticed  here  was  to  the 
effect  that  on  the  second  day  of  May,  1894,  the  plain- 
tiff procured  defendant  and  his  wife  to  become  sureties 
for  him  upon  a  certain  appeal  bond;  that  soon  after 
the  execution  and  filing  of  the  said  bond  the  defend- 
ant discovered  that  the  plaintiff  was  in  embarrassed 
financial  circumstances,  and  that  becoming  alarmed 
for  the  safety  of  himself  and  wife  as  sureties  upon 
said  bond  he  demanded  of  the  plaintiff  an  indemnity 
against  any  loss  or  damage  which  he  or  his  wife 
might  sustain  because  of  the  said  suretyship;  and  that 
in  response  to  said  demand,  plaintiff  agreed  to  de- 
liver to  the  defendant  eight  head  of  horses  as  security 
to  indemnify  and  save  himself  and  wife  harmless  from 
such  loss  or  damage  which  they  might  sustain  by 
reason  of  their  said  suretyship. 

The  plaintiff  moved  for  the  appointment  of  a  re- 
ceiver. Upon  said  motion  the  court  appointed  a 
receiver  to  take  charge  of  all  the  assets  of  the  part- 
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nership,  and  also  to  take  charge  of  the  personal  prop- 
erty of  the  plaintiff,  the  use  of  which  the  plaintiff  had 
furnished  to  said  copartnership. 

The  court,  in  its  findings  of  fact,  found  substan- 
tially the  matters  alleged  in  the  complaint,  viz.,  the 
agreement  as  alleged;  that  in  accordance  with  the 
terms  of  the  agreement  the  plaintiff  furnished  the 
horses  and  such  rigging  used  with  teams  necessary  for 
the  carrying  on  of  said  business,  describing  the  three 
teams  of  horses  furnished;  the  fact  that  the  said 
horses  were  to  be  returned  to  the  plaintiff  upon  the 
termination  of  the  logging  contract;  that  the  defend- 
ant refused  to  recognize  the  rights  of  the  plaintiff, 
contrary  to  the  terms  and  conditions  of  their  agree- 
ment; that  the  defendant  attempted  to  appropriate  to 
his  own  use  certain  debts  due  said  copartnership,  and 
the  fact  that  there  was  owing  to  the  partnership  from 
the  defendant  the  sum  of  $567.44;  and  as  a  conclusion 
of  law  decreed  that  the  defendant  should  pay  into 
said  partnership  said  sum  of  $567.44,  and  such  addi- 
tional sum,  not  to  exceed  $1,500  (which  was  the  amount 
advanced  by  the  defendant  for  the  purchase  of  the 
timber),  as  might  be  necessary  to  pay  all  the  out- 
standing debts  of  the  copartnership,  and  all  of  the 
debts  and  expenses  of  the  receiver  of  the  said  busi- 
ness; and  that  a  decree  be  entered  ordering  the 
receiver  to  deliver  back  to  their  respective  owners 
each  and  all  of  the  personal  property  delivered  by  the 
said  parties  to  the  said  copartnership,  the  title  to 
which  remained  in  the  said  parties,  except  the  three 
spans  of  horses,  which  said  horses  are  to  be  held  for 
the  defendant  B.  E.  Lynch  until  further  order  of  the 
court,  and  to  be  delivered  to  him  upon  the  payment 
by  him  of  the  bond  described  in  defendant's  answer. 

It  is  earnestly  contended  by  the  appellant  that  the 
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amount  found  due  by  the  court  from  the  respondent 
was  not  the  true  amount  due,  but  from  an  investiga- 
tion of  the  record  we  think  we  would  not  be  warranted 
in  disturbing  this  finding.  The  court,  however,  made 
an  order  that  the  defendant  Lynch  have  ten  days 
from  January  11,  1896,  within  which  to  satisfy  the 
claim  of  the  Merchants'  National  Bank  of  Seattle 
(which  was  the  judgment  appealed  from  mentioned 
in  the  answer,  and  for  the  payment  of  which  re- 
spondent had  become  surety),  and  that,  upon  the 
payment  by  Lynch  of  the  claim  of  the  Merchants' 
National  Bank,  thereupon  the  receiver  should  re-de- 
liver the  horses  above  mentioned  to  enable  the  re- 
spondent Lynch  to  resort  thereto  and  to  the  pledge 
thereof  to  indemnify  him  respecting  such  loss  or 
damage  as  he  might  sustain  in  the  satisfaction  of  said 
claim.  And  it  was  further  ordered  that,  if  he  failed 
within  said  period  to  satisfy  said  claim  so  as  to  entitle 
him  to  the  re-delivery  of  said  property  as  aforesaid, 
then  leave  was  granted  to  said  Merchants'  National 
Bank,  or  the  receiver  thereof  in  whose  possession  the 
assets  thereof  then  were,  to  take  such  action  as  to  him 
should  seem  meet  and  proper  to  satisfy  said  claim  in 
whole  or  in  part  out  of  the  proceeds  of  the  sale  by 
him  of  said  property  (viz.,  the  horses  aforesaid),  and 
to  subject  said  property  to  the  satisfaction  thereof  in 
whole  or  in  part. 

This  order  of  the  court  we  think  was  plainly  erro- 
neous and  could  not  be  sustained  by  the  facts  as  found 
by  the  court.  The  Merchants'  National  Bank  is  not  a 
party  to  this  action.  This  was  an  action  of  account- 
ing between  the  appellant  and  respondent,  and  we 
think  the  court  had  no  authority  to  make  provision 
for  the  payment  of  an  individual  debt  of  one  of  the 
partners  in  this  action.     The  order  was  probably  made 
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on  the  theory  that  the  property  had  been  pledged  by 
the  appellant  to  the  respondeat  for  the  payment  of 
this  debt,  and  that  if  the  appellant  were  allowed  to  re- 
gain possession  of  it  the  respondent  would  be  left 
without  a  remedy.  But  even  with  that  view  of  the 
case,  all  the  court,  it  seems  to  us,  would  have  the 
power  to  do  would  be  to  establish  the  lien  of  the  re- 
spondent on  this  property,  to  be  subjected  by  him  as 
the  law  provides;  but  in  no  event  could  the  court  go 
80  far  as  to  order  the  property  sold  and  the  proceeds 
applied  to  the  payment  of  a  judgment,  the  parties  to 
which  are  not  parties  to  this  action  and  have  not  ap- 
peared therein  in  any  manner.  Especially  is  this 
true  in  view  of  the  further  finding  of  the  court  that 
this  property  was  exempt  from  execution,  or  a  finding 
of  the  facts  which  would  constitute  an  exemption. 
Finding  12  is  as  follows: 

"That  the  plaintiff  is  a  person  engaged  in  the  busi- 
ness of  logging  for  his  support  and  that  of  his  family 
and  that  the  said  three  spans  of  horses,  rigging  and 
other  articles,  the  use  of  which  the  plaintiff  turned 
into  the  copartnership  of  Lynch  &  Jose,  is  the  only 
logging  team  owned  by  the  plaintiff,  and  by  the  use  of 
the  said  three  spans  of  horses  as  a  logging  team  the 
plaintiff  must  earn  the  support  of  himself  and  family." 

Neither  do  the  findings  of  fact  nor  the  testimony  in 
this  case  show  that  a  delivery  of  the  pledge  was  ever 
made  by  the  appellant  to  the  respondent  of  these 
horses.  The  finding  of  the  court  in  regard  to  that  is 
as  follows: 

'*  That  at  the  time  of  the  execution  and  delivery  of 
said  bond,  the  plaintiff  agreed  to  deliver  to  the  de- 
fendant eight  horses  as  an  indemnity  to  secure  the 
defendant  and  his  wife  upon  the  bond  against  any  loss 
or  damage  which  they  might  sustain  by  reason  of  be- 
coming sureties  on  said  bond.     That  the  said  three 
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spans  of  horses  were  delivered  to  the  firm  of  Lynch 
<t  Jose  on  or  subsequent  to  the  1st  of  June,  A.  D., 
]894,  and  the  said  B.  E.  Lynch  was  managing  the 
said  copartnership  business,  and  as  such  manager  of 
the  firm  of  Lynch  &  Jose  got  possession  of  the  said 
horses  and  has  since  held  the  said  horses  in  his  posses- 
sion as  a  pledge  to  secure  him  upon  the  said  bond." 

Now,  if  the  horses  were  delivered  to  the  firm  of 
Lynch  &  Jose,  they  were  not  delivered  to  Lynch  as  a 
pledge  to  secure  him  upon  the  bond;  and  as  long  as 
he  was  acting  in  the  capacity  of  manager  for  the  co- 
partnership, the  possession  of  the  horses  was  in  him 
as  manager  and  not  as  an  individual.  It  seems  to  us 
plain  that  these  horses  never  were  delivered  to  re- 
spondent Lynch,  and  that,  not  having  been  delivered, 
the  appellant  was  entitled  to  them  under  the  exemp- 
tion laws  and  under  the  other  findings  of  fact  in  this 
case;  and  that  the  order  of  the  court  both  as  to  the 
turning  of  the  said  horses  over  to  the  respondent  as 
an  indemnity,  and  as  to  subjecting  their  proceeds  to 
the  payment  of  the  judgment  formerly  obtained 
against  Jose  by  the  Merchants'  National  Bank,  was 
wrong. 

The  judgment  will,  therefore,  be  reversed  with  in- 
structions to  modify  the  same  as  indicated  by  this 
opinion,  and,  as  so  modified,  it  will  be  affirmed.  Costs 
to  appellants  in  this  court. 

Scott  and  Anders,  JJ.,  concur. 
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[No.  2334.    Decided  November  30. 1896.] 

Frank  Sprbnobr,  Respondent,  v.  The  Tacoma  Trac- 
tion Company,  Appellant. 

CABRIBB8  —  WRONGFUL  EJECTION  OF  PAB6KNGER — IZVIDBNCE. 

In  an  action  to  reco'ver  for  wrongful  ejection  from  a  street  car  for 
alleged  non-payment  of  fare,  it  is  not  error  to  refuse  the  admission 
of  evidence  on  the  part  of  defendant  showing  that  plaintiff  had 
been  put  off  a  rtlilroad  train  for  non-payment  of  fare,  for  the  pur- 
pose of  showing  that  he  was  in  the  habit  of  avoiding  payment  of  car 
fare. 

Where  a  witness  has  testified  positively  to  a  fact  it  is  not  com- 
petent for  the  party  introducing  him  to  elicit  from  the  witness  a 
statement  as  to  the  reasons  which  led  him  to  come  to  the  conclo- 
sions  to  which  he  has  testified. 

The  fact  that  a  passenger  ejected  from  a  car  for  alleged  non-pay- 
ment of  fare  could  have  prevented  his  ejection  by  surrendering  to 
the  conductor  another  ticket  which  he  had  in  his  possession, 
would  not  red  ace  the  damages  growing  out  of  the  wrongful  act  of 
the  conductor  to  the  sum  represented  by  the  value  of  the  ticket, 
when  the  evidence  shows  that,  with  the  delay  of  a  few  minutes,  the 
conductor  could  have  made  an  investigation  which  would  have 
definitely  determined  whether  or  not  the  plaintiff  had  paid  his  fare. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
W.  H.  Pritchard,  Judge.     Affirmed. 

Doolittle  &  Fogg,  for  appellant: 

If  an  issue  of  fact  be  raised,  whether  a  party  has 
been  guilty  of  an  illegal  and  wrongful  act,  implying 
moral  turpitude  on  the  part  of  the  accused,  it  is  per- 
missible to  give  in  evidence  such  former  act,  on  his 
part,  as  will  show,  or  tend  to  show,  his  capacity,  abil- 
ity or  aptitude  to  do  the  thing  complained  of;  that  he 
has  a  dishonest  disposition,  or  that  his  habit  of  recti- 
tude and  his  moral  sense  are  not  sufficiently  strong  to 
preclude  his  doing  a  wrongful  and  immoral  act  of  like 
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kind  and  character  with  that  with  which  he  is 
charged.  And  this  is  true,  although  there  is  no  pre- 
tense or  claim  that  proof  of  such  an  act,  standing 
alone,  goes  directlj'  to  prove  the  commission  of  the 
ultimate  fact  of  which  he  stands  accused.  Common- 
wealth  V.  ^erriam,  14  Pick.  518  (25  Am.  Dec.  420); 
Commonwealth  v.  Lahey,  14  Gray,  91 ;  Commonwealth  v. 
Pierce,  11  Gray,  447;  Thayer  v.  Thayer,  101  Mass.  Ill 
<100  Am.  Dec.  110);  People  v.  0' Sullivan,  104  N.  Y. 
484  (58  Am.  Rep.  530);  People  v.  Dimick,  107  N.  Y.  32; 
Brown  v.  State,  26  Ohio  St.  182;  State  v.  Ward,  61  Vt. 
185;  State  v.  Knapp,  45  N.  H.  148;  Copperman  v.  Peo- 
ple, 56  N.  Y.  591:  Wood  v.  United  States,  16  Pet.  342; 
Fav4^ett  V.  Nichols,  64  N.  Y.  383;  Friend  v.  Hamill,  34 
Md.  298;  Commonwealth  v.  Robinson,  146  Mass.  571; 
Commonwealth  v.  Hill,  145  Mass.  310;  State  v.  Lee,  60 
N.  W.  119;  Parkinson  v.  Nashua,  etc.,  R.  R.  Co.,  61  N. 
H.  416;  Plummer  v.  Ossipee,  59  N.  H.  55;  Baulecv.New 
York,  etc.,  R.  R.  Co.,  59  N.  Y.  356  (17  Am.  Rep.  325); 
Texas  Mexican  Ry.  Co.  v.  Douglas,  73  Tex.  325;  Bower 
V.  Chicago,  etc.,  Ry.  Co.,  61  Wis.  457;  Lee  v.  Lee,  3 
Wash.  236. 

It  was  permissible  to  show  by  the  witness  Hargis, 
what  was  his  usual  course  of  business  in  taking  up 
fares,  his  purpose  and  motive  in  so  doing  as  he  did, 
and  what  led  him  to  stop  at  the  third  woman  on  the 
right  hand  seat,  in  taking  up  fares,  before  crossing 
over  to  take  up  those  on  the  left.  The  intent  or 
motive  with  which  a  thing  is  done,  or  omitted  to  be 
done,  may  be  shown,  when  material,  by  the  testimony 
of  the  party  who  did  it,  even  though  the  plaintiff  had 
no  means  of  determining  whether  in  that  regard  he 
testified  truly  or  not.  Flower  v.  Brumbach,  30  111. 
App.  296;  Stearns  v.  Oosselin,  58  Vt.  38;  Jefferds  v. 
Alvard,  151  Mass.  95;  Elmer  v.  Fessenden,  151  Mass. 
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361;  Miner  v.  Phillips,  42  111.  123;  Hulett  v.  Hvlett,  37 
Vt.  581;  Fisk  v.  Chester,  8  Gray,  506;  Thacherv.  Phin- 
ney,  7  Allen,  146;  Wheelden  v.  Wilson,  44  Me.  11; 
Commercial  Bank  v.  Fireman's  Ins.  Co.,  58  N.  W.  391; 
Harrison  v.  State,  25  S.  W.  284;  Danforth  v.  Carter,  4 
Iowa,  230;  Sweet  v.  Tattle,.  14  N.  Y.  465;  Yerkes  v. 
Salomon,  11  Hun,  471;  Cortland  County  v,  Herkimer 
County,  44  N.  Y.  22;  Fiedler  v.  Darrin,  50  N.'  Y.  437; 
McKown  V,  Hunter,  30  N.  Y.  625;  Starin  v.  Kelly,  88  N. 
Y.  418. 

One  damnified  by  reason  of  the  accident,  mistake  or 
tort  of  another  is  bound,  no  less  in  law  than  in 
morals,  to  make  the  scope  of  the  injury  as  narrow,  and 
the  extent  of  the  damage  as  small  as  he  conveniently, 
readily  and  reasonably  can,  and  the  court's  refusal  to 
so  instruct  the  jury,  and  his  own  voluntary  instruc- 
tion to  the  contrary,  was  wanting  in  authority  of  law. 
5  South.  Law.  Rev.  831;  Hordem  v.  Dalton,  1  Car.  & 
P.  181;  2  Starkie,  Evidence,  p.  741;  Cincinnati,  etc., 
R  R  Co,  V.  Rodgtrs,  24  Ind.  103;  Mather  v.  Butler 
County,  28  Iowa,  253;  Wicker  v.  Hoppock,  6  Wall.  94; 
Warren  v.  Stoddart,  105  U.  S.  224;  Bagley  v.  Rolling 
Mill  Co.,  22  Blatchf.  342;  The  Oregon,  5  C.  C.  A.  229'; 
Heavilon  v.  Kramer,  31  Ind.  241;  State  v.  Powell,  44 
Mo.  439;  Miller  v.  Roy,  10  La.  An.  231;  Dufort  v. 
Abadie,  23  La,  An.  280;  Miller  v.  Mariner's  Church,  7 
Greenl.  51  (20  Am.  Dec.  341);  Davis  v.  Fish,  1  Iowa 
(Greene),  407  (48  Am.  Dec.  387);  Loker  v.  Damon,  17 
Pick.  284;  Milton  v.  Hudson  River  Steamboat  Co.,  37 
N.  Y.  210;  Louisville,  etc.,  R.  R.  Co.  v.  Breckinridge,  34 
S.  W.  702. 

While  the  negligence  of  the  injured  person,  con- 
tributing proximately  to  his  injury,  will  bar  the  re- 
covery of  damages,  it  is  held  that,  when  he  was  guilty 
of    no   negligence   contributing   to   the    wrong  com- 
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plained  of,  and  yet  there  were  negligent,  wilful  or 
intentional  acts,  or  omission  to  act,  upon  his  part 
after  the  wrongful  act,  by  which  it  was  aggravated, 
increased  or  enlarged,  they  will  not  prevent  him  from 
recovering  damages  for  so  much  of  the  injury  as  the 
original  wrongdoer  caused  by  his  negligence.  Shearm. 

6  R.,  Negligence,  §32  and  note;  Beach,  Contributory 
Negligence,  64;  Stebbins  v.  Central  Vt  R.  R,  Co.,  54 
Vt.  464  (41  Am.  Rep.  855);  Oreenland  v.  Chaplin,  5 
Exch.  243;  Thomas  v.  Kenyon,  1  Daly,  132;  Sills  v. 
Brown,  9  Car.  A  P.  601;  Secord  v.  St.  Paul,  etc.,  Ry. 
Co.,  18  Fed.  221;  Louisville,  etc.,  Ry.  Co.  v.  Falvey,  104 
Ind.  409.  In  such  cases  the  damages  may  be  appor- 
tioned, and  a  deduction  made  by  the  jury  for  that 
portion  of  the  injury  due  to  plaintiff's  fault  or  omis- 
sion. Gould  V.  McKenna,  86  Pa.  St.  297  (27  Am. 
Rep.  705);  Nitro  Phosphate  Co.  v.  Docks  Co.,  L.  R.  9 
Ch.  Div.  503;  Hunt  v.  Lowell  Gas  Co.,  1  Allen,  343; 
Sherman  v.  Fall  River  Iron  Co.,  2  Allen,  524  (79  Am. 
Dec.  799);  Matthews  v.  Warner,  29  Grat.  570  (26  Am. 
Rep.  396);  Hibbard  v.  Thompson,  109  Mass.  286;  Fay 
V.  Parker,  53  N.  H.  342  (16  Am.  Rep.  270);  and,  in 
this  view,  the  court  should  award  respondent  just 
what  he  could  have  retained  his  seat  for  to  the  end  of 
his  trip.  Sandwich  v.  Dolan,  34  111.  App.  205;  Ford  v. 
Illinois,  etc.,  Co.,  40  111.  App.  220;  Akridge  v.  Atlanta, 
etc.,  R.  R.  Co.,  90  Ga.  232;  Terry  v.  New  York  Central 
R.  R.  Co.,  22  Barb.  574;  Reynold's  Stephen's  Evi- 
dence, p.  19,  art.  11,  and  cases  cited.  This  rule  ap- 
plies in  cases  ex  contractu  as  well  as  in  cases  ex  delictu. 

7  Am.  &  Eng.  Enc.  Law,  p.  62  and  notes. 

Frank  D.  Nash,  fbr  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. — Defendant  was  operating  a  street  car 
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line  in  the  city  of  Tacoma,  and  plaintiff  was  a  pas- 
senger on  one  of  its  cars.  He  was  ejected  therefrom 
by  the  conductor  for  the  alleged  non-payment  of  his 
fare,  and  brought  this  action  to  recover  damages, 
claiming  that  he  had  paid  his  fare  and  that  he  was 
unlawfully  ejected.  The  trial  resulted  in  a  verdict 
for  $100  damages,  upon  which  judgment  was  duly 
rendered. 

In  its  brief  defendant  has  discussed  the  alleged 
errors  of  the  trial  court  under  numerous  heads,  but 
for  the  purposes  of  this  opinion  they  can  be  so  grouped 
as  to  present  but  four  distinct  propositions.  Of  these, 
two 'relate  to  the  rejection  of  testimony  offered  on 
the  part  of  the  defendant;  the  third,  to  instructions 
given  to  the  jury  and  refusals  to  instruct,  and  the 
fourth,  to  the  measure  of  damages. 

Plaintiff  having  testified  that  he  had  paid  his  fare 
and  that  thereafter  he  had  been  compelled  to  leave 
the  car  by  the  action  of  the  conductor  and  motor- 
man,  was  asked  by  defendant's  counsel  if  he  had  not 
been  put  off  of  the  street  cars  before  for  refusal  to  pay 
fare.  This  question  he  answered  in  the  negative. 
Whereupon  he  was  asked  if  he  had  not  been  put  off 
the  Northern  Pacific  railroad  cars  for  non-payment  of 
fare.  Upon  objection  of  the  plaintiff,  the  court  re- 
fused  to  allow  him  to  answer,  and  it  is  claimed  that 
in  so  doing  it  committed  error.  A  large  number  of 
cases  have  been  cited  to  show  that  it  is  competent  to 
prove  that  one  has  been  guilty  of  a  certain  offense  by 
proof  of  the  commission  of  other  offenses  of  the  same 
nature.  But  in  our  opinion  none  of  these  cases  are 
applicable  to  the  question  here  presented.  The  fact 
that  plaintiff  had  had  trouble  about  the  payment  of 
his  fare  upon  a  railroad  train  would  bear  so  remotely 
upon  the  question  as  to  his  attempting  to  beat  the 
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street  car  out  of  a  five  cent  fare,  that  it  was  properly 
excluded  from  the  consideration  of  the  jury.  The 
ruling  of  the  court,  which  allowed  the  defendant  to 
attempt  to  show  that  the  plaintiff  had  had  trouble 
about  the  payment  of  fare  upon,  street  cars,  was  as 
favorable  to  the  defendant  as  it  could  ask. 

The  conductor,  having  testified  that  he  collected 
fare  on  the  side  of  the  car  upon  which  the  plaintiff 
was  sitting  up  to  and  including  that  of  a  woman  sit> 
ting  next  to  him  before  he  left  that  side  to  collect 
fares  upon  the  other,  and  that  when  he  returned  to 
the  side  from  which  he  first  collected  fares  he  sought 
to  collect  the  fare  of  the  plaintiff,  was  asked  by  de- 
fendant's counsel  a  question  which  sought  to  elicit 
from  the  witness  a  statement  as  to  the  reasons  why  he 
was  sure  he  had  left  off  collecting,  upon  the  side  of 
the  car  upon  which  the  plaintiff  sat,  with  the  woman 
who  sat  next  to  him.  The  objection  of  plaintiff  to 
this  question  was  sustained,  and  it  is  claimed  that  in 
sustaining  it  the  court  committed  error.  In  determin- 
ing as  to  the  correctness  of  this  ruling  it  must  be  re- 
membered  that  the  question  was  put  by  defendant  to 
its  own  witness,  that  he  had  testified  positively  to  the 
fact  that  plaintiff  had  not  paid  his  fare,  and  that  be 
had  left  off  collecting  upon  that  side  with  the  woman 
sitting  next  to  plaintiff.  This  being  so  it  was  not 
competent  for  defendant  to  bolster  up  the  testimony 
of  its  own  witness  by  asking  for  the  reasons  which 
had  led  him  to  come  to  the  conclusions  to  which  he 
had  testified.  It  might  have  been  competent  for  the 
plaintiff  in  cross-examination  to  have  gone  into  this 
question,  but  until  this  was  done  the  testimony,  when 
offered  upon  the  part  of  the  defendant,  was  properly 
excluded. 

It  will  not  be  necessary  to  notice  in  detail  the  ex- 
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captions  to  the  instructions,  for  the  reason  that  such 
exceptions  are  founded  largely  upon  questions  going 
to  the  measure  of  damages,  which  will  be  hereinafter 
considered.  It  will  be  suflBcient  to  say  that,  in  view 
of  the  measure  of  damages  as  to  which  under  the  evi- 
dence we  think  the  jury  should  have  been  instructed^ 
the  instructions  sufficiently  and  correctly  stated  the 
law  of  the  case. 

It  appeared  from  the  uncontradicted  testimony  that 
the  plaintiff  had  several  other  tickets  one  of  which  he 
could  have  used  in  payment  of  his  fare,  and  thus  have 
prevented  his  ejection  for  not  paying;  and  it  is  earn- 
estly contended  on  the  part  of  the  defendant  that,  un- 
der the  well  settled  rule  that  it  is  the  duty  of  one  who 
has  been  deprived  of  a  contract  right  to  reduce  the 
damages  flowing  from  the  violation  of  the  contract  as 
much  as  possible,  it  was  the  duty  of  the  plaintiff  to 
have  used  one  of  the  tickets  in  his  possession,  by  doing 
which  he  would  have  reduced  the  damages  growing 
out  of  the  wrongful  act  of  the  conductor  to  the  sum 
represented  by  the  value  of  the  ticket.  The  general 
rule  contended  for  by  the  defendant  is  unquestioned, 
and  it  may  be  conceded  that  thereunder  the  defendi- 
ant  would  only  have  been  liable  in  such  an  amount  of 
damages  as  was  necessarily  imposed  upon  the  plaintiff 
by  its  wrongful  action,  if  such  wrongful  action  had 
not  been  committed  by  it  under  circumstances  which 
showed  a  disregard  for  the  rights  of  the  plaintiff.  If 
no  evidence  had  been  introduced  tending  to  show  that 
there  had  been  a  want  of  care  and  investigation  on 
the  part  of  the  conductor  before  he  acted  upon  the 
claim  that  plaintiff  had  not  paid  his  fare,  there  might 
be  reason  for  the  application  of  the  rule  contended 
for,  though  many  of  the  cases  hold  that  such  a  rule  is 
not  applicable  to  a  contract  of  carriage  by  a  common 
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carrier  with  a  passenger.  But  there  was  evidence  suf- 
ficient to  go  to  the  jury  to  show  that  there  had  been 
such  a  disregard  of  the  rights  of  the  plaintiff  as  to  de- 
prive the  defendant  of  the  benefit  of  this  rule,  even  if 
it  applied  to  cases  of  this  kind.  The  undisputed  proof 
showed  that,  with  the  delay  of  a  few  minutes,  the  con- 
ductor could  have  made  an  investigation  which  would 
have  definitely  determined  whether  or  not  the  plain- 
tiff had  paid  his  fare.  And  in  view  of  the  plaintiff's 
claim  that  he  had  paid  it,  which  claim  was  supported 
by  the  statements  of  at  least  two  of  his  fellow  passen- 
gers, good  faith  required  that  such  investigation  should 
have  been  made  before  making  the  definite  charge  that 
plaintiff  was  attempting  to  beat  his  way  over  the  road 
and  enforcing  such  charge  by  his  expulsion  from  the 
car.  In  view  of  the  action  of  the  conductor,  the  plain- 
tiff was  placed  in  such  a  position  that  it  was  not  his 
duty  to  use  another  ticket  and  thus  tacitly  admit  that 
he  had  been  guilty  of  trying  to  beat  the  company  as 
claimed  by  the  conductor.  This  being  so,  the  instruc- 
tions as  to  the  measure  of  damages  were  what  they 
should  have  been,  and  the  evidence  was  such  that  the 
verdict  for  $100  was  not  excessive. 

The  judgment  will  be  affirmed. 

Dunbar,  Scott,  Anders  and  Gordon,  JJ.,  concur. 
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I  No.  3346.    Decided  November  30.  1890.  • 

The  State  of  Washington,  on  the  Relation  of  Am^ 
sietdamBch  Trustees  Kantoor,  v.  Superior  Court  of 
Spokane  County  and  Norman  Buck,  Judge. 

PROHIBITION — JURISDICTION  OF  SUPRBMB  COURT  —  WHO  MAY  APPLY  — 
ILLEGAL  CORPORATION — QUO  WARRANTO  AGAINST  —  APPOINTICENT 
OF   RBCRIVER. 

Under  the  constitution  of  this  state  the  supreme  court  has  juria- 
d lotion  to  issue  writs  of  prohibition  to  restrain  the  superior  courts 
from  proceeding  without,  or  in  excess  of,  jurisdiction,  and  the 
supreme  court  is  not  restricted  in  the  exercise  of  such  power  merely 
to  cases  wliere  it  may  he  necessary  in  aid  of  its  appellate  jurisdic- 
tion. 

The  superior  court  has  no  power  to  appoint  a  receiver  for  a  cor- 
poration, upon  the  institution  hy  the  state  of  quo  warranto  proceed- 
ings seeking  to  oust  it  from  the  exercise  of  corporate  powers,  since, 
under  the  provisions  of  Code  Proc,  §  689,  authority  to  appoint 
receivers  in  such  cases  is  specially  provided  in  event  of  judgment 
against  the  corporation. 

Whether  the  corporation  is  one  de  jure  or  merely  de  facto,  it  is 
entitled  to  the  possession  of  its  property  until  deprived  thereof  hy 
the  judgment  of  a  court  of  competent  jurisdiction,  and  the  question 
of  corporate  existence  cannot  properly  he  raised  in  a  prohibition 
procteeding.  which  seeks  to  restrain  the  action  of  the  superior  court 
in  appointing  a  receiver  in  excess  of  its  jurisdiction. 

Original  Application  for  Prohibition. 

Binkley,  Taylor  &  McLaren,  and  Graves,  Wolf  & 
Graves,  for  relators. 

Cyrus  Happy,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. —  On  September  5, 1896,  the  prosecuting 
attorney  of  Spokane  county,  upon  his  own  relation, 
filed  an  information  in  the  superior  court  of  that 
county  against  Simon  Oppenheimer  and  others,  in- 
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eluding  the  relator  herein,  alleging  that  the  defend- 
ants were  acting  as  a  corporation  within  this  state, 
under  the  name  and  style  of  the  Northwestern  Milling 
&  Power  Company,  without  being  legally  incorpor- 
ated, and  setting  up  certain  facts  showing  that  they 
.  had  failed  to  comply  with  the  law  in  relation  to  cor- 
porations and  had  no  right  to  act  as  a  corporation 
within  the  state,  and  praying,  among  other  things,  for 
the  appointment  of  a  receiver  of  the  property,  effects 
and  assets  held,  or  at  any  time  claimed  to  be  held,  by 
said  alleged  corporation,  with  the  usual  powers  of 
receivers  in  such  cases.  Upon  the  filing  of  the  in- 
formation, the  court,  pursuant  to  the  prayer  of  the 
relator,  appointed  one  Fowle  as  receiver  of  the  prop- 
erty described  therein.  By  the  terms  of  the  order  all 
persons  in  possession  of  any  of  said  property  were 
commanded  to  deliver  the  same  to  the  receiver  so 
appointed,  ^*  in  fear  of  the  pains  and  penalties  at- 
tached to  the  contempt  of  this  court,  upon  whatever 
pretense  of  authority,  court  or  judicial  action,  such 
persons  may  claim  the  right  to,  or  interest  in,  the 
premises,  and  any  person  or  persons  asserting  any 
lien  or  claim  to  or  interest  therein  are  hereby  re- 
manded to  this  court  herein  for  the  assertion  or 
protection  of  any  alleged  claim  or  rights  in  the  prem- 
ises." 

The  relator  herein,  claiming  to  be  in  possession  of 
certain  of  the  property  over  which  the  receiver  was 
appointed,  and  of  which  he  was  directed  to  take  pos- 
session, and  claiming  to  hold  the  same  as  a  purchaser 
at  a  judicial  sale  under  a  decree  of  the  superior  court 
of  Spokane  county,  appeared  specially  by  counsel  and 
suggested  to  the  court  that  the  order  for  a  receiver 
was  void  and  of  no  eflfect  in  so  far  as  it  directed  the 
receiver  to  take  possession  of  the  property  alleged  in 
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the  information  to  have  been  transferred  to  the  North- 
western Milling  &  Power  Company  by  the  Spokane 
Water  Power  Company,  on  May  20,  1895,  and  there- 
after, by  said  company,  mortgaged  to  the  relator 
herein,  and  by  it  purchased  at  a  sale  on  foreclosure  of 
said  mortgage,  for  the  reason  that  the  relator  was  not 
a  party  to  the  suit  in  which  the  receiver  was  appointed, 
save  by  virtue  of  its  being  an  alleged  stockholder  in 
said  alleged  corporation,  and  in  this  action  could  not 
plead  and  protect  its  rights  as  owner  of  said  property, 
or  be  heard  in  respect  thereto;  that  it  was  entitled  to 
the  possession  thereof  pending  the  time  for  redemp- 
tion, under  the  laws  of  this  state,  and  could  not  be 
divested  thereof  save  by  judicial  proceedings  insti- 
tuted for  that  purpose,  and  that  a  receiver  could  not 
be  appointed  without  notice. 

The  court  declined  to  vacate  or  modify  the  order 
appointing  the  receiver  as  requested,  or  in  any  manner 
whatsoever.  The  relator  thereupon  applied  to  this 
court  and  obtained  therefrom  an  alternative  writ  of 
prohibition  directed  to  said  superior  court  and  Hon. 
Norman  Buck,  judge  thereof,  commanding  it  and 
him  to  desist  and  refrain  from  any  further  proceed- 
ings in  the' matter  of  the  appointment  of  said  receiver, 
so  far  as  it  relates  to  the  property  described  in  the 
writ,  or  so  far  as  the  same  relates  to  this  relator,  until 
the  further  order  of  this  court,  and  to  show  cause  be- 
fore this  court,  at  a  specified  time,  why  they  should 
not  be  absolutely  prohibited  and  restrained  from  fur- 
ther proceeding  in  said  matter.  Upon  the  return 
day  of  the  writ  the  respondent,  the  superior  judge,  ap- 
peared specially  by  counsel  and  moved  the  court  to 
vacate  the  alternative  writ  heretofore  issued  and  to 
dismiss  this  proceeding,  on  various  grounds,  the  prin- 
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cipal  one  of  which  is  that  this  court  is  without  juris- 
diction herein. 

It  is  earnestly  contended  on  behalf  of  the  respond- 
ent that,  under  the  constitution  and  laws  of  this  state; 
the  superior  court  had  exclusive  jurisdiction  of  the 
action  instituted  therein  by  the  prosecuting  attorney, 
and  was  fully  authorized  to  appoint  a  receiver  therein, 
and  that  this  court  had  no  power  or  authority  to  in- 
terfere with,  or  control,  the  action  of  the  superior 
court  in  respect  thereto.  That  the  superior  court  had 
jurisdiction  of  that  action  must  be  conceded,  and  if  it 
had  authority  to  make  the  order  complained  of,  the 
respondent's  contention  must  prevail,  even  though 
this  court  has  jurisdiction  generally  to  issue  writs  of 
prohibition,  for  this  court  would,  under  no  circum- 
stances, undertake  to  interfere  with  the  lawful  acts  of 
a  subordinate  tribunal. 

The  first  question  for  our  determination  is  whether 
this  court  has  jurisdiction  of  the  matter  now  before  it. 
In  §  4  of  art.  4  of  the  state  constitution,  it  is  provided 
that: 

"  The  supreme  court  shall  have  original  jurisdiction 
in  habeas  corpus  and  quo  warranto  and  ^mandamus  as  to 
all  state  officers,  and  appellate  jurisdiction  in  all 
actions  and  proceedings,  excepting  that  its  appellate 
jurisdiction  shall  not  extend  to  civil  actions  at  law  for 
the  recovery  of  money  or  personal  property  when  the 
original  amount  in  controversy  or  the  value  of  the 
property  does  not  exceed  the  sum  of  two  hundred  dol- 
lars ($200),  unless  the  action  involves  the  legality  of  a 
tax,  impost,  assessment,  toll,  municipal  fine,  or  the 
validity  of  a  statute.  The  supreme  court  shall  also 
have  power  to  issue  writs  of  mandamus^  review,  prohi- 
bition, habeas  corpus,  certiorari,  and  all  other  writs 
necessary  and  proper  to  the  complete  exercise  of  its 
appellate  and  revisory  jurisdiction.     ..." 

And  in  §  6  of  the  same  article  it  is  provided  that: 
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''The  superior  court  shall  have  original  jurisdiction 
in  all  cases  in  equity,  and  in  all  cases  at  law  which  in- 
volve the  title  or  possession  of  real  property,  or  the 
legality  of  any  tax,  impost,  assessment,  toll  or  muni- 
cipal fine,  and  in  all  other  cases  in  which  the  demand 
or  the  value  of  the  property  in  controversy  amounts 
to  $100,  and  in  all  criminal  cases  amounting  to  felony, 
and  in  all  cases  of  misdemeanor  not  otherwise  pro- 
vided for  by  law.  .  .  .  The  superior  court  shall 
also  have  original  jurisdiction  in  all  cases  and  of  all 
proceedings  in  which  jurisdiction  shall  not  have  been 
by  law  vested  exclusively  in  some  other  court.  .  . 
Said  courts  and  their  judges  shall  have  power  to  issue 
writs  of  mandamuSf  quo  warranto,  review,  certiorari, 
prohibition  and  writs  of  habeas  corpus,  on  petition  by 
or  on  behalf  of  any  person  in  actual  custody  in  their 
respective  counties.     .     .     ." 

It  thus  appears  that  the  jurisdiction  of  the  supreme 
court  and  of  the  superior  courts  of  this  state  is  ex- 
pressly defined  by  the  constitution,  and  reference  must 
therefore  be  had  to  that  instrument  in  order  to  deter- 
mine the  question  of  jurisdiction  in  any  particular 
case;  and  it  will  be  observed  that  by  the  terms  of  the 
constitution  both  this  court  and  the  superior  courts 
are  empowered  to  issue  writs  of  prohibition. 

But  it  is  claimed  on  behalf  of  the  respondent  that 
the  supreme  court  can  issue  such  writs  only  when 
necessary  to  the  exercise  of  its  appellate  jurisdiction. 
This  contention  of  the  respondent  seems  to  be  based 
upon  the  assumption  that  the  very  language  of  the 
constitution,  "all  other  writs,"  etc.,  clearly  shows  an 
intention  to  limit  the  power,  granted  to  this  court  in 
the  preceding  portion  of  the  sentence,  to  issue  writs 
of  prohibition,  to  cases  where  such  writs  are  necessary 
to  the  exercise  of  its  appellate  power.  If  that  be  true, 
the  power  granted  to  this  court  in  that  regard  is  of 
little  or  no  practical  value,  for  it  is  difficult  to  conceive 


STATE.  EX  BEL.  ETC..  v.  SUPERIOR  COURT.       673 
>kOv.  1806.]         Opinion  of  the  Court — Andbbb,  J. 

a  case  in  which  it  would  be  necessary  to  issue  the  writ 
solely  for  that  purpose.  Indeed,  it  has  been  held,  and 
not  without  reason,  that  the  granting  a  writ  of  prohi- 
bition is  not  the  exercise  of  appellate  jurisdiction,  nor 
in  aid  of  such  jurisdiction.  Memphis  v.  Halsey,  12 
Heisk.  210;  High,  Extr.  Legal  Remedies,  (2d  ed.), 
§  785a. 

But  we  do  not  think  that  the  words  referred  to  were 
intended  to  restrict  or  limit  the  power  to  issue  the 
writs  specifically  mentioned,  but  rather  to  confer  upon 
the  supreme  court  the  additional  power  to  issue  all 
other  writs,  whatever  they  may  be,  which  may  be 
necessary  to  the  complete  exercise  of  its  appellate  and 
revisory  jurisdiction. 

Under  a  provision  of  the  constitution  of  California, 
relating  to  prohibition,  which  the  framers  of  our  con- 
stitution substantially  copied,  the  supreme  court  of 
that  state,  so  far  as  we  have  been  able  to  ascertain,  has 
always  held  that  it  had  the  power  by  prohibition  to 
restrain  the  superior  courts  from  proceeding  in  mat- 
ters over  which  they  have  no  jurisdiction,  as  well  as 
to  prevent  thein  from  proceeding  in  excess  of  their 
jurisdiction;  and  the  decisions  of  that  court  constru- 
ing this  provision  of  the  constitution  are  especially 
entitled  to  the  favorable  consideration  of  this  court. 
In  fact,  it  may,  and  probably  should,  be  presumed  that 
the  construction  placed  upon 'the  provision  of  the  con- 
stitution now  under  consideration  by  that  court  was 
adopted  by  the  framers  of  our  own  constitution. 
Black,  Interpretation  of  Laws,  p.  32. 

Section  4  of  art.  6  of  the  constitution  of  California, 
after  defining  the  powers  of  the  supreme  court,  pro- 
ceeds as  follows: 

"The  court  shall  also  have  power  to  issue  writs  of 

43—15  WASH. 
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Tnandamtis,  certiorari,  prohibition  and  habeas  ewrpus, 
and  all  other  writs  necessary  or  proper  to  the  complete 
exercise  of  its  appellate  jurisdiction."  Deering's  Po- 
litical Code,  Title  "Constitution." 

Under  that  provision,  and  a  statute  relating  to  the 
office  of  prohibition  similar  to  ours,  the  supreme  court 
seems  never  to  have  hesitated  to  prohibit  the  superior 
courts  from  proceeding  without,  or  in  excess  of,  their 
jurisdiction.  Among  the  numerous  decisions  of  that 
court  wherein  this  question  is  more  or  less  discussed 
we  need  cite  only  the  following:  Maurer  v,  Mitchell, 
53  Cal.  289;  Camron  v.  Kenfield,  57  Cal.  550;  Farmers' 
Union  v.  Thresher,  62  Cal.  407;  Hobart  v.  Tillson,  66 
Cal.  210  (5  Pac.  83);  Havemeyer  v.  Superior  Court,  84 
Cal.  327  (18  Am.  Rep.  192,  24  Pac.  121). 

The  last  of  t^e  above  cited  cases  is  particularly  in- 
structive as  to  the  question  of  the  purpose  and  office 
of  the  writ  of  prohibition.  Entertaining  the  same 
views  as  to  the  jurisdiction  and  power  of  this  court 
with  reference  to  the  remedy  of  prohibition  that  are 
held  by  the  supreme  court  of  California,  we  have  in 
numerous  instances  issued  the  writ  where  the  object 
sought  to  be  attained  was  the  prevention  of  unauthor- 
ized acts  on  the  part  of  the  superior  courts,  and  the 
practice  of  this  court  in  that  regard  must  now  be 
deemed  settled. 

The  objection  to  the  jurisdiction  of  this  court  is  not 
well  taken.  Nor  do  we  think  that  the  alternative  writ 
fails  to  state  facts  entitling  the  relator  to  relief.  Some 
other  objections  to  the  writ  are  made  by  the  respond- 
ent, but  as  they  do  not  relate  to  the  jurisdiction  of 
this  court,  but  refer  to  matters  which  might  be  cured 
by  amendment,  we  will  not  now  stop  to  consider  them 
in  detail,  but  will  proceed  to  the  consideration  of  the 
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question  whether  the  writ  was  properly  issued  in  this 
instance. 

The  statute  (Laws  1895,  §§  29  and  30,  p.  119),  pro- 
vides: 

**  Sec.  29.  The  writ  of  prohibition  is  the  counter- 
part  of  the  writ  of  mandate.  It  arrests  the  proceed- 
ings of  any  tribunal,  corporation,  board  or  person, 
when  such  proceedings  are  without  or  in  excess  of  the 
jurisdiction  of  such  tribunal,  corporation,  board  or 
person. 

"Sec.  30.  It  may  be  issued  by  any  court  except 
police  or  justice's  courts,  to  an  inferior  tribunal,  or  to 
a  corporation,  board  or  person,  in  all  cases  where 
there  is  not  a  plain,  speedy  and  adequate  remedy  in 
the  ordinary  course  of  law.  It  is  issued  upon  affida- 
vit, on  the  application  of  the  person  beneficially  inter- 
ested." 

And  the  question  then  is,  whether  or  not  the  supe- 
rior court,  in  appointing  a  receiver  in  the  qiM  war^ 
rarUo  proceeding,  proceeded  "  without  or  in  excess  of 
its  jurisdiction."  If  it  did,  it  should  be  prohibited 
from  taking  any  further  action  therein,  and  especially 
from  enforcing  the  order  complained  of. 

As  justifying  the  action  of  the  superior  court,  the 
respondent  relies  on  subdivisions  3  and  5  of  Sec.  326, 
of  the  Code  of  Procedure.  But,  in  our  opinion,  those 
provisions  are  inapplicable  here,  for  the  reason  that 
there  is  a  special  provision  of  the  code  with  reference 
to  the  appointment  of  receivers  in  actions  like  that  in 
which  this  receiver  was  appointed,  by  which  the 
courts  should  be  governed.  We  refer  to  §  689,  which 
is  as  follows: 

"If  judgment  be  rendered  against  any  corporation, 
or  against  any  persons  claiming  to  be  a  corporation, 
the  court  may  cause  the  costs  to  be  collected  by  exe- 
cutions against  the  persons  claiming  to  be  a  corpora- 
tion, or  by  attachment  against  the  directors  or  other 
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officers  of  the  corporation,  and  shall  restrain  the 
corporation,  appoint  a  receiver  of  its  property  and 
effects,  take  an  account  and  make  a  distribution  thereof 
among  the  creditors.  The  prosecuting  attorney  shall 
immediately  institute  proceedings  for  that  purpose." 

And  it  would  seem  reasonably  plain  from  this  pro- 
vision that  the  superior  court  had  no  right  or  power 
to  appoint  a  receiver  before  trial  and  judgment  in  the 
action  instituted  on  behalf  of  the  state.  The  sole  ob- 
ject of  the  action  was  to  dissolve  an  alleged  corpora- 
tion, or  at  least,  to  exclude  the  defendants  from 
corporate  rights  and  franchises,  and  no  judgment 
could  be  rendered  therein  except  that  prescribed  by 
§  688  of  the  code.  The  state  had  no  interest  or  right 
whatever  in  or  to  the  property  of  the  defendants,  and 
the  court  had  no  authority,  under  the  general  provi- 
sions of  the  statute  referred  to  by  the  respondent,  or 
by  virtue  of  any  supposed  equity  power  vested  in  it, 
to  take  property  from  the  possession  of  the  defend- 
ants, or  either  of  them,  and  place  it  in  the  hands  and 
under  the  control  of  a  receiver.  After  such  a  judg- 
ment has  been  rendered  against  the  defendants  as  is 
provided  for  by  §  688,  proceedings  may  be  instituted 
by  the  prosecuting  attorney  by  virtue  of  §  689,  in 
which  it  may  be  proper  to  appoint  a  receiver  to  take 
an  account  and  distribute  the  property  of  the  alleged 
corporation  among  its  creditors,  if  any  it  may  have. 
But,  pending  the  action  in  the  superior  court,  the  de- 
fendants, so  far  as  the  state  is  concerned,  have  the 
same  right  to  possess  and  manage  their  property  that 
they  had  before  the  institution  of  the  suit  against 
them  by  the  prosecuting  attorney.  "  Property  rights 
cannot  be  confiscated  by  the  state"  in  such  an  action 
as  is  now  being  waged  in  the  superior  court.  2  Mora* 
wetz.  Private  Corporations  (2d  ed.),  §  1033. 
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Nor,  on  the  same  principle,  can  such  rights  be  sus- 
pended or  interfered  with  except  by  express  authority 
of  law,  and  therefore  the  point  made  by  the  respond- 
ent that  the  superior  court  at  least  had  power  to 
appoint  a  receiver  temporarily  cannot  be  sustained. 

In  addition  to  the  motion  or  demurrer  which  we 
have  above  considered,  the  learned  superior  judge 
filed  an  answer  in  which  he  denies  any  knowledge  or 
information  sufficient  to  form  a  belief  as  to  whether 
the  relator  is  a  foreign  corporation,  or  as  to  whether 
it  has  complied  with  the  laws  of  this  state  relating  to 
foreign  corporations,  so  as  to  be  entitled  to  transact 
business  in  the  state.  He  {hus  seeks  to  put  in  issue 
the  corporate  existence  of  the  relator,  and,  having  done 
so,  claims,  first,  that  until  the  question  thus  raised  is 
determined,  the  relator  has  no  standing  in  this  court; 
and  second,  that  this  court  cannot  determine  the 
question  without  prejudging  a  matter  to  be  litigated 
in  the  action  now  pending  in  the  superior  court  of 
Spokane  county.  Now,  the  only  effect  that  issue 
could  have  on  the  present  proceeding  would  be  tp 
postpone  its  further  consideration  until  after  the  trial 
in  the  superior  court.  It  can  neither  discharge  the 
alternative  writ  heretofore  issued,  nor  impair  its  force 
or  effect  upon  the  defendants,  and  the  only  object  of 
the  writ  is  to  prevent  the  further  action  of  the  court 
in  the  matter  of  the  appointment  of  a  receiver,  during 
the  pendency  of  the  action  now  before  the  court. 
The  question,  therefore,  according  to  our  view  of  the 
law  applicable  to  this  particular  case,  is  not  so  essen- 
tial to  the  determination  of  this  application  as  to  re- 
quire this  court,  in  its  discretion,  to  refer  it  to  a 
jury,  or  even  to  await  the  rendition  of  judgment  in  the 
superior  court,  before  proceeding  further.  Laws  1895 . 
§  21,  p.  118. 
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The  statute  provides  that  the  writ  of  prohibitiou  is 
issued  on  the  application  of  the  person  beneficially 
interested,  and  it  seems  plain  to  us  that  the  relator, 
whether  it  is  a  de  jure  or  only  a  de  facto  corporation, 
is  sufficiently  interested  to  be  entitled  to  the  posses- 
sion of  its  property  until  deprived  of  it  by  a  proper 
proceeding  in  a  court  of  competent  jurisdiction. 

Some  other  minor  questions  of  fact  are  sought  to  be 
raised  by  the  answer,  but  what  we  have  already  said 
completely  disposes  of  them. 

As  it  appears  to  us  that  the  relator  is  entitled  to  the 
benefit  of  the  writj  and  that  it  has  no  other  plain, 
speedy  and  adequate  reme'dy  in  the  ordinary  course  of 
law,  it  follows  that  the  peremptory  writ  should  issue, 
and  it  is  so  ordered. 

HoYT,  C.  J.,  and  Scott,  J.,  concur. 


[No  2365.    Decided  November  30. 189a  1 

John  L.  Kahaley,  Respondent,  v.  John  Haley,  Re- 
spondent, Edward  0.  Graves,  Appellant 

BAILBB  —  LIABIUTY  FOE  CONVERSION  —  WHAT  CONSTITUTES  CONVEE8IO?7 
OF  STOCK  —  EVIDENCE. 

.  Where  the  bailor  of  a  certificate  of  shareB  of  stock  agrees  with  a 
purchaser  that  a  portion  of  the  shares  shall  be  transferred  to  him  in 
consideration  of  a  certain  price,  a  portion  of  which  is  paid  down, 
and  the  bailee  in  whose  hand  the  certificate  is  held,  consents  thereto 
and  agrees  to  hold  the  stock  for  the  purchaser  and  to  deliver  the 
same  to  him,  first  procuring  the  cancellation  of  the  original  certifi- 
cate and  the  issuance  of  another  one  to  the  purchaser  upon  his  pay- 
ing the  balance  of  the  purchase  price,  such  transaction  amounts  to 
a  sale,  and  passes  such  a  title  to  the  purchaser  as  to  authorize  an 
action  on  his  part  to  recover  for  the  conversion  of  the  stock. 

The  surrender  of  a  certificate  of  stock  to  one  not  entitled  to  it. 
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who  procnres  its  cancellation  and  the  issuance  oi  a  new  certificate 
to  himself,  amounts  to  a  conversion  of  the  stock. 

In  an  action  to  recover  for  the  conversion  of  shares  of  stock  by  a 
hailee  instituted  by  one  who  had  purchased  a  portion  of  the  shares, 
on  account  of  the  bailee's  having:  surrendered  all  the  shares  to  a 
third  party  assuming  to  be  a  purchaser  of  the  whole  of  them,  evi- 
dence tending  to  show  that  such  third  party  paid  the  bailee  in  full 
for  all  the  stock  is  immaterial. 


Appeal  from  Superior  Court,  King  County. — Hon. 
Richard  Osborn,  Judge.     Affirmed. 

BatLsmanf  Kelleher  &  Emory,  for  appellant. 
Stratton,  Lewis  &  Oilman,  and  Thomas  A,  Oamble, 
for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  action  was  brought  to  recover  the 
value  of  ten  shares  of  stock  in  the  Haley  Grocery 
Company,  which  it  was  plaimed  the  defendant  Graves 
had  wrongfully  delivered  to  one  Hill.  Said  stock  had 
been  deposited  with  Graves  as  bailee  under  the  follow- 
ing agreement: 

•'Seattle,  Washington,  January  30,  1892. 
E.  O.  Graves,  Esq.,  Seattle,  Wash. 

Dear  Sir:  We  deposit  herewith  the  following  pa- 
pers. 

1st.  The  two  notes  of  Joseph  B.  Hill  for  $2,515.35 
each,  one  dated  on  or  before  one  year  after  date;  the 
other  on  or  before  two  years  after  date. 

2nd.  Two  notes  of  John  Haley,  exactly  similar  to 
the  preceding. 

3rd.  Forty-five  shares  of  the  capital  stock  of  the 
Haley  Grocery  Company,  originally  issued  to  James 
H-  Glenn,  and  by  him  endorsed  to  Joseph  B.  Hill. 

4th.  Forty-five  similar  shares  endorsed  by  J.  H. 
Glenn  to  John  Haley. 

The  papers  are  left  with  you  with  the  following  mu- 
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tual  agreement  and  understanding:  Messrs.  Hill  and 
Haley  have  purchased  each  the  shares  mentioned  re- 
spectively, and  have  paid  J.  H.  Glenn,  by  their  respec- 
tive notes.  The  shares  are  not  to  be  delivered  up  to 
the  purchasers  until  the  notes  are  paid,  nor  are  the 
notes  to  be  removed  or  negotiated  by  the  payee  during 
the  period  which  they  run.  'On  the  payment  of  these 
notes,  which  can  be  done  at  any  time  before  or  after 
maturity,  you  will  please  deliver  to  the  purchasers, 
respectively,  their  shares,  and  each  of  the  purchasers 
shall  have  a  right  to  a  separate  release  on  the  payment 
of  his  individual  notes. 

(Signed)  J.  H.  Glenn, 

Joseph  B.  Hill, 
John  Haley. 
Witness: 

Fred  Bausman. 

I  assent  to  hold  the  aforesaid  papers  on  the  above 
terms.  (Signed)  E.  O.  Graves." 

The  shares  in  question  were  included  in  the  certifi- 
cate for  the  forty.five  shares  indorsed  by  Glenn  to 
Haley.  Haley  negotiated  a  sale  of  the  ten  shares  to 
the  plaintiff  Kahaley,  and  on  February  2, 1892,  Haley, 
Graves  and  Kahaley  met  at  Graves'  ofiice.  Graves  being 
present,  and  stated  the  terms  of  the  sale  to  him, 
whereupon  Kahaley  paid  to  Graves  $1,000,  which  was 
indorsed  upon  the  notes  given  by  Haley  to  Gienn, 
which  were  held  by  Graves,  and  for  which  the  stock 
was  pledged  as  security.  The  amount  paid  did  not 
represent  the  whole  purchase  price.  The  plaintiff 
contends  that  the  balance  remaining  unpaid  was  only 
the  sum  of  thirty  dollars,  while  Graves  contends  that 
it  ivas  something  more  than  that,  but  as  the  jury 
found  for  the  plaintiff,  it  must  be  considered  that  this 
question  of  fact  was  determined  in  the  plaintiff's 
favor. 

It  is  conceded  that  the  balance  was  not  to  be  paid 
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until  the  certificate  for  the  forty-five  shares  had  been 
surrendered,  and  two  new  certificates  taken,  one  for 
the  ten  shares  to  Kahaley,  whereupon  it  was  to  be 
turned  over  to  Kahaley  upon  his  paying  the  balance 
of  the  price  remaining  unpaid. 

It  is  conceded  that  nothing  further  was  done  by  any 
of  the  parties  until  late  in  the  month  of  October,  when 
Haley  gave  Hill  an  order  upon  Graves  in  the  follow- 
ing language: 

"  You  are  hereby  authorized  to  deliver  to  Joseph  B. 
Hill  all  shares  of  stock  of  Haley  Grocery  Company  in 
my  name  and  deposited  with  you  as  collateral  for  the 
payment  of  my  note  or  notes  to  J.  H.  Glenn,  upon  the 
payment  by  said  Hill  of  whatever  may  be  due  said 
Glenn  upon  said  notes,  or  when  for  any  other  reason 
said  stock  may  be  released  as  collateral. 

John  Haley." 

Graves  accepted  this  order  in  writing,  but  did  not 
then  deliver  to  Hill  the  certificate  of  the  shares.  On 
November  15th  Kahaley  tendered  to  Graves  the  bal- 
ance of  thirty  dollars  and  demanded  the  ten  shares  of 
stock  sold  him  as  aforesaid,  which  Graves  refused  to 
deliver  to  him,  and  thereafter  delivered  to  Hill.  Hill 
caused  the  certificate  to  be  canceled  and  a  new  one 
issued  to  him  for  the  whole  forty-five  shares,  where- 
upon the  plaintiff  brought  this  action  and  obtained  a 
judgment  in  his  favor  against  Graves,  and  Graves  has 
appealed. 

It  is  conceded  that  Graves  w^as  only  a  gratuitous 
bailee,  and  it  is  not  claimed  that  there  was  any  fraud 
upon  his  part  in  said  matter,  but  only  that  he  delivered 
the  certificate  aforesaid  to  Hill  under  a  mistaken  idea 
of  his  duty. 

The  first  errors  alleged  are  based  upon  the  refusal 
of  the  court  to  grant  a  non-suit,  and  to  peremptorily 
instruct  the  jury  to  find  a  verdict  in  favor  of  appellant 
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on  the  ground  of  insufficiency  of  the  evidence.  It  is 
based  upon  two  propositions.  One  was  that  the  plain* 
tiff  had  no  such  ownership  in  the  shares  of  stock  in 
question  as  would  entitle  him  to  maintain  the  action, 
and  the  second  was  that  there  had  been  no  conversion 
of  the  stock.  We  are  of  the  opinion  that  the  facts 
testified  to  show  a  sale  of  the  stock  from  Haley  to  Ka- 
haley,  that  Graves  consented  thereto,  agreed  to  hold 
the  stock  for  Kahaley  thereafter,  and  to  deliver  the 
same  to  him,  first  procuring  the  cancellation  of  the 
original  certificate  and  the  issuance  of  another  one 
for  the  ten  shares  to  Kahaley  upon  his  paying  the  bal* 
ance  of  the  purchase'price.  Beardsley  v.  Bearddey^  13S 
U.  S.  262  (11  Sup.  Ct.  318). 

Graves'  contention  is  that  he  was  bound  to  deliver 
the  stock  to  Hill  by  the  acceptance  of  the  written  or- 
der prior  to  the  tender  of  the  balance  by  Kahaley,  and 
that  at  the  time  he  accepted  said  order  he  had  forgot- 
ten about  the  agreement  relating  to  the  sale  of  the  ten 
shares  to  Kahaley.  Kahaley,  as  well  as  Graves,  seems 
to  have  been  somewhat  negligent  in  the  matter  in  al- 
lowing it  to  run  for  so  long  a  time  after  the  agree- 
ment aforesaid  was  entered  into,  and  had  Graves  de- 
livered the  certificate  for  the  shares  to  Hill  prior  ti> 
the  tender  of  the  balance  due  to  him  by  Kahaley 
there  might  be  ground  for  holding  that  Kahaley  was 
not  entitled  to  recover  of  Graves  for  the  shares  pur- 
chased by  him.  But  it  will  be  observed  that  the  order 
given  subsequently  by  Haley  to  Hill,  which  Graves 
accepted,  did  not  mention  any  particular  number  of 
shares,  but  directed  him  to  deliver  all  shares  of  stock 
of  the  Haley  Grocery  Company  in  Haley's  name,  then 
deposited  with  Graves  as  collateral  as  aforesaid.  At 
the  time  this  order  was  given  it  does  not  appear  that 
Haley  knew  that  Graves  still  held  the  ten  shares  which 
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had  been  negotiated  to  Kahaley,  if  that  were  material. 
We  think  the  fair  purport  of  that  order  authorized  the 
delivery  of  only  thirty-five  of  the  shares  indorsed  by 
Glenn  to  Haley,  and  that  Graves'  acceptance  of  that 
order  bound  him  to  deliver  only  that  number  of 
shares. 

There  is  some  contention  that,  at  the  time  Hill  pre- 
sented this  order  and  Graves  accepted  it,  Hill  paid  to 
Graves  the  value  of  the  whole  forty-five  shares,  but  be 
this  as  it  may,  if  such  payment  was  made  upon  a  mis- 
understanding of  the  amount  of  shares  then  held  by 
Graves  for  Haley,  steps  could  have  been  taken,  if 
necessary,  to  have  the  excess  returned  to  Hill  by 
Graves  when  he  was  reminded  of  the  true  state  of  af- 
fairs, ^nd  he  received  such  notice  at  the  time  of  the 
tender  to  him  by  Kahaley  of  the  balance  of  the  pur- 
chase price  remaining  unpaid,  and  he  had  the  stock 
in  his  possession  at  that  time.  In  any  event,  Kaha- 
ley was  not  concerned  with  the  amount  paid  by  Hill 
to  Haley,  or  to  Graves  for  him,  for  the  stock. 

The  surrender  of  the  certificate  for  the  stock  by 
Graves  to  Hill  and  the  cancellation  of  it  and  the  issu- 
ance of  a  new  certificate  to  Hill,  amounted,  under  the 
authorities,  to  a  conversion  of  the  stock,  and  there  was 
no  error  in  the  matters  stated.  1  Cook,  Stock  and 
Stockholders,  §576. 

It  is  next  contended  that  the  court  erred  in  allowing 
Haley  and  Kahaley  to  testify  to  their  understanding 
as  to  whether  the  transactions  had  between  them  and 
Glenn  in  the  presence  of  Graves  as  aforesaid,  amounted 
to  a  sale  of  the  stock,  but  we  fail  to  see  anything  ma- 
terial in  this.  Both  parties  had  testified  directly  that 
the  stock  was  sold,  and  their  further  testimony,  that 
they  intended  the  one  to  sell  it  and  the  other  to  pur- 
chase it,  could  add  nothing  to  this. 
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It  is  next  contended  that  the  court  erred  in  sustain- 
ing an  objection  to  a  question  by  appellant  to  Hill  ask- 
ing him  how  he  paid  for  the  stock  in  question.  We 
think  that  this  was  immaterial. 

The  next  errors  complained  of  are  in  relation  to  the 
instructions,  which  were  requested  by  the  appellant 
and  which  the  court  refused  to  give,  but  these  were  all 
based  upon  the  appellant's  contention  of  the  insuffi- 
ciency of  the  evidence  to  support  a  sale  of  the  stock 
by  Haley  to  Kahaley,  and  a  conversion  of  it  there- 
after, and  have  been  disposed  of  in  what  has  previ- 
ously been  said. 

The  case  seems  to  have  been  properly  submitted  to 
the  jury,  and  the  verdict  and  judgment  in  favor  of  the 
plaintiff  is  affirmed. 

Dunbar,  Anders  and  Gordon,  JJ.,  concur. 

HoYT,  C.  J.,  dissents. 


I  No  2393.    Decided  November  30. 1890.J 

Margaret  E.  F.  A.  Goodfellow,  Respondent,  v.  W. 
H.  LeMay  et  aL,  Appellants. 

GIFT  BY  HUSBAND  TO  WIFE  OF    COMMUNITY    LAND  —  LIABILITT  FOR  COK- 
M UNITY   DEBTS. 

Where  Und  has  been  conveyed  by  a  husband  to  his  wife  by  a  deed 
reciting  that  the  land  is  **  to  beheld  to  her  separate  use,"  such  land, 
when  the  transfer  has  not  been  made  in  fraud  of  creditors,  becomes 
the  separate  property  of  the  wife,  and  is  not  liable  for  community 
debts,  which  have  not  been  contracted  for  expenses  of  the  family 
or  for  the  education  of  the  children. 

The  fact  that  the  wife  was  not  present  at  the  time  of  the  execu- 
tion of  a  deed  of  lands  to  her  by  her  husband  and  was  not  consulted 
in  regard  thereto,  would  not  affect  its  character  as  vesting  a  sepa- 
rate title  in  her,  where  she  has  accepted  the  deed,  and  it  has  not 
been  made  in  fraud  of  existing  creditors. 
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The  recital  in  a  deed  by  a  husband  to  his  wife  that  the  lands  con- 
veyed were  "  to  be  held  to  her  separate  use/'  thus  in  effect  constitut- 
ing a  gift  to  her,  cannot  be  affected  by  the  parol  testimony  of  the 
husband  that  his  purpose  was  to  make  provision  for  her  and  the 
family  against  possible  reverses. 

Appeal  from  Superior  Court,  King  County. — Hon. 
J.  W.  Langley,  Judge.     Affirmed. 

J.  T.  Ronald f  for  appellants. 
Strudwick  &  Peters,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  appellants  recovered  a  judgment 
against  one  Baxter  and  one  Goodfellow,  who  was  the 
husband  of  the  respondent.  An  execution  was  issued 
upon  the  judgment  and  levied  upon  certain  lands  as 
the  community  property  of  respondent  and  her  hus- 
band, and  this  action  was  brought  to  restrain  the  sale 
of  said  lands  on  the  ground  of  their  being  the  sepa- 
rate property  of  the  respondent.  The  judgment  hav- 
ing been  rendered  in  her  favor,  this  appeal  was  taken. 
There  seems  to  be  no  contention  over  the  facts  in 
the  case.  It  appears  that  the  lands  had  been  purchased 
by  the  respondent's  husband  of  one  Leary,  and  a  deed 
taken  in  the  husband's  name,  and  that  in  January, 
1885,  for  the  purpose  of  making  a  gift  of  said  lands 
to  his  wife,  the  husband  re-deeded  the  same  to  Leary 
and  Leary  deeded  them  to  the  respondent,  the  deed 
reciting  that  the  lands  were  **  to  be  held  to  her  sepa- 
rate use." 

It  is  contended  that  the  husband's  testimony,. as  to 
his  purpose  in  causing  the  lands  in  question  to  be  con- 
veyed to  his  wife,  to  the  effect  that  he  desired  to  make 
provision  for  her  and  the  family  against  possible  re- 
verses, shows  that  the  same  was  not  intended  as  a  gift 
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to  her;  but  this,  if  material,  could  not  control  as 
against  the  expressed  intention  of  the  deed.  Nor 
would  the  fact  that  the  wife  was  not  present  when  the 
deed  was  executed  and  was  not  consulted  with  regard 
to  the  transaction  affect  it;  for  the  deed  was  made  and 
accepted  by  her  several  years  before  the  debt  to  the 
appellants  was  contracted.  Consequently  they  could 
not  be  heard  to  question  it.  But,  aside  from  this, 
there  was  no  proof  of  any  fraudulent  purpose  or  in- 
tention upon  the  part  of  the  husband  or  his  wife  as 
against  any  one.  We  think  the  law,  as  applied  to  the 
conceded  facts,  clearly  shows  that  the  respondent  was 
entitled  to  the  relief  given  her. 

The  appellants  have  asked  us  to  re-examine  the 
question  as  to  the  liability  of  the  separate  property  of 
the  wife  for  community  debts.  We  have  done  so  to 
the  extent  of  considering  the  argument  advanced 
thereon  by  the  appellants,  and  are  satisfied  with  the 
position  heretofore  taken  by  us.  It  is  not  contended 
that  the  debt  was  contracted  for  expenses  of  the  family 
or  for  the  education  of  the  children,  so  as  to  be 
chargeable  to  her  separate  property  under  §  1414  of 
the  General  Statutes. 

Affirmed. 

HoYT,  C.  J.,  and  Dunbar,  Anders  and  Gordon,  JJ., 
concur. 
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Bessie  Hendricks  et  al,  Appellants^  v.  J.  K.  Edmiston, 
et  aL,  Respondents. 

notice  of  appeal  —  BUFFICIENCr  OF   SBBVICE  —  DEED  —  OELIVEBY    IN 
ESCROW  —  WAIVBB  OF  CONDITIONS  —  ESTOPPEL. 

A  notice  of  appeal,  which  is  directed  to  all  the  parties  appearing 
in  the  action,  and  daly  served  upon  the  attorneys  appearing  for 
them,  is  sufficient,  although  hut  one  attorney  may  appear  for  sev- 
eral parties,  and  such  attorney  he  served  with  hut  one  copy  of  the 
notice. 

A  finding  that  the  conditions  upon  which  a  deed  had  heen  placed 
in  escrow  has  heen  complied  ^ith  is  warranted,  when  it  appears 
that  the  condition  was  solely  for  the  benefit  of  the  grantee  and  could 
be  waived  by  him,  and  that  he  had  waived  such  condition  by  taking 
the  deed  and  placing  it  of  record. 

Where  one  holding  the  legal  title  to  land  participates  in  a  convey- 
ance thereof  made  by  her  grantor  to  a  subsequent  grantee,  she  is 
estopped  from  setting  up  her  title  as  against  such  subsequent  grantee, 
although  he  knew  the  property  had  been  transferred  to  her,  when 
it  appears  that  she  had  no  beneficial  interest  in  the  property,  as  it 
bad  been  conveyed  to  her  merely  for  the  purpose  of  putting  it  out 
of  the  reach  of  creditors  of  her  grantor. 

Appeal  from  Superior  Court,  King  County. —  Hon. 
J.  W.  Langley,  Judge.     Affirmed. 

C  W.  CorlisSy  C.  S.  Preston,  and  Fred  H.  Peterson^ 
for  appellants. 

Hastings  &  Stedmany  Burke,  Shepard  &  McOilvra, 
and  Strudwick  &  Peters  (Herbert  W.  Huntley,  of  coun- 
sel), for  respondents. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. — Respondents  have  moved  to  dismiss. 
Their  motion  is  founded  upon  the  alleged  fact  that  all 
of  the  parties  who  appeared  in  the  action  were  not 
served  w^ith  notice  of  appeal.     It  appears,  however, 
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that  the  parties,  who  it  is  claimed  were  not  served,  ap- 
peared in  the  action  by  the  same  attorneys  as  other 
parties,  and  that  notice  of  appeal,  directed  to  all  of  the 
parties  who  appeared,  was  duly  served  upon  such  at- 
torneys. This  was  sufficient. 
Motion  denied. 

Prior  to  1890,  Seymour  Wetmore  was  the  owner  of 
the  property  described  in  plaintiflF's  complaint.  There- 
after he  executed  a  bond,  in  which  he  bound  himself 
to  convey  said  property  to  J.  K.  Edmiston,  upon  the 
performance  by  him  of  the  conditions  set  out  in  the 
bond.  To  foreclose  the  rigljts  of  said  Edmiston  and 
those  holding  under  him  under  this  bond,  this  action 
was  brought  by  the  plaintiffs,  who  claimed  to  have  ac- 
quired the  legal  title  to  the  property  by  a  warranty 
deed  from  said  Seymour  Wetmore  to  plaintiff  Bessie 
Hendricks.  Upon  the  answers  of  the  defendants  and 
the  reply  thereto  by  the  plaintiffs,  material  issues  were 
raised  as  to  the  effect  of  the  deed  from  Seymour  Wet- 
more to  Bessie  Hendricks,  and  as  to  whether  or  not 
the  conditions  of  the  bond  for  a  de^d  had  been  com- 
plied with  by  said  Edmiston  and  the  property  deeded 
to  him  by  the  said  Wetmore.  Other  questions  inci- 
dental to  these  were  also  raised,  but  the  findings  of 
the  trial  court  in  reference  thereto  were  so  fully  sup- 
ported by  the  testimony  that  it  is  not  necessary  to  say 
more  than  that  such  findings  must  be  taken  as  true 
for  the  purpose  of  determining  the  rights  of  the  par- 
ties. 

As  to  these  two  main  questions  of  fact  the  trial  court 
found  that  the  deed  from  Wetmore  to  Bessie  Hend- 
ricks, under  which  plaintiffs  claim,  was  executed  with- 
out consideration  and  for  an  illegal  purpose.  It  also 
found  that  Edmiston  had  complied  with  the  conditions 
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of  the  bond  and  that,  upon  such  compliance,  Wetmore 
had  made  such  a  conveyance  as  to  vest  in  him  the  full 
legal  title  to  the  property.  Upon  the  latter  question 
the  undisputed  proof  showed  that  there  had  been  an 
arrangement  entered  into  between  Wetmore  and  Ed- 
miston  in  which  it  was  agreed  that  Edmiston  should 
make  certain  promissory  notes  to  Wetmore;  that  said 
notes  should  be  accepted  in  full  payment  of  the 
amount  then  due  upon  the  bond;  that  by  reason  of 
such  payment  Wetmore  was  to  comply  with  the  re- 
quirements of  the  bond  and  convey  the  legal  title  to 
the  property  to  Edmiston.  There  was  also  evidence 
tending  to  show  that  this  arrangement  had  been  fully 
carried  out  by  the  delivery  of  the  notes  to  Wetmore 
and  of  the  necessary  conveyance  to  Edmiston.  This 
evidence  was  contradicted  by  that  introduced  on  the 
part  of  the  plaintiffs,  which  tended  to  show  that  the 
arrangement  was  not  completed;  that  the  notes  and 
deed  were  placed  in  escrow  and  had  never  been  deliv- 
ered. Three  witnesses  offered  by  the  plaintififs  testi- 
fied to  facts  which  tended  to  show  that  the  papers  were 
at  the  time  of  their  execution  placed  in  escrow  so  as 
not  to  take  effect  until  certain  conditions  had  been 
complied  with;  but  their  testimony  did  not  agree  as 
to  the  conditions  upon  which  the  instruments  were  to 
become  operative.  One  of  them  testified  to  facts  tend- 
ing to  show  that  they  were  not  to  be  eflFective  until 
some  arrangement  had  been  made  as  to  the  title 
of  the  plaintiff  Bessie  Hendricks.  The  others  testi- 
fied to  facts  tending  to  show  that  they  were  to  be 
effective  when  the  title  conveyed  by  the  deed  to  Ed- 
miston had  been  approved  by  his  attorney.  And  the 
court  was  justified  in  finding  the  latter  condition  to 
have  been  the  one  agreed  upon,  and,  if  it  was,  the 
condition  was  solely  for  the  benefit  of  Edmiston  and 
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could  be  waived  by  him,  and  was  waived  when  he  took 
the  deed  and  placed  it  upon  record.  Taking  all  the 
evidence  into  consideration,  the  trial  court  rightfully 
found  that  the  transaction  in  question  was  fully  com- 
pleted, and  that  the  title  which  Wetmore  had  in  tbo 
property  at  the  date  of  the  transaction  thereby  became 
vested  in  Edmiston. 

This  brings  us  to  a  consideration  of  the  claim  of 
title  of  the  plaintiffs  under  the  deed  from  Wetmore  to 
plaintiff  Bessie  Hendricks.  It  is  conceded  that  this 
deed  was  executed  and  placed  on  record  before  the 
date  of  the  transaction  which  resulted  in  the  deed  from 
Wetmore  to  Edmiston.  If  it  conveyed  title  which  tlie 
plaintiffs  were  in  a  situation  to  assert  against  that 
conveyed  by  the  deed  to  Edmiston,  Wetmore,  at  the 
date  of  the  latter  deed,  had  nothing  to  convey,  and 
the  plaintiffs  at  the  date  of  the  commencement  of  the 
action  were  the  owners  of  the  property.  The  deed  to 
plaintiff  Bessie  Hendricks  covered'  other  property 
than  that  the  title  to  which  is  involved  in  this  action, 
and  the  testimony  tended  to  show  that  the  deed  was 
lirst  made  out  for  the  purpose  of  conveying  only  such 
other  property,  and  that  after  it  had  been  so  made  out 
it  was  changed  to  cover  the  property  in  question  for 
the  purpose  of  placing  the  apparent  title  thereto  in 
the  plaintiff  Bessie  Hendricks,  so  that  it  would  not  be 
affected  by  certain  proceedings  against  Wetmore,  and 
not  for  the  purpose  of  vesting  the  title  in  the  grantee 
for  her  own  benefit.  The  testimony  upon  this  question 
was  not  as  full  as  it  might  have  been,  but  when  the 
circumstances  are  taken  into  consideration,  that  of  thei 
plaintiff  Bessie  Hendricks  alone  was  sufficient  to  war- 
rant  the  court  in  finding  as  it  did  upon  this  question. 
Her  testimony  as  to  the  transactions  immediately 
connected  with  the  execution  of  the  deed,  taken  in 
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connection  with  what  was  proven  as  to  her  conduct 
at  the  time  of  the  alleged  settlement  of  the  bond  matter 
between  Wetraore  and  Edmiston,  sufficiently  showed 
that  she  took  title  to  the  property  in  question  not  for 
her  own  benefit  but  to  preserve  it  for  Wetmore.  The 
practically  undisputed  testimony  as  to  the  transactions 
connected  with  such  settlement  was  that  the  plaintiff 
J.  K.  Hendricks,  who  was  the  husband  of  the  plaintiff 
Bessie  Hendricks,  was  fully  authorized  to  act  Tor  her 
in  everything  connected  with  the  transaction;  that  he 
fully  understood  the  terms  and  conditions  of  this 
settlement;  that  he  was  consulted  with  about  it'  and 
actively  participated  therein;  that  he  accepted  a  por- 
tion of  the  proceeds  of  such  settlement.  Such  testi- 
mony established  beyond  question  the  fact  that  the 
plaintiff  J.  K.  Hendricks  had  such  connection  with 
all  the  transactions,  which  resulted  in  the  conveyance 
of  the  title  by  Wetmore  to  Edmiston,  that  he  could 
not  be  heard  to  question  the  title  thus  conveyed. 
And  his  wife  for  whom  he  was  acting  was  also  bound 
by  what  was  then  done. 

But  it  is  not  necessary,  to  conclude  her,  to  hold 
that  she  was  bound  by  the  action  of  her  husband,  for 
the  reason  that  there  was  testimony  which  directly 
connected  her  with  the  transaction.  The  largest  of 
the  notes  which  were  given  by  Edmiston  to  Wetmore 
was,  by  said  Wetmore,  endorsed  to  her  and  by  her 
own  hand  endorsed  in  blank.  It  also  appeared  that 
this  note  was  deposited  in  bank  as  the  property  of  J. 
K.  Hendricks  and  Bessie  Hendricks,  and  that  certain 
payments  thereon  were  made  to  J.  K.  Hendricks. 
These  facts,  when  taken  in  connection  with  the  other 
circumstances  proven,  were  sufficient  to  show  that 
Bessie  Hendricks,  as  well  as  J.  K.  Hendricks,  was  an 
active  party  to  the  transaction  which  culminated  in 
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the  conveyance  of  the  title  by  Wetraore  to  Edmision. 

But  it  is  contended  on  the  part  of  the  appellants 
that,  even  if  she  was,  she  is  not  thereby  prevented 
from  asserting  title  to  the  property,  for.  the  reason 
that  Ediniston  at  the  time  of  the  transaction  knew 
that  the  property  had  been  conveyed  by  Wetmore  to 
her.  If  she  had  had  any  real  interest  in  the  title 
conveyed  to  her  by  Wetmore,  it  might  be  true  that 
she  wodld  not  be  estopped  from  asserting  it  by  reason 
of  her  consent  to  the  conveyance  to  Edmiston;  but,  in 
view  of  the  fact  that  she  had  no  beneficial  title,  it  is 
but  fair  to  presume  that  all  of  the  parties  acted  upon 
the  fact,  which  was  then  known  to  them,  that  Wetmore 
was  the  real  owner  of  the  property;  and,  if  they  did 
so  act,  none  of  them  are  now  in  a  position  to  deny 
that  a  conveyance  by  him  passed  a  good  title. 

A  careful  examination  of  the  entire  record  satisfies 
us  that  the  findings  of  fact  by  the  trial  court  were 
justified  by  the  evidence  and  that  such  findings  justi- 
fied the  legal  conclusions  founded  thereon. 

The  decree  will  be  affirmed. 

Scott  and  Anders,  JJ.,  concur. 

Gordon,  J.,  not  sitting. 
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[No.  2409.    Decided  November  30,  1896  ] 

J.  W.  DuTCHER,   Appellant,   v.    H.  C.    Howard,   Re- 
spondent. 

WITNB08  —  RB-EXAMIMA.TION — MAY    COVER  GROUND  OP  CR0fe»8-KXAMIN- 
ATION  —  NON-»Urr  —  SUFFICIENCY  OF  EVIDENCE. 

Where  coansel  examine  a  witness  as  to  facts  not  admiHcible  in 
evidence  the  other  party  is  entitled  to  re-examine  as  to  the  testi- 
mony elicited. 

A  non-sait  is  improper,  when  there  is  sntficient  testimony  to 
sustain  a  verdict,  although  the  facts  testified  to  may  be  inadmissible 
in  evidence  and  are  only  properly  in  the  case  as  a  result  of  the  un- 
challenged examination  of  witnesses. 

Appeal  from  Superior  Court,  Skagit  County. — 
Hon.  Hknry  McBridb,  Judge.     Reversed. 

Million  &  Hoiiser^  for  appellant : 

''If  the  counsel  chooses  to  cross-examine  the  wit- 
ness to  facts,  which  we're  not  admissible  in  evidence, 
the  other  party  has  a  right  to  re-examine  him  as  to 
the  evidence  so  given."  1  Greenleaf,  Evidence,  (13th 
ed.)  §  468;  1  Rice,  Evidence,  p.  610;  King  v.  Haney^ 
46  Cal.  563  (13  Am.  Rep.  217);  Hogan  v.  Shuart,  28 
Pac.  969;  Sullivan  v.  City  of  OskkosK  13  N.  W.  469; 
Chicago,  etc,  Ry.  Co.  v.  Wiehe,  41  N.  W.  297;  Wheelock 
v.  Godfrey,  35  Pac.  319;  Bruce  v.  State,  21  S.  W.  681; 
Toliverv.  State,  10  South.  428;  Byrne  -v.  Reed,  17  Pac. 
202;  FavXoon  v.  Johnston,  9  S.  E.  394;  Wiggins  v.  Outlu 
rie,  101  N.  C.  661;  Dallmeyer  v.  DaUmeyer,  16  Atl.  72; 
Cropsey  v,  Averill,  8  Neb.  151. 

Where  counsel  allows  testimony  to  go  in  without 
objection,  with  a  full  knowledge  of  its  character  at 
the  time  it  is  offered,  they  cannot  at  the  close  move  to 
strike  out,  even  if  their  motion  would  otherwise  have 
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been  well  taken.  Wendt  v.  Chicago^  etc.,  Ry,  Co.^  57 
N.  W.  227;  People  v.  Nelson,  24  Pac.  1006;  Hickman  v. 
Green,  27  S.  W.  440;  Bingham  v.  Walk,  27  N.  E.  485; 
Brown  v.  Owen,  94  Ind.  31;  Brown  v.  Cleveland,  62  N. 
W.  463;  Ellinger  v,  Ratolings,  40  N.  E.  146;  Lake  Shore, 
etc,,  Ry.  Co.  v.  Mcintosh,  38  N.  E,  476;  Mabry  v.  State, 
14  South.  267;  Taylor  v.  McGrath,  36  N.  E.  164;  Way 
V.  Johnson,  58  N.  W.  553;  Western  Home  Ins,  Co,  v. 
Richardson,  58  N.  W.  600. 

Sinclair  &  Smith,  and  George  A.  Joiner,  for  respondent  : 

No  questions  can  properly  be  put  to  a  witness  on 
re-examination,  which  do  not  relate  to  mutters  in- 
quired into  on  cross-examination,  even  the  fact  that  a 
witness  on  his  cross-examination  has  related  a  part  of 
a  hearsay  story  will  not  authorize  the  party  calling 
him  to  call  out  the  rest  of  it,  if  a  proper  objection  is 
interposed.  Miller  v,  Illinois  Central  R.  R,  Co.,  57  N. 
W.  4 J 8;  Fry  v:  Leslie,  12  8.  E.  671;  Schaser  v.  State,  36 
Wis.  429;  Bassham  v.  State,.  38  Tex.  622;  Wagner  v. 
People,  30  Mich.  384;  Uhe  v.  Chicago,  etc,,  Ry,  Co.,  54 
N.  W.  601;  Fremont  Butter  &  Egg  Co.  v.  Peters,  63  N. 
W.  791;  Redman  v,  Peirsol,  39  Mo.  App.  173;  Roberts  v. 
Boston.  21  N.  E.  668;  Avery  v.  Matiice,  9  N.  Y.  Supp. 
166. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  is  an  action  brought  by  appellant 
against  respondent  for  damages  in  the  sum  of  $10,000 
alleged  to  have  been  sustained  by  appellant  by  reason 
of  certain  wrongful  acts  of  respondent  in  alienating 
the  affections  of  appellant's  wife,  thereby  causing  ap- 
pellant to  be  deprived  of  the  comforting  society  of  said 
wife  and  causing  his  domestic  relations  to  be  broken 
up  and  destroyed,  etc. 
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The  answer  was  a  denial  of  the  acts  and  the  cause 
proceeded  to  trial  before  a  jury.  At  the  close  of 
plaintiff's  testimony  defendant  moved  for  a  non-suit 
on  the  ground  of  a  total  failure  of  proof,  which  motion 
was  granted  by  the  court. 

During  the  trial  one  Mrs.  \(.  J.  Larson  testified  on 
behalf  of  the  plaintiff,  and  in  her  examination  in 
chief  she  testified  over  respondent's  objection  to  cer- 
tain acts  and  transactions  which  had  taken  place 
between  respondent  and  appellant's  wife.  This  testi- 
mony was  based  upon  what  appellant's  wife  had  told 
witness  with  reference  to  these  matters.  At  the  close 
of  the  examination  in  chief  of  this  witnetss,  counsel 
for  the  respondent  moved  to  strike  out  all  the  testi- 
mony as  to  what  was  told  witness  by  Mrs.  Dutcher, 
the  appellant's  wife,  which  motion  was  granted  by  the 
court.  Thereupon,  on  cross-examination,  counsel  for 
the  respondent  proceeded  to  examine  witness  with 
reference  to  the  same  matters  which  had  been. elimi- 
nated from  the  case  by  the  ruling  of  the  court  on  re- 
spondent's motion.  On  the  re-direct  examination  the 
counsel  for  the  appellant  again  went  into  the  testimony 
called  out  by  the  respondent,  carrying  on  the  same  line 
of  inquiry  on  re-cross-examination  that  had  been  car- 
ried on  by  the  cross-examination  of  the  respondent. 
At  the  close  of  this  witness's  testimony  respondent's 
counsel  moved  that  all  the  testimony  concerning  the 
confession  made  to  the  witness,  Mrs.  Larson,  as  testi- 
fied to  by  her,  be  stricken  from  the  record.  This 
motion  was  granted  by  the  court  and  the  granting  of 
said  motion  is  assigned  as  error  here.  We  are  satis- 
fied from  the  testimony  in  this  case  that,  if  the  testi- 
mony of  Mrs.  Larson  were  allowed  to  stand,  there  was 
sufficient  testimony  to  have  been  submitted    to   the 
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jury,  and  the  court  would  not  have  been  warranted  in 
granting  a  motion  for  non-suit. 

It  is  contendad  by  the  respondent  that  the  error 
alleged  by  the  appellant  is  not  based  upon  the  facts  in 
the  case,  that  the  record  shows  that  the  witness  was 
not  examined  as  to  what  Mrs.  Dutcher  said  to  the 
witness,  and  that  no  part  of  the  cross-examination 
was  directed  towards  ascertaining  what  Mrs.  Dutcher 
said  or  confessed,  whether  wholly  or  in  part;  but  we 
have  examined  the  testimony  thoroughly  and  are  con- 
vinced that  the  record  bears  out  the  statement  made 
by  the  appellant.  The  counsel  chose  to  examine  the 
witness  as  to  facts  which  were  not  admissible  in  evi- 
dence, and  under  all  the  authorities,  and  for  the  best 
of  reasons,  we  think  the  other  party  had  a  right  to  re- 
examine as  to  the  evidence  elicited  by  the  cross- 
examination. 

For  this  error  in  striking  out  testimony  which,  if 
admitted,  would  have  been  sufficient  to  have  sustained 
a  verdict,  the  judgment  will  be  reversed  with  instruc- 
tions to  overrule  the  motion  for  non-suit. 

Anders  and  Gordon,  JJ.,  concur. 

HoYT,  C.  J.,  dissents. 


[No.  2286.    Decided  July  9,  1896] 

John  F.  Warner,  Plaintiff,  v.  D.  A.  Oowib  et  al,  DefendanUj  Kbbpk 
&  Perkins,  Oamishee  Defendants. 

Original  Application  for  Certiorari, 

John  W,  Whithan,  for  petitioner. 

Per  CMn'am.— This  is  an  application  for  a  writ  of  certiorari  where 
the  original  amount  in  controverfly  is  less  than  $200.  In  the  case  of 
State t  ex  reL  Hamilton,  v.  Superior  Court  of  Jefferson  County ,  S  Wash. 
271  (36  Pac.  27),  we  held  that  we  had  no  jurisdiction  to  review  the 
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action  of  the  superior  coart  by  means  of  certiorari  proceedings  when 
the  original  amount  in  controversy  in  the  case  did  not  exceed  the 
sum  of  $200,  and  the  action  did  not  involve  the  legality  of  a  tax» 
impost,  assessment,  toll,  municipal  fine,  or  the  validity  of  a  statute, 
and  that  to  allow  tlie  relator  to  obtain  a  reversal  of  the  judgment 
through  the  medium  of  certiorari,  which  he  could  not  obtain  by  ap- 
peal, would  be  to  render  nugatory  the  provision  of  the  constitution 
above  quoted.  This  case  falls  exactly  within  the  rule  announced  in 
the  case  above  cited,  and  for  that  reason  the  writ  will  be  denied. ' 


[No.  2384.    l>eclded  September  25, 1896.] 


Appeal  from  Superior  Court,'  Pierce  County, — Hon.  John  C. 
Stallcup,  Judge.    Reversed. 

Coiner  A  Shackleford,  and  Crowley  ^  Sullivan  dc  Orosscupy  for  appel- 
lants. 

Wickersham  <k  Reidy  for  respondent. 

Per  Curiam. — ^The  judgment  in  this  case  is  directly  in  conflict  with 
the  decision  of  this  court  in  State,  ex  reh  Barton  v,  Hopkins,  14  Wash. 
59  (44  Pa^.  134),  and  Mullen  v.  SackeU,  14  Wash.  100  (44  Pac.  136).  The 
judgment  will  therefore  be  reversed  and  the  cause  remanded  to  the 
lower  court  with  instructions  to  sustain  defendants'  demurrer  to  the 
complaint. 


[  Na  3202.    Decided  September  25, 1896.] 

E.  M.  Rands,  Appellant,  v.  The  County  op  Clarke  et  aL,  Respond- 

ent$. 

Appeal  from  Superior  Court,  Clarke  County. — Hon.  A.  L.  Mil- 
LEB,  Judge.    Affirmed. 

W,  W,  McCredie,  for  appellant. 

Moody,  Coovert  A  Stapleton,  for  respondents. 

Per  Curiam,— ^his  case  falls  substantially  within  the  rule  an- 
nounced by  this  court  in  State,  ex  rel.  Barton,  v.  HopJcins,  14  Wash. 
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59  (44  Pac.  134),  and  the  further  opinion  filed  in  that  case  March 
31, 1896,  and  reported  on  page  550,  Vol.  44,  Pac.  Rep.  (14  Wash. 
66).  Hence,  in  accordance  with  the  rule  there  announced,  the 
judgment  will  be  affirmed. 


fNo.  1827.    Decided  September  28,  1806.] 

^tJl\         '^^^  Statk  of  Washington,  Respondent,  v.  Georgb  Smith,  Appeh 
88  8841  lanL 

Appeal  from  Superior  Court,  Spokane  County. 

Houghton  d:  Ridpath,  /.  L,  Crotty,  and  S,  A,  Johnston,  for  appel* 
lant. 
James  E.  Fenton,  for  The  State.  • 

Per  Curiam. — ^This  case  involves  the  same  question  that  was  de- 
cided by  this  court  in  StaU  v,  HalberL  14  Wash.  306  (44  Pac.  538). 
Upon  the  authority  of  that  case  the  judgment  herein  is  reversed 
and  the  cause  remanded  with  directions  to  the  lower  court  to  sus- 
tain the  demurrer  to  the  information. 


[No.  2104.    Decided  September  30,  1896.1 

Walter  Ix>veday,  as  Receiver,  AppeUani,  v.  P.  D.  Norton  etal,,  Re- 
spondents, 

Appeal  from  Superior  Court,  Pierce  County. —Hon,  W.  H.  Pritcb- 
ARD,  Judge.    Affirmed. 

John  D.  Fletcher  (Fred  A.  Brown  and  W,  A.  Peters,  of  counsel),  for 
appellant. 
Herbert  S,  Origgs,  for  respondents. 

Per  Curiam. — It  is  not  claimed  that  the  findings  of  fact  made  by 
the  superior  court  do  not  justify  its  conclusions  of  law  founded 
thereon ;  but  it  is  earnestly  contended  that  some  of  the  findings  of 
fact  are  not  supported  by  the  evidence.  A  careful  examination  of 
the  voluminous  record  has  failed  to  satisfy  us  that  such  was  the  case. 
On  the  contrary  we  think  that  every  material  finding  of  fact  was 
not  only  sustained  by  competent  testimony,  but  was  in  accordance 
with  a  fair  preponderance  of  all  the  evidence  offered.    The  reasons 
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which  have  led  U8  to  this  conclusion  coold  not  be  satisfactorily  given 
without  a  recital  of  much  of  the  voluminous  evidence  introduced 
upon  the  trial,  and  this  could  not  properly  be  done  in  this  opinion. 
Hence  we  shall  content  ourselves  with  saying  that  the  questions  of 
fact  presented,  upon  which  a  reversal  of  the  judgment  is  sought, 
have  been  determined  by  us  adversely  to  the  contention  of  the  ap- 
pellant. 
The  judgment  will  be  affirmed. 


j  Na  2326.    Decided  October  8,  1896.] 

The  State  of  Washington  on  the  Relation  op  Thomas  B.  Mullen, 
Respondent,  v.  Thomas  E.  Dohebtt,  Appellant 

Appeal  from  Superior  Court,  Pierce  County. — Hon.  W.  H.  Pbitch- 
ABD,  Judge.    Affirmed. 

Qovnor  TecUs,  J,  P.  Judson,  and  W,  H,  H,  Kean,  for  appellant 
Claypoolf  Cushman  <k  Cuehmany  for  respondent. 

Per  Curiam, — For  reasons  announced  in  the  opinions  recently 
filed  by  this  court  in  the  cases  of  Fawcett  v.  Superior  Court  of  Pierce 
County,  ante  p.  342  and  Statey  ex  reL  Mullen  v.  Superior  Court  of  Pierce 
County,  ante,  p.  376,  the  writ  applied  for  will  be  denied. 


[  No.  2302.    Decided  November  9, 1896. 
D.  Buchanan,  Respondent,  v.  Adams  County,  Appellant,  I  i5b^| 

Appeal  from  Superior  Court,  Adams  County. —  Hon.  Wallace 
Mount,  Judge.    Reversed. 

0.  R,  Holcomb,  and  James  A.  Haight,  for  appellant 
D.  Buchanan,  for  respondent. 

Per  Curiam. — Under  the  rule  announced  by  this  court  in  Olympia 
Water  Works  r.  Board  of  Equalization  of  Thurston  County ^  14  Wash. 
268  (44  Pac.  267),  an  appeal  did  not  lie  from  the  order  made  by  the 
board  of  equalization  to  the  superior  court.  Such  court  was  there- 
fore without  jurisdiction  to  make  the  order  from  which  this  appeal 
has  been  prosecuted.  It  will  be  reversed  and  the  proceeding  din- 
missed. 
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[No.  2-287.    Decided  Xoveinl>er  16, 1896.] 
Stanton  W.\bburton,  Respondent  v.  £.  G.  Bacon  et  oZ.,  Appellants. 

Appeal  from  Superior  Court,  Pierce  County. —  Hon.  W.  H. 
Pritchabd,  Judge.    Affirmed. 

Coiner  &  Shacklefordf  and  Joseph  C.  DUlow,  {L.  P,  Skackle/ordt  of 
counBel),  for  appellant. 
Stanton  Warburtonj  for  respondent. 

Per  Curiam. — The  errors  complained  of  in  this  case  relate  in  sub- 
stance to  the  facts  found  by  the  lower  court.  After  a  consideration 
of  the  proofs  and  the  able  alignment  of  appellants'  counsel,  we  are 
not  satisfied  that  such  findings  should  be  materially  set  aside  or 
modified,  however  we  might  have  found  theron  as  an  original  pro- 
position. A  discussion  of  the  proofs  would  serve  no  purpose  in  the 
published  reports  and  the  judgment  is  affirmed. 


[No  2372.    Decided  November  21,  1896.] 

Starr  &  Company,  Appellant ,  v.  J.  E.  Cmilbbro  et  aL,  Respond- 
ents, 

Appeal  from  Superior  Court,  King  County. — ^Hon.  Richard  Os- 
BORN,  Judge.     Affirmed. 

Metcalfe  d:  Jureift  for  appellant. 

John  E,  Humphries'  E,  P,  Edsen^  and  Stratton,  Lewis  d:  GUman, 
for  respondents. 

Per  Curiam. — An  investigation  of  the  pleadings  and  of  the  testi- 
mony in  this  case  convinces  us  that  no  testimony  was  offered  by  the 
]>laintiff  which  would  have  been  sufficient,  if  uncontradicted,  to  have 
sustained  the  verdict.  The  motion  for  a  non-suit  was,  therefore, 
propel  ly  sustained,  and  the  judgment  will  be  affirmed. 
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[No.  -i.JO;).    r>eclded  November  27,  1896.] 
E.  D.  Bacon  et  al,,   AppellanU,  v.   City  of  Seattle,  Bespondejit. 

Appeal  from  Superior  Court,  King  County. 

StraUorit  Lewis  d:  Oilman,  for  appellants. 

John  K.  Brown,  and  BcUtle  iC*  Shipkyt  for  respondent. 

Per  Curiam. — The  appellants,  in  the  elaborate  brief  filed  in  this 
cause,  have  attempted  to  distinguish  it  from  the  cases  of  Frederick 
V,  SeaUle,  13  Wash.  428  (43  Pac.  364),  and  Cline  v.  SeaUk,  13  Wash. 
444  (43  Pac.  367) ;  but  a  careful  examination  of  every  question  dis- 
cussed has  failed  to  satisfy  us  that  this  case  does  not  fall  fairly 
within  the  principles  therein  announced,  and  upon  the  authority  of 
those  cases  the  judgment  must  be  affirmed. 


(No  2347.    Decided  November  M,  ISOd] 

Thk  State  of  Washington  on  the  Relation  of  Amsterdamsch 
Trustees  Kantoor,  v.  Superior  Court  of  Spokane  County  and 
Norman  Buck,  Judge  thereof. 

Original  Application  for  Prohibition. 

Binkleyy  Taylor  <k  McLaren,  and  Graves,  Wolf  d*  Graves,  for  re- 
lator. 

Cyrus  Happy,  for  respondents. 

Anders,  J. — ^This  case  presents  substantially  the  same  questions 
that  were  involved  and  determined  in  the  case  of  State,  ex  rel.  Am- 
sterdamsch  Trustees  Kantoor  v.  Superior  Court,  ante,  p.  668,  and  for 
the  reasons  given  in  the  opinion  therein,  the  peremptory  writ  of 
prohibition  must  be  granted. 

Hoyt,  C.  J.,  and  Scott,  J.,  concur. 
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ABATEMENT  OF  ACTION. 

FUa  in  Abatement  —  Anoilur  Action  Pending.  Where  an 
electric  light  company  has  secared  a  restraining  order  pro- 
hibiting a  city  from  interfering  with  it  while  stretching  cer- 
tain wires  which  had  been  torn  down  the  night  before  by 
the  city  officials,  a  subseqaeut  action  by  the  city  seeking  to 
restrain  the  company  from  replacing  its  wires  involves 
identical  issues  and  is  subject  to  a  plea  in  abatement. 
— Tae(yma  v.  Commercial  Electric  Light  <Sc  Power  Co 515 

ACCOUNTING. 

Right  to  —  Property  Secured  Through  Fraud,  One  who,  in 
order  to  induce  another  to  purchase  certain  land,  represents 
that  the  purchase  price  is  a  given  sum,  and  that  he  will 
take  one  half  of  the  land  if  the  latter  will  join  with  him  i«i 
the  purchase,  is  bound  to  so  account  to  the  latter  that  each 
will  derive  the  same  benefit  from  the  contract  of  purchase, 
when  the  former  had  an  agreement  with  the  seller  for  the 
purchase  of  the  property  at  a  less  sum  than  he  represented 
to  his  co-purchaser  that  the  land  could  be  secured  for. — Ken- 
nah  V,  Huiton 278 

See  Pabtnbbship,  2. 

ACCOUNT  STATED. 

1.  What  Amounts  To  —  Evidence.  An  account  made  out  by  one 
and  presented  to  the  person  against  whom  the  charges  are 
made,  and  not  objected  to  by  him  within  a  reasonable  time, 
will  be  taken  to  have  been  consented  to  so  as  to  become 

.  stated,  the  determination  of  what  is  a  reasonable  time  de- 
pending upon  all  the  circumstances  surrounding  the  busi- 
nesstransactions  of  the  parties. — AuU  v.  Interstate  Saving 
A  Loan  Assn 627 

2.  Same—  When  Question  of  Law.  When  the  facts  in  regard 
to  the  statement  of  an  account  are  agreed  upon,  the  ques- 
tion of  what  is  a  reasonable  time  within  which  the  ac- 
count will  be  presumed  to  become  stated,  is  one  of  law; 
and,  when  the  facts  are  not  agreed  upon,  it  is  a  mixed  ques- 
tion of  law  and  fact.— /d 627 

(703) 
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S.  Same  —  Presumptions.  The  presumption  that  an  account 
had  been  consented  to  so  as  to  become  a  stated  account  is 
not  warranted  by  proof  showing  that  an  attorney  had  pre- 
sented his  bill  for  services  to  a  client  in  another  city,  and 
that,  some  twenty  days  after  the  receipt  of  the  letter,  the 
latter  had  written  asking  for  information  in  order  to  deter- 
mine as  to  the  justness  of  the  account,  which  the  attorney 
failed  to  give ;  and  the  fact  that  the  client  had  not  denied 
the  bill  rendered  would  not  show  an  agreement  thereto,  so 
long  as  the  demand  for  information  had  not  been  complied 
with.— Jd .' 627 

ADULTERATION  OF  FOOD.    See  Criminal  Law,  13. 

APPEAL. 

1.  Judgment  Below  Upon  Remand  —  Compliance  with  Mandate, 
Where  the  appellate  court  has  held  that  the  appellant 
holds  certain  re  al  estate  in  his  own  name  in  trust  for  a 
partnership  of  which  he  was  a  member,  and  that  upon  pay- 
ment to  him  of  moneys  advanced  for  its  purchase,  for  which 
he  was  entitled  to  a  lien  thereon,  the  remaining  property  or 
its  proceeds  should  be  divided  among  the  partners  according 
to  their  proportionate  interests,  the  trial  court  on  a  remand 
of  the  case  has  no  authority  to  enter  anorder  that  the  re- 
spondent would  be  entitled  to  a  deed  conveying  to  him  a 
certain  proportion  of  the  trust  property  on  his  pa3m[ient 
to  appellant  of  respondent's  proportion  of  the  indebtedness. 
Soules  V.  McLean 22 

2.  Time  for  Appeal — Reduction  by  Statute^  When  Operative  Upchi 
Pending  Appeals  An  appeal  taken  within  six  months  after 
judgment,  pursuant  to  the  appeal  act  of  1893,  is  in  time, 
although  prior  to  the  taking  of  the  appeal  the  act  of  1895  was 
passed  reducing  the  time  in  which  an  appeal  might  be  taken 
to  ninety  days,  the  latter  act,  however,  not  becoming  effec-  ^ 
tive  until  after  said  appeal  had  been  taken.—'Brookman  v. 
State  Ins.  Co 29 

3.  Service  of  Statement  of  Facts.  Service  upon  respondent  of  a 
copy  of  a  statement  of  facts  prior  to  the  filing  of  the  original 
in  the  clerk's  office,  is  ineffectual  for  purposes  of  appeal. 
B<\rkley  v.  Barton 33 

4.  Timeof  Appeal— Estoppel  Where  an  appeal  has  been  taken 
from  a  judgment,  the  appellant  is  estopped  to  afterwards 
take  advantage  of  the  fact  that  no  copy  of  the  judgment 
had  been  served  upon  him.— Jd 38 
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5.  Want  of  Special  Findings  —  When  Not  Error,  Failure  of 
the  court  to  make  special  findings  cannot  be  urgedon  ap- 
peal, where  no  requests  therefor  appear  in  the  record. — 
Davis  V.  Ford 107 

6.  Exceptions  to  Findings — Wfien  Taken,  Where  exceptions  to 
findings  of  fact  and  conclusions  of  law  are  not  taken  within 
five  days  after  their  filing,  as  required  by  Laws  1893,  p. 
112,  $  3,  they  are  insufiicient  to  secure  a  review  in  the  ap- 
pelate court  of  the  evidence  upon  which  they  are  based. — 
National  Bank  of  Commerce  v,  Seattle  Pickle  and  Vinegar 
Works 126 

7.  Same  — Power  of  Court  to  Extend  Time,  The  act  of  March  16, 
1893  (Laws  1893,  p.  415,  ^24),  providing  that  '*the  court 
may  enlarge  or  extend  the  time,  for  good  cause  had  or 
taken,  notice  of  paper  filed  or  served,  or  may  .  .  .  permit 
the  same  to  be  done  or  supplied  after  the  time  therefor 
has  expired,"  does  not  relate  to  nor  govern  proceedings  sub- 
sequent to  the  entry  of  judgment,  as  the  title  of  the  act  in- 
dicates that  it  is  merely  "An  act  to  provide  for  the  manner 
of  commencing  civil  actions  in  the  superior  courts,  and 
bringing  the  same  to  trial." — Id 129 

8.  Errors  Not  Raised  Below,  The  alleged  unconstitutionality 
of  the  act  conferring  upon  boom  companies  the  right  of 
eminent  domain,  owing  to  defect  in  the  title  of  the  act,  will 
not  be  considered  on  apeal,  When  not  raised  in  the  court 
below  nor  in  the  briefs  in  the  supreme  court. — North  River 
Boom  Co.  V.  Smith 188 

9.  Erroneous  Instructions  — Binding  on  Jury,  Although  an  in- 
struction to  the  jury  may  have  been  wrongfully  given,  it 
is  binding  and  conclusive  upon  the  jury. — Pepperall  v.  City 
Park  Transit  Co 176 

10.  Same— Law  of  Case,  An  erroneous  instruction,  when  not 
complained  of  and  excepted  to,  constitutes  on  appeal  the 
law  of  the  case,  and  the  record  will  not  be  examinedat  the 
instance  of  the  respondent  for  the  purpose  of  determining 
wherein  it  is  erroneous.— Jd 176 

11.  Review  of  Equity  Case.  An  equity  cause  will  not  be  re- 
versed for  technical  defects  in  pleadings,  where  it  has  been 
fairly  tried  and  decided  in  accordance  with  the  proofs. — 
Mason  v,  McOee 272 

12.  Assignment  of  Error,  An  assignment  of  error  that  the 
court  erred   in    overrulinK  a  demurrer  to  an  answer  is 

45—1.5  WASH. 
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sufficiently  definite,  especially  when  the  court  in  so  ruling 
does  not  disclose  its  reasons  theretor,— Phelps  v.  Tacoma. .  367 

13.  Effect  of  Appeal,  Where  an  appeal  has  heen  perfected,  the 
superior  court  no  longer  has  jurisdiction  in  the  proceeding 
for  the  purposes  of  any  action  except  those  specially  pro- 
vided for  in  the  act  relating  to  appeals  (Laws  1893,  p.  119). 

— StaUf  ex  rel.  Mullen,  v.  Superior  Court 376 

14.  Presentation  of  Questions  in  Lower  Court.  A  charge  to  the 
jury  that  the  burden  was  on  plaintiff  to  show  what  amount 
of  damage  he  had  suffered  by  reason  of  the  failure  of  the 
contractor  to  complete  the  building  in  the  time  fixed  by 
the  contract  and  that  they  should  allow  him  such  amount  as 
they  found  was  established  by  the  evidence,  is  not  errone- 
ous, when  plaintiff  has  not  specifically  requested  the  court's 
construction  as  to  whether  the  amount  of  damages  for  each 
day's  delay  was  liquidated  and  fixed  by  the  parties  in  their 
contract. — DeMattos  v.  Jordan 378 

15.  Appeal  Bond — Sufficiency  of.  An  appeal  will  not  be  dis- 
missed for  the  reason  that  the  affidavit  of  the  surety  in  the 
appeal  bond  fails  to  state  that  such  surety  is  worth  the  re- 
quired amount  over  and  above  all  debts  and  liabilities  as 
required  by  the  statute. — Horton  v.  Donohoe  Kelly  Banking 

Co 399 

16.  Bill  of  Exceptions — Settlement  of.  A  bill  of  exceptions  will 
be  stricken  from  the  transcript  on  appeal,  upon  motion  there- 
for, when  no  notice  of  its  statement  or  settlement  had  been 
given  to  the  adverse  party  as  required  by  Laws  1893,  p.  114, 
^9.—StaU  V,  Howard 425 

17.  Affidavits — Hoiv  Incorporated  in  Record.  Where  a  motion 
and  affidavit  for  continuance,  improper  statements  of  tlie 
prosecuting  attorney  to  the  jury,  and  pai>ers  used  upon  a 
motion  for  a  new  trial  have  not  been  made  a  part  of  the  rec- 
ord in  the  cause  by  proper  bill  of  exceptions  or  statement 
of  facts,  they  will  be  stricken  from  the  transcript,  as  the  act 
of  filing  them  with  the  clerk  of  the  superior  court  does  not 
raipe  the  presumption  that  the  attention  of  the  lower  court 
had  thereby  been  directed  to  them. — Id 425 

18.  Discretion  of  Court — Motion  for  Default.  Where  a  mo- 
tion for  default  for  failure  to  plead  within  the  time  ordered 
by  the  court  has  been  denied,  it  must  be  presumed  on  ap- 
peal that  sufficient  was  shown  to  justify  the  exercise  of  the 
court's  discretion  in  that  regard. — Plummer  v.  Weil 427 


INDEX— Vol.  15.  707 

APPEAL— CoxTixuED. 

19.  Xoiice  of— Parties,  Notice  of  appeal  must  be  served  on  all 
parties  who  have  appeared  in  the  action,  even  though  such 
appearance  may  not  have  been  made  until  the  entry  of  a 
default  ajcainst  them. — Cornell  University  v.  Denny  Hotel  Co.  433 

20.  Same — Evidence  of.  Under  Laws  1893,  p.  121.  ^5,  where 
actual  service  of  notice  of  appeal  cannot  be  had  upon  a  party 
or  his  attorney,  the  return  of  the  sheriff  to  that  effect  is  the 
only  competent  evidence  of  the  fact  sufficient  to  justify  ser- 
vice upon  the  clerk  in  behalf  of  the  party  not  found. — Id.  433 

21.  Same — Service  on  Attorney.  The  fact  that  notice  of  appeal 
is  served  upon  an  attorney  for  a  certain  defendant  will  not 

•  charge  him  with  notice  on  behalf  of  another  defendant  for 
whom  he  also  appears  as  attorney. — Id 433 

22.  Parties — Consolidated  Causes.  The  fact  that  an  appeal  in- 
volves two  separate  cases  which  had  been  consolidated  pur- 
suant to  §1674,  Gen.  Stat,  will  not  warrant  the  supreme 
court  in  entertaining  jurisdiction  of  the  appeal  from  a  sin- 
gle decree  entered  therein,  when  some  of  the  defendants 
have  not  been  served  with  notice  of  appeal,  although  there 
may  be  a  proper  service  upon  all  the  defendants  in  one  of 
the  cases  as  originally  instituted. — Id 433 

23.  Errors  not  Urged  Below.  Errors  not  rtised  in  the  court  be- 
low cannot  be  urged  on  appeal. — State  v.  Owens 468 

24.  Motion  for  New  Trial.  The  denial  of  a  motion  for  a  new 
trial  will  not  be  disturbed  on  appeal,  when  the  motion  pre- 
sented no  questions  not  already  passed  upon  by  the  court 
during  the  progress  of  the  trial,  and  when  no  exceptions 
had  been  saved  to  errors  committed  by  the  court.— /d 468 

25.  Insufficiency  of  Brief,  When  the  brief  of  appellant  fails  to 
point  out  the  errors  relied  upon  for  a  reversal,  the  brief  will, 
on  motion,  be  struck  from  the  record,  and  the  judgment  af- 
firme<l.— P^rifcm*  r.  Mitchell^  Lewis  tfc  Slaver  Co 470 

26.  Notice.  The  fact  that  notice  of  appeal  has  been  given  but 
not  served  on  all  who  had  appeared  in  the  action,  will  not 
preclude  the  parties  not  served  from  themselves  giving 
notice  of  appeal  and  serving  same  upon  all  necessary  parties ; 
and,  in  such  case,  there  is  nothing  objectionable  in  the 
abandonment  of  the  first  appeal,  by  those  attempting  it, 
and  a  joinder  by  them  in  a  second  one. —  Watterson  v.  Mas- 
terson 511 

27.  Insufficiency  of  General  Objections.  The  objections  that  a 
statement  of  facts  had  not  been  settled  in  conformity  with 
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the  law  and  that  the  appeal  had  not  been  legally  taken ,  will 
not  be  considered,  when  no  specific  error  has  been  called  to 
the  court's  attention  either  in  the  brief  or  by  reference  to 
the  transcript. — Payne  v.  Spokane  St.  Ry.  Co 522 

28.  Record — Presumptions  as  to  Instructions  not  Included.  The 
failure  of  appellant  to  bring  up  more  of  the  instructions 
than  the  paragraph  complained  of  will  not  raise  a  presump- 
tion that  the  error  was  subsequently  obviated  by  the  court 

in  its  further  instructions  to  the  jury. — Id 522 

29.  Failure  to  Except  to  Findings  of  Fact.  When  findings  of 
fact  made  by  the  lower  court  are  not  excepted  to,  they  must 
be  considered  on  appeal  as  setting  forth  the  facts  in  the 
case. — McKee  v.   Whitworth 536 

30.  Appeals  from  Board  of  EqualizcUion.  An  appeal  does  not 
lie  from  a  board  of  equalization  to  the  superior  court. — 
Knapp  V.  King  County 541 

31.  Appealable  Order — Grant  of  New  Trial— Motion  for  by  Both 
Parties.  Where  both  parties  to  an  action  move  for  a  new 
trial  and  it  is  granted  on  the  motion  of  one  and  denied 
on  the  motion  of  the  other,  neither  party  can  appeal  there- 
from  for  the  reason  that  the  order  must  be  held  to  have 
been  granted  at  the  request  of  each. — Clallam  County  v. 
Clump     593 

32.  Motion  to  Dismiss —  When  Must  Appear  in  Brief.  A  motion 
to  dismips  an  appeal,  which  is  not  set  out  in  respondent's 
brief,  will  notbecontidered,  when  it  raises  no  jurisdictional 
question. — Luce  v.  Luce  608 

SS.' Misconduct  of  Judge  —  How  Shown  —  Record  on  Appeal. 
The  minutes  of  the  clerk  of  the  superior  court  and  affida- 
vits will  not  be  received  or  considered  by  the  supreme 
court  for  the  purpose  of  showing  the  alleged  misconduct 
of  the  trial  judge,  but  the  facts  must  be  accepted  as  certi- 
fied by  the  judge  in  the  statement  of  facts  settled  by  him. 
—State  V.  Wroth 621 

34.  Assignment  of  Errors — Sufficiency.  An  assignment  that 
the  court  erred  in  giving  instructions  will  not  be  consid- 
ered on  appeal,  when  there  is  no  specification  in  the  brief 

as  to  what  the  error  was.     State  v.  Zettler 625 

35.  Same.  Under  the  supreme  court  rule  8,  subd.  1,  errors 
assigned  by  an  appellant  will  not  be  investigated  when  his 
brief  contains  no  reference  to  the  pages  of  the  transcript 

for  verification,    Froelich  v.  Morse 636 
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S6,  Notice  of  Appfal— Who  Entitled  to  Service.  The  fact  that 
Eome  of  the  defendants  to  an  action  come  in,  after  the  ren- 
dition of  judgment  and  notice  of  appeal,  and  file  an  answer 

in  the  cause,  although  the  same  had  been  previously  served 
on  plaintiff's  attorney,  does  not  put  them  in  a  position 
requiring  notice  of  appeal  to  be  served  on  them.  Snoho- 
mifh  County  v.  Ruff. 637 

37.  Appealable  Order,  An  order  granting  a  motion  to  strike 
certain  allegations  from  the  complaint  is  appealable,  when 
it  affects  a  substantial  right  and  determines  the  action  as 

to  the  particular  matter  in  issue. — Id 687 

38.  Notice  of  Appeal  —  Sufficiency  of  Service.  A  notice  of  ap- 
peal, which  is  directed  to  all  the  parties  appearing  in  the 
action,  and  duly  served  upon  the  attorneys  appearing  for 
them,  is  sufficient,  although  but  one  attorney  may  appear 
for  several  parties,  and  such  attorney  be  served  with  but 
one  copy  of  the  notice.    Hendricks  v.  Edmiston 687 

See  Attobnky  and  Client;  Criminal  Law,  1,14;  In- 
junction, 2;  JenojiBNT,  3;  Offick  and  Officbbs; 
Pleading,  7;  Prohibition,  Writ  of,  1,  3;  Qiro  War- 
ranto, 6,  7. 

APPEARANCE. 

1.  Wliat  Constitutes.  The  acceptance  of  service  of  a  summons 
and  complaint  by  an  attorney  for  defendant  and  the  en- 
dorsement thereon  of  appearance  in  the  cause  constitutes 
an  appearance  within  the  meaning  of  Code  1881,  §  72. 
which  provides  that  **a  defendant  appears  in  an  action 
when  he  answers,  demurs,  or  gives  the  plaintifif  written 
notice  of  his  appearance,  or  when  an  attorney  gives  notice 
of  an  appearance  for  him." — Cornell  University  v.  Denny 
Hotel  Co * 433 

2.  Same.  Under  Laws  1893,  p.  412,  §  16,  providing  that  a 
defendant  may  appear  in  an  action  by  giving  the  plaintifT 
written  notice  of  his  appearance  or  by  making  any  applica- 
tion for  an  order  therein,  a  defendant,  must  be  held  to 
have  appeared  when  he  has  entered  into  a  written  stipu- 
lation agreeing  to  the  transfer  of  the  cause  to  another 
county  for  trial. — Jones  v.  Wolverton 590 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1 .  Delivery  of  Deed  to  Assignee.  The  delivery  of  a  deed  of  as- 
signment to  the  assignee  for  the  purpoee  of  having  him  in- 
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dorse  thereon  his  acceptance  of  the  trust  and  its  return  by 
him  to  the  assignor  for  the  purpose  of  having  it  recorded 
by  the  latter,  does  not  constitute  such  a  delivery  as  will 
give  the  deed  priority  over  chattel  mortga^res  which  had 
been  duly  executed,  delivered  and  recorded  prior  to  the 
record  of  the  deed  of  assignment.    In  re  Day's  Assignment,  525 
2.  Title  of  Assignee.    While  an  assignment  transfers  all  of 
the  property  of  an  insolvent  debtor  to  the  jurisdiction 
of   the  court,  it  passes  such  property  subject  to  all  valid 
liens  existing  against  it.     Oilberi  Hunt  Mfg.  Co.  v.  Wlieeler,  594 
See    Chattbl    Mostgagbs,    4;    Corporations,    2-4; 
MORTGAOBS,  8,  9. 

ASSUMPSIT. 

1.  When  Lies  Against  County — Moneys  Paid  in  by  Sheriff,  As- 
sumpsit will  lie  against  a  county  for  the  recovery  of  sums 
charged  by  the  sheriff  as  commissions  upon  foreclosure 
sales  and  by  him  mistakenly  paid  into  the  treasury,  when 
such  sums  constitute  a  surplus  in  his  hands  to  which  the 
judgment  debtor  is  entitled. —  Soderburg  v.  King  County. . .  194 

2.  Same  —  Privity  Between  Parties.  Want  of  privity  between 
the  parties  is  no  obstacle  to  an  action  for  money  had  and 
received. —  Id 194 

ATTACHMENT. 

Trial  of  Title  to  Property  —  Question  of  Fraudulent  Convey- 
ance for  Jury.  Plaintiff  is  not  entitled  to  a  directed  verdict 
in  his  iavor,  upon  a  trial  of  the  right  of  ownership  to  prop- 
erty, attached  as  the 'property  of  another,  but  which  was 
claimed  by  plaintiff  under  a  bill  of  sale,  when  there  is  any 
testimony  tending  to  show  that  the  transfer  to  plaintiff 
was  made  with  intent  to  hinder,  delay  or  defraud  creditors. 

Bums  V.  Woolery 134 

See    Corporations,    7.    8  ;    Costs  ;    Execution,    3 ; 
Fraudulent  Conveyances,  1. 

ATTORNEY  AND  CLIENT. 

Disbarment  Proceedings  —  Appeal  by  Petitioner  — Interest  of 
Appellant.  Where  judgment  of  dismissal  of  a  petition  for 
the  disbarment  of  an  attorney  has  been  rendered,  the  peti- 
tioner has  no  such  interest  in  the  subject  matter  of  the 
proceedings  as  will  entitle  him  to  prosecute  an  appeal 
therefrom. — In  re  AuWs  Disbarment 417 
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LicibUity  of  Bailee  for  Conversion,  Where  the  bailor  of  a 
certificate  of  shares  of  stock  a^ees  with  a  purchaser  that 
a  portion  of  the  shares  shall  be  transferred  to  him  incon- 
sideration  of  a  certain  price,  a  portion  of  which  is  paid 
down,  and  the  bailee  in  whose  hand  the  certificate  is  held, 
consents  thereto  and  agrees  to  hold  the  stock  for  the  pur- 
chaser and  to  deliver  the  same  to  him,  first  procuring  the 
cancellation  of  the  original  certificate'  and  the  issuance  of 
another  one  to  the  purchaser  uxx)n  his  paying  the  balance 
of  the  purchase  price,  such  transaction  amounts  to  a  sale, 
and  passes  such  a  title  to  the  purchaser  as  to  authorize  an 
action  on  his  part  to  recover  for  the  conversion  of  the  stock. 

—Kahaley  v.  Haley 678 

See  Conversion,  2. 

BANKS  AND  BANKING. 

1.  City  Warrants  Deposited  as  Cash,  In  an  action  by  a  city  to 
recover  from  a  bank  a  sum  of  money  alleged  to  have  been 
deposited  by  its  treasurer,  the  answer  of  the  bank  is  de- 
murrable, when  it  admits  that  it  had  given  credit  for  the 
amount  claimed  as  money  received  by  it  from  the  city  treas- 
urer, but  alleges  as  a  defense  that  no  money  had  in  fact 
been  deposited,  but  merely  city  warrants  which  were  void, 
the  answer,  however,  making  no  offer  to  return  the  war- 
rants or  to  accoount  or  them  in  any  way. — Tacoma  v,  Oer^ 
man  American,  etc.  Bank 294 

2.  Same — Estoppel  of  Bank,  A  bank  is  estopped  to  dispute  its 
indebtedness  to  a  city,  where  at  various  times  during  a 
period  of  two  years  it  has  given  a  city  credit  for  money 
deposited,  and  entered  the  amounts  in  a  pass  book  de- 
livered to  and  kept  by  the  city  treasurer,  although  in  fact 
city  warrants  instead  of  money  had  been  actually  received 
by  the  bank,  when  it  has  allowed  the  city  to  transact  its 
business  upon  the  assumption  that  the  money  in  question 
was  on  deposit,  and  no  attempt  was  made  by  the  bank  to 
avoid  the  transaction  for  a  period  of  a  year  and  a  half  after 
the  last  of  such  deposits  had  been  made. — Id 294 

3.  Double  Liability  of  Stockholders — Enforcement  by  Receiver. 
The  fact  that  a  banking  corporation  is  insolvent  and  in  the 
hands  of  a  receiver  will  not  entitle  creditors  to  proceed 
against  its  stockholders  upon  their  secondary  liability,  but 
such  liability  constitutes  a  part  of  the  receiver's  trust  fund 
which  the  court  is  authorized  to  direct  him  to  enforce  for 
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the  benefit  of  all  the  creditors.  ( Wilsan  v.  Book,  13  Waah. 
676,  followed.)     Wattersan  v,  Mctsterson 511 

4.  Same.  The  fact  that  an  action  by  creditors  against  the 
stockholders  of  an  insolvent  bank  includes  the  receiver  of 
the  bank  as  a  part}',  will  not  entitle  the  creditors  to  enforce 
the  contingent  liability  of  the  stockholders  by  a  direct  pro- 
ceeding against  them. — Id 511 

BONDS.    See  Appeal,  15;  Counties,  4,  5,  9. 

BOOMS.    See  Appeal,  8 ;    Constitutional  Law,  2 ;    Eminent 
Domain,  2. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

1.  Mortgage  Foreclosure — Evidence.  In  the  foreclosure  of  a 
mortgage  by  a  loan  and  building  company  the  certificate  of 
stock  issued  by  it  to  defendant,  with  his  assignment  of  the 
same  to  the  company,  is  admissible  in  evidence,  when 
reference  thereto  is  made  in  the  note  and  mortgage. —  United 
States  Savings  dc  Loan  Co.  v.  Cade 38 

2.  Loans — Premium  and  Interest — Default,  Where  a  note  and 
mortgage  given  to  a  loan  and  building  company  provide 
that  in  case  the  maker  fails  to  pay  any  installment  of  in- 
terest or  make  any  monthly  payment  on  certain  stock  in 
the  company,  which  had  been  issued  to  him  and  assigned  to 
the  company  as  further  security,  for  the  period  of  three 
months  after  the  same  shall  become  due,  then  the  whole 
sum  with  interest  shall  upon  the  election  of  the  company 
become  due  and  payable,  the  default  does  not  become  fixed 
for  the  purposes  of  the  adjustment  of  (he  account  between 
the  parties,  until  the  company  electa  to  declare  the  entire 
amount  due  and  payable,  but  until  such  time  the  contract 
continues  in  force  entitling  the  company  to  accruing  inter- 
est and  payments  upon  the  certificates  of  stock  assigned  to 
it.— Id 38 

BURDEN    OF    PROOF.        See  Contracts,   1;     Libel    and 
Slander,  8. 

CANCELLATION  OF  INSTRUMENTS. 

1.  Right  of  Action— Coercion.  A  complaint  by  heirs,  which 
asks  the  rescission  of  a  contract  for  the  division  of  property 
of  a  decedent's  estate,  on  the  ground  of  false  representa- 
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tionfl  and  coercion,  is  demarrable  when  it  appears  from  the 
facts  pleaded  that  the  parties  were  dealing  at  arms'  length 
and  that  the  parties  seeking  rescission  had  ample  oppor- 
tunity to  know  the  amount  and  value  of  the  property  to 
which  they  were  entitled  at  the  time  of  the  contract ;  and 
when  it  further  appears  that  the  alleged  coercion  was  a 
threat  of  the  other  party  to  resign  as  administrator  and 
delay  the  settlement  of  the  estate  unless  they  accepted 
his  proposed  compromise  of  their  claims,  when  the  effect 
of  such  resignation  would  have  entitled  such  heirs  to  ap- 
pointment in  his  stead  to  conduct  the  settlement  of  the 
estate,  and  there  is  nothing  in  the  complaint  showing  that 
such  heirs,  who  were  women  of  mature  years,  were  deficient 
in  ordinary  intelligence  or  incapacitated  from  transacting 
business. — Sackman  v.  Campbell 57 

2.  Same — Fraud .  In  order  to  rescind  a  contract  on  the  ground 
of  fraud,  an  action  therefor  should  be  promptly  commenced 
upon  the  discovery  of  the  fraud. — Id 67 

8.  Same — Interests  of  Third  Party.  The  fact  that  a  third  party 
who  is  interested  in  a  contract  for  the  division  of  certain 
property  is  not  a  party  to  its  abrogation  is  not  a  ground  for 
the  rescission  of  the  subsequent  contract,  when  it  appears 
that  such  third  party  has  never  questioned  or  interfered 
with  the  agreement  entered  into  between  the  other  parties. 
Id 57 

See  Fraudulent  Conveyances,  2. 

CARRIERS. 

1.  Injuries  to  Passengers  —  Contributory  Negligence.  A  passen- 
ger upon  a  freight  train,  which  also  carries  passengers, 
who  has  been  injured  by  the  sudden  starting  of  the  train 
while  alighting,  is  not  guilty  of  contributory  negligence,  as  a 
matter  of  law,  in  attempting  to  alight  therefrom  before  it 
had  pulled  up  to  the  depot  platform,  or  before  notice  to 
get  off  had  been  given,  when  the  train  had  come  to  a  stop 
a  few  feet  distant  from  the  platform,  where  it  appears  that 
the  train  stopped  at  this  time  at  its  usual  place  of  stop- 
ping, that  it  was  customary  for  the  passengers  to  get  of  at 
that  place  or  when  the  first  stop  was  made,  and  that  the 
plaintiff  had  knowledge  of  such  custom.—  Carroll  v.  Bur- 
leigh   208 

2.  When  Bound  by  Declaration  of  Ticket  Agent,  A  ticket  seller 
in  a  union  depot,  whose  business  it  is  to  sell  tickets  over 
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various  lines  of  railway  whose  trains  enter  and  depart 
therefrom,  is  such  an  agent  of  any  company  furnishing 
tickets  to  he  sold  there,  which  are  accepted  hy  the  conduct- 
ors of  its  trains  as  its  tickets,  that  the  company  is  hound 
by  any  of  the  declarations  of  such  ticket  seller  as  to  the 
running  of  its  trains.—  Turner  v,  Oreat  Northern  Ry.  Co...  213 

3.  Same,  Passengers  have  a  right,  until  otherwise  informed, 
to  rely  on  formation  received  by  them  from  ticket  agents 
as  to  the  arrival,  departure  and  running  of  trains,  in  answer 
to  inquiries  concerning  those  matters,  provided  they  do  not 
disregard  other  reasonable  means  of  information. —  I<L 213 

4.  Breach  of  Contract  to  Carry — Damages,  Where  a  railroad 
company  fails  to  fulfill  its  contract  to  carry  a  passenger  to 
a  certain  destination,  the  company  is  liable  for  the  expense 
thereby  incurred,  including  the  cost  of  conveyance  by 
other  means  and  also  that  incident  to  unavoidable  delay. — 

Id 213 

5.  Negligence  —  Degree  of  Care  Required,  An  instruction  is 
erroneous  which  charges  the  jury  in  an  action  for  injuries 
received  by  a  passenger  through  defendant's  negligence  in 
ruuning  a  street  car  at  a  high  rate  of  speed,  that  **  ordinary 
care  is  such  care  as  persons  usually  engage  in  the  particular 
line  of  business  in  question  ordinarily  exercise  in  and  about 
such  business.  If  defendant  in  this  case  exercised  such 
care  at  the  time  of  the  accident,  it  had  discharged  its  full 
duty  and  plaintiff  cannot  recover,"  since  the  highest  de- 
gree of  skill  and  care  is  required  by  law  of  a  common  car^ 
rier  of  passengers.— Payne  v,  Spokane  St.  Ry,  Co. 522 

6.  Wrongful  Ejection  of  Passenger— Evidence,  In  an  action  to 
recover  for  wrongful  ejection  from  a  street  car  for  alleged 
non-payment  of  fare,  it  is  not  error  to  refuse  the  a«lmi8sion 
of  evidence  on  the  part  of  defendant  showing  that  plain- 
tiff had  been  put  off  a  railroad  train  for  non-payment  of 
fare,  for  the  purpose  of  showing  that  he  was  in  the  habit  of 
avoiding  payment  of  car  fare.— /Sprengrer  V.  Ta^oma  Traction 

Co 660 

7.  Same  —  Duty  of  Passenger  to  Mitigate  Damages,  The  fact 
that  a  passenger  ejected  from  a  car  for  alleged  non-pay- 
ment of  fare  could  have  prevented  his  ejection  by  surren- 
dering to  the  conductor  another  ticket  which  he  had  in 
his  possession,  would  not  reduce  the  damages  growing  out 
of  the  wrongful  act  of  the  conductor  to  the  sum  represented 
by  the  value  of  the  ticket,  when  the  evidence  shows  that. 
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with  the  delay  of  a  few  minutes,  the  conductor  could  have 
made  an  investigation  which  would  have  definitely  deter- 
mined whether  or  not  the  plaintiff  had  paid  his  fare.— Jd. . .  660 
See  Damages  1,  3. 

CERTIORARI. 

When  Lies.  Certiorari  will  lie  for  the  purpose  of  reviewing 
the  action  of  a  municipal  court  in  a  proceeding  brought 
therein  for  the  purpose  of  eecoring  the  conviction  and 
punishment  of  one  guilty  of  violating  a  city  ordinance.— 
Seattle  v.  Pearson 575 

CHATTEL  MORTGAGES. 

1.  Removal  of  Property  from  County —  Fail  tire  to  Record  Mort- 
gage, Under  Gen.  Stat.,  §  1649,  which  provides  that  when 
mortgaged  personal  property  is  removed  from  the  county, 
it  is,  except  as  between  the  parties,  exempted  from  the 
operation  of  the  mortgage,  unless,  within  thirty  days  after 
such  removal,  the  mortgage  is  recorded  in  the  county  to 
which  the  property  has  been  taken,  one  who  acquires  such 
property  more  than  thirty  days  after  its  removal  to  another 
county  is  entitled  to  the  possession  thereof,  when  the 
mortgage  had  not  been  recorded  in  such  county,  although 
such  subsequent  purchaser  had  knowledge  of  the  incum- 
brance and  the  property  had  been  removed  from  the 
county  of  its  location  when  mortgaged  without  the  knowl- 
edge or  consent  of  the  mortgagee.—  Turner  v.  Caldwell 274 

2.  Delivery  —  WJiat  Constitutes,  The  leaving  of  a  fully  exe- 
cuted chattel  mortgage  with  the  attorney  for  the  mort- 
gagee constitutes  a  delivery  to  the  latter. —  In  re  Day^s  As- 
signment  625 

3.  Same,  Acceptance  by  Creditor.  Where  a  debtor  has  been 
requested  by  creditors  to  Kive  them  security  upon  his 
property  whenever  it  shall  become  necessary  to  protect 
their  interests,  the  execution  by  him  and  placing  of  record 
of  chattel  mortgages  in  their  favor  will  be  presumed  to  be 
with  their  consent  and  consequently  effective  as  a  valid 
delivery. —  Id 525 

4.  Foreclosure  Pending  Assignment  for  Benefit  of  Creditors. 
Where  leave  to  foreclose  a  chattel  mortgage  has  been 
granted  by  the  court,  upon  the  petition  of  the  mortgagee 
subsequent  to  an  assignment  for  the  benefit  of  creditors. 
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made  by  the  mortgagor,  it  is  error  for  the  court  to  dismiss 
same  on  tlie  motion  of  the  assignee  on  the  ground  of  the 
pendency  of  said  assignment.— <?t7&erf  Hunt  Affg,  Co,  v. 
Wheeler 594 

COMMUNITY  PROPERTY.     See  Husband  and  Wife.  2-10. 

CONSTITUTIONAL  LAW. 

1.  Self- Executing  Prtmsions— Compensation  of  Justices  of  Peace, 
Art.  4,  §- 10,  of  the  constitution,  providing  that,  in  incor- 
porated cities  or  towns  having  more  than  five  thousand 
inhabitants,  the  justices  of  the  peace  shall  receive  such 
salary  as  may  be  provided  by  law,  is  self^executing  with 
reference  to  the  matter  of  population,  merely  the  matter  of 
fixing  salaries  being  referred  to  the  legislature,  and  the 
courts  are  justified  in  receiving  testimony  to  determine 
the  amount  of  population.— -4 nc/craon  v.  Whatcom  County. .    47 

2.  Special  Privileges  by  Legislative  Enactment,  A  law  conferring 
the  right  ot  eminent  domain  upon  boom  companies  is  not 

open  to  the  objection  that  it  contravenes  the  constitu- 
tional prohibition  (art.  2,  §  28)  against  the  enactment  of 
'    special    laws  granting  corporate  powers  or    privileges. — 
North  River  Boom  Co,  v.  Smith 138 

3.  Delegation  of  Power,  A  legislature  having  no  authority  un- 
der the  constitution  to  pass  laws  partaking  of  the  character 

'of  special  legislation,  it  cannot  delegate  such  power  to  a  city 
council. — Tacoma  v.  Krech 296 

4.  Special  Legislation  —  Ordinance  Against  Barbers  Pursuing 
Calling  on  Sunday,  An  ordinance  of  a  pity  prohibiting 
barbers  from  pursuing  their  calling  on  Sunday  for  com- 
pensation, is  void  as  an  act  of  special  legislation,  as  it 
singles  out  one  class  of  people  and  imposes  restrictions 
upon  them  which  are  not  imposed  on  other  citizens  alike. — 

Id 296 

5.  Establishment  of  Diking  Districts — Authority  to  Levy  Special 
Assesiiments.  An  act  of  the  legislature  providing  for  the 
establishment  of  dikingdistricts,  the  construction  and  main- 
tenance of  dikes  and  the  assessment  of  property  benefited 
to  pay  therefor,  is  not  unconstitutional  under  art.  7,  $9,  of 
the  constitution,  which  seems  to  restrict  the  delegation  of 
le>cislative  power  to  authorize  local  improvements  the  special 
assessment,  or  by  special  taxation  of  property  benefited  to 
the   corporate  authorities  of   cities,  towns  and    villages, 
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when  the  same  section  further,  provides  that  "for  all  cor- 
porate purposes,  all  municipal  corporations  may  be  vested 
with  authority  to  assess  and  collect  taxes,  and  such  taxes 
shall  be  uniform  in  respect  to  persons  and  property  within 
the  jurisdiction  of  the  body  levying  the  same," — Hansen  v. 
Hammer 316 

6.  Same — Due  Process.  Upon  the  formation  of  a  diking  dis- 
trict under  I^aws  1895,  p.  304,  personal  service  upon  every 
person  within  the  district  of  notice  of  the  petition  to  organ- 
ize the  district  is  unnecessary,  and  failure  to  give  such  per- 
sonal seruice  would  not  constitute  a  taking  of  private 
property  without  due  process  of  law. — Id 315 

7.  Privileges  and  Immunities  —  Qualifications  of  Jurors.  The 
act  of  March  19,  1895  (Laws  1896,  p.  139),  requiring  persons 
impaneled  as  jurors  to  be  householders,  but  making  no  such 
requirements  of  those  summoned  upon  an  open  venire  to 
complete  the  panel,  is  not  unconstitutional  as  a  violation 
of  art.  1.  ^21,  of  the  constitution,  wh'ich  provides  that  "  no 
law  shall  be  passed  granting  to  any  citizen,  class  of  citizens 
.  .  .  privileges  or  immunities  which,  upon  the  same 
terms,  shall  not  equally  belong  to  all  citizens. — Bedford  w 
Spokane  St.  Rij,  Co 419 

8.  Uniformity  of  Laws.  Where  a  law  is  uniform  in  its  opera- 
tions, in  so  far  as  it  operates  at  all,  its  constitutionality  is 
not  affected  by  the  number  of  persons  within  the  scope  of 

its  operation. — Id 419 

See  Appeal,  8;  Counties,  1,  2;  Eminent  Domain,  1,  6,  7; 
Homicide,  3;  Jury,  2;  Statutes,  1,  2,  4,  7,  8. 

CONTEMPT.     See  Pbohiiutiox,  Writ  ok,  I. 

CONTRACTS. 

1 .  Breach  Through  Act  of  God  —  Burden  of  Proof.  Where  work 
under  a  contract  has  been  suspended  because  of  plaintiff's 
inability  to  proceed  therewith  owing  to  acts  of  God  prevent- 
ing the  work,  there  is  no  breach  of  contract,  and  where  de- 
fendant enters  and  dispossesses  plaintiff  prior  to  the  period 
tixed  by  the  contract  for  completing  the  work,  the  burden 
of  proof  is  on  defendant,  in  an  action  to  recover  damages 
for  breach  of  contract,  to  prove  that  plaintiff  was  not  ready 
and  willing  to  continue  in  the  performance  of  said  work  and 
refused  to  go  upon  said  land  as  soon  as  it  was  in  condi- 
tion to  have  work  done  upon  it. — Asph.md  v.  Mattson 326 
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2.  Abandonment  of —  Oroundfifor.  The  fact  that  the  contractor 
was  compelled,  by  the  person  with  whom  he  had  contracted 
for  the  erection  of  a  bailding,  to  pay  his  debts  due  to  other 
parties,  would  not  constitute  a  valid  excuse  for  his  aban- 
doning his  contract. — DeMattot  v,  Jordan 378 

See  Building  and  Loan  Associations,  2;  Injunction,  1. 

CONVERSION. 

1.  What  Constitutes  Conversion  of  Coiporate  Stock.  The  surren- 
der of  a  certificate  of  stock  to  one  not  entitled  to  it,  who  pro- 
cures its  cancellation  and  the  issuance  of  a  new  certificate 
to  himself,  amounts  to  a  conversion  of  the  stock. — Kahaley 
V,  Haley 678 

2  Action  for — Evidence,  In  an  action  to  recover  for  the  conver- 
sion of  shares  of  stock  by  a  bailee  instituted  by  one  wi  o  had 
purchased  a  portion  of  the  shares,  on  account  of  the  bailee's 
having  surrendered  all  the  sharees  to  a  third  party  assum- 
ing to  be  a  purchaser  of  the  whole  of  them,  evidence  tend- 
ing to  show  that  such  third  party  paid  the  bailee  in  full 

for  all  the  stock  is  immaterial. — Id 678 

See  Bailment. 

CORPORATIONS. 

1.  Enforcement  of  Contract  of  Trustee.  Contracts  made  by  the 
trustee  of  a  corporation  may  be  enforced  by  it  in  its  own 
name. — Moody  v,  Noyes 128 

2.  Receivers — Appointment  for  Insolvent  CorporctUon — Assign- 
ment for  Benefit  of  Creditors — Rights  of  Assignee  as  against 
Receiver.  The  making  of  a  general  assignment  of  its  prop- 
erty for  the  benetic  of  creditors  by  an  insolvent  corporation 
can  have  no  effect  upon  the  power  of  a  court,  under  Code 
Proc.,  §  326,  to  appoint  a  receiver  at  the  instance  of  a 
creditor  of  the  corporation. — Oleson  v.  Bank  of  Tacoma 148 

3.  Same.  A  deed  of  assignment  by  an  insolvent  corporation 
can  be  set  aside  by  the  court,  upon  the  subsequent  appoint- 
ment of  a  receiver  at  the  suit  of  a  creditor  of  the  corpora- 
tion.—/d 148 

4.  Same.  A  receiver  having  been  appointed  for  an  insolvent 
corporation,  he  is  entitled  to  the  possession  of  all  of  the  as- 
sets of  the  corporation,  as  against  an  assignee  holding  under 
a  prior  voluntary  assignment  executed  by  the  corporation 
while  insolvent. — Id 148 
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5.  Insolvent  Corporation — Fraudulent  Preferences — Judgment  by 
Confession.  A  judgment  by  confession,  made  by  an  insol- 
vent corporation  in  favor  of  one  of  its  creditors,  who  has 
knowledge  of  its  insolvent  condition,  and  which  confession 
is  given  and  accepted  for  the  purpose  of  making  a  prefer- 
ence in  favor  of  such  creditor  over  others,  is  void  as  against 
the  other  creditors. — Compton  v,  Schwabacher  Bros.  <&  Co. .  306 

6.  Same — Action  by  Receiver  to  Set  Aside.  A  receiver  for  nn 
insolvent  corporation  is  not  estopped  from  assailing  a  con- 
fession of  judgment  by  the  corporation  as  fraudulent  by 
reason  of  the  fact  that  in  a  former  receivership  the  receiver 
had  treated  the  judgment  as  valid,  and  had  been  discharged 
by  the  court  u]X)n  a  false  representation  that  all  the  debts  of 
the  corporation,  except  a  balance  on  such  judgment,  had 
been  paid.—Jd '.  306 

7.  Same — Attachment  by  Creditor.  The  fact  that  an  order  of 
court  is  made  refusing  to  dissolve  an  attachment  under  sec. 
318,  Code  Proc.,  does  not  establish  the  validity  of  such  at- 
tachment as  against  creditors,  but  it  may  be  attacked  by 
the  receiver. — Id 306 

8.  Same—  When  May  be  Set  Aside .  An  attachment  levied  upon 
the  property  of  an  insolvent  corporation  by  a  creditor  hav- 
ing knowledge  of  its  condition  may  be  set  aside,  although 
insolvency  proceedings  had  not  been  instituted,  under  the 
rule  In  this  state  constituting  the  assets  of  an  insolvent 
corporation  a  trust  fund  for  the  benefit  of  all  its  creditors. 
—Id 306 

9.  Enforcement  of  Unpaid  Stock  Subscriptions — Res  Judicata. 
A  judgment  against  stockholders  of  a  bank  for  the  recovery 
against  them  of  their  contingent  liability  over  and  above 
the  par  value  of  their  stock  connot  be  pleaded  as  res  judicata 
in  an  action  by  the  receiver  of  the  bank  to  recover  unpaid 
subdcriptions  to  the  amount  of  the  par  value  of  the  stuck. 
BaHo  V.  Nix 563 

10.  Same — Estoppel  to  Dispute  Liability.  In  an  action  by  a 
receiver  of  a  bank  to  enforce  stock  subscriptions,  the  defend- 
ants, who  were  directors  in  the  bank,  are  estopped  from 
setting  up  that  the  bank  stock  had  been  issued  by  the  bank 
to  them  and  their  notes  taken  therefor,  under  a  secret 
agreement  that  they  should  not  be  liable  thereon. — Id 563 

11.  Right  of  Corporation  to  Receive  its  Stock  for  Debts.  A  corpor- 
ation has  authority  to  i-eceive  from  a  stockholder  his  cer- 
tificates of  stock  in  payment  of  his  indebtedness  to  it,  when 
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such  traosaction  is  bona  fide  and  for  the  purpose  of  pro- 
tecting the  corporation  from  loes ;  and  stock  so  taken  may 
be  re-issued  by  the  corporation. — Id 56S 

12.  Collection  of  Subscriptions  by  Receiver — Presumption  as  to 
Necessity.  Where,  in  an  action  for  the  appointment  of  a 
receiver  for  a  corporation,  the  court  had  determined  that 
unpaid  assessments  upon  the  capital  stock  should  be  col- 
lected, it  must  be  presumed,  in  an  action  brought  by  the 
receiver  for  their  collection,  that  such  determination  was 
necessary  and  rightful,  although  from  the  record  in  the 
original  action  it  may  appear  that  the  assets  of  the  bank 
were  sufficient  to  discharge  its  indebtedness. — Id 563 

13.  Illegal  Corporation — Quo  Warranto  Against — Appointment  of 
Receiver,  The  superior  court  has  no  power  to  appoint  a 
receiver  for  a  corporation,  upon  the  institution  by  the  state 
of  quo  warranto  proceedings  seeking  to  oust  it  from  the 
exercise  of  corporate  powers,  since,  under  the  provisions 
of  Code  Prnc.,  §  689,  authority  to  appoint  receivers  in  such 
cases  is  specially  provided  in  event  of  judgment  against 
the  corporation. — State  ex  rel  Amsterdanisch  Trustees  Kantoor.  668 

14.  Same  —  Question  of  Corporate  Existence  —  Hoic  Raised. 
Whether  the  corporation  is  one  de  jure  or  merely  de  facto , 
it  is  entitled  to  the  possession  of  its  property  until  deprived 
thereof  by  the  judgment  of  a  court  of  competent  jurisdiction, 
and  the  question  of  corporate  existence  cannot  properly  be 

, raised  in  a  prohibition  proceeding,  which  seeks  to  restrain 
the  action  of  the  superior  court  in  appointing  a  receiver  in 
excess  of  its  jurisdiction. — Id 668 

Srb  Bani^s  and  Bankino,  3,  4;    Building  and  Loan 
Associations;  Trial,  4. 

COSTS. 

Dissolution  of  Attachment^Right  of  Receiver  to  Costs.  An  at- 
tachment creditor  who  withholds  possession  from  a  receiver 
of  the  property  of  an  insolvent  corporation,  which  had 
been  obtained  by  attachment  levy,  is  not  entitled  to  recover 
costs  paid  to  the  sheriff  for  the  care  and  custody  of  the 
property  levied  on,  including  rent  of  the  premises  where 
the  property  had  been  kept,  in  an  action  instituted  by  the 
receiver  to  dissolve  the  attachment. — Compton  r.  Schwa- 
backer  Bros.  S:  Co 306 

Seb  PRoiirBiTioN,  Writ  of,  2. 
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1.  Loan  of  Credit  An  act  authorizing  counties  to  condemn 
land  for  a  right-of-way  for  a  ship  canal  projected  by  the  gen- 
eral governaient,  is  not  a  violation  of  art.  8,  ^7,  of  the 
constitution,  which  forbids  counties  giving  any  money  or 
property,  etc.,  to  or  in  aid  of  any  individual,  association, 
company  or  corporation,  etc.,  as  neither  the  state  nor  the 
United  States  can  be  brought  with i a  the  meaning  of  the 
section. — Lancey  v.  King  County 9 

2.  Incurring  Debt  for  Other  than  County  Purposes.  Such  un- 
dertaking is  not  open  to  the  objection  that  it  is  in  viola- 
tion of  art.  8,  ^6,  of  the  constitution,  which  prohibits  a 
county  from  incurring  debt  for  any  other  than  strictly 
county  purposes,  as  it  is  entirely  within  the  limits  of  the 
county,  and  for  the  purpose  of  connecting  two  large  local 
waterways  with  the  Pacific  ocean. — Id 9 

Z,  County  Commissioners  —  Compensation  —  Right  to  Milectge, 
County  commissioners  are  not  entitled  to  charge  mileai^e 
under  Code  1881,  §2670,  permitting  mileage,  since  Laws 
1889-90,  p.  305,  §2,  which  provides  that  they  *'  shall  receive 
five  dollars  per  day  for  each  day  employed  in  performance 
of  their  duties,"  expressly  declares  that  its  purpose  is  to 
&x  the  salaries  of  county  officers,  and  that  all  acts  in  con- 
flict with  its  provisions  are  repealed. —  State,  ex  rel,  Heaton, 
Beman 24 

4.  Issuance  of  Bonds  —  Medium  of  Payment.  When  legislative 
authority  is  given  to  a  county  to  issue  funding  bonds,  with- 
out any  restriction  as  to  the  kind  of  money  in  which  they 
shall  be  payable,  the  county  has  discretion  to  issue  such 
bonds  as  will  best  accomplish  the  general  object  to  secure 
which  their  issue  was  authorized. —  Packwood  v.  Kittitas 
County 88 

5.  Same — Payment  in  Oold,  When  authority  is  conferred 
upon  a  county  to  issue  bonds,  the  county  is  authorized  to 
make  them  payable  in  gold,  when  there  is  no  legislative  re- 
striction thereon,  especially  in  view  of  the  circumstance 
that  it  had  been  customary  in  this  state  and  territory,  prior 
to  the  grant  of  legislative  authority,  to  make  such  bonds 
payable  in  gold,  as  it  must  be  presumed  it  was  the  inten- 
tion of  the  legislature  that  the  former  custom  should  be  fol- 
lowed.—Jd 88 

6.  Interest  Coupons  on  Bonds  —  Warrants  —  Priority  of  Payment 
Under  Gen.  Stat.,  §2681,  providing  that  interest  coupons 

46—15  WASH. 
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on  the  bonded  indebtedness  of  counties  f«hould  rank  as  war- 
rants upon  the  general  fund,  the  holder  of  county  war- 
rants issued  subsequent  thereto  and  subsequent  to  the  act 
of  1898  (Laws  1893,  p.  260,  §2),  providing  that  "all  war- 
rants drawn  on  the  funds  of  the  county  shall  be  redeemed 
by  the  treasurer  in  the  order  of  their  issuance,"  is  not  en- 
titled to  have  his  warrants  paid  as  long  as  there  are  insuffi- 
cient funds  tu  meet  any  interest  coupons  that  may  be  due. 
— Munson  v.  Mudgett 321 

7.  Same,  Where  interest  coupons  upon  county  bonds  are  by 
their  term  payable  at  a  designated  time  and  require  no  pre- 
sentation for  the  purpose  of  fixing  the  time  and  order  of 
payment,  their  payment  cannot  be  postponed  and  the  rights 
of  the  holders  subordinated  to  those  of  the  holders  of  county 
warrants  subsequently  issued. — Id 821 

8.  Warrants  of  School  Districts — Indorsement  by  County  Treas- 
urer—Liabilities. The  provisions  of  Laws  1893,  p.  2ft8,  §  7, 
making  it  the  duty  of  the  county  treasurer  not  to  register 
and  indorse  warrants  issued  by  the  officers  of  school  districts 
unless  the  signatures  thereon  correspond  with  the  signa- 
tures of  the  officers  of  the  district  on  file  in  his  office,  are 
intended  for  the  protection,  not  of  the  public  at  large,  but 
of  the  county  and  the  school  districts  therein,  and  no  action 
will  lie  against  a  treasurer  and  his  sureties,  by  the  holder 
of  a  forged  school  district  warrant,  who  claims  to  have  pur- 
chased same  on  the  strength  of  such  treasurer's  indorse- 
ment.—jRo6«rt«  V.  Prescott 462 

9.  Breach  of  Auditor's  Bond  —  What  Constitutes.  The  sureties 
upon  the  bond  of  a  county  auditor  are  liable  for  his  failure 
to  account  for  moneys  received  as  purchasing  agent  of  the 
board  of  county  commissioners,  under  statutes  providing 
that  the  auditor  should  be  ex  officio  clerk  of  the  board  and 
making  it  his  duty  as  such  clerk  to  perform  all  the  duties 
required  by  law  or  any  rule  or  order  of  the  board,  when  he 
has  been  required  by  order  of  the  board  to  act  as  purchas- 
ing agent  for  them. — Snohomish  County  v.  Ruff 637 

See  Appeal,  30;  Assumpsit,  1;  Courts,  1;  Elections. 

COURTS. 

1.  Legislative  Control  of  Court  Districts.    Construing  in  the 

light  of  the  circumstances  surrounding  the  adoption  of  the 

constitution  and  the  legislative  construction  thereof,  art.  4, 

.45,  of  that  instrument,  which  provides  that  ''There  shall 
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be  in  each  of  the  organized  counties  of  this  state  a  superior 
court,  for  which  at  least  one  judge  must  be  elected  by  the 
qualified  voters  of  the  county  at  the  general  state  election ; 
provided,  that  until  otherwise  directed  by  the  legislature  " 
judges  shall  be  elected  pursuant  to  certain  groupings  of 
counties  set  forth  in  such  section,  it  must  be  held  that  it 
was  thereby  intended  to  vest  in  the  legislature  the  discre- 
tion to  determine  as  to  when  each  of  the  counties  should 
elect  a  judge  for  itself,  and  how  the  counties  not  entitled  to 
80  elect  should  be  grouped  for  judicial  purposes. — State,  ex 
rel.  Dustin,  v.  Rusk 403 

2.  Municipal  Courts  — Jurisdiction  — Assault  and  Battery.  The 
constitutional  provision  requiring  all  offences  theretofore 
prosecuted  by  indictment  to  be  thereafter  prosecuted  by  in- 
formation or  indictment  does  not  require  an  information  or 
indictment  against  one  charged  with  assault  and  battery  in 
a  municipal  court  or  that  of  a  justice  of  the  peace,  since  the 
offence  was  within  the  jurisdiction  of  a  justice  of  the  peace 
before  the  adoption  of  the  constitution. — State  v.  Oleason. .  509 
See  Appeal,  13;  Certiorari;  Prohibition,  Writ  of,  3; 
Statutes,  6,  7. 

CRIMINAL  LAW. 

1.  Appeal  — Failure  to  Urge  Errors.  The  fact  that  oral  instruc- 
tions were  given  to  the  jury  in  the  absence  of  defendant 
cannot  be  urged  on  appeal  when  it  does  not  appear  from 
the  record  what  the  instructions  were,  nor  from  any  source 
that  they  were  prejudicial,  nor  thai  the  matter  was  called 
to  the  attention  of  the  court  upon  a  motion  for  a  new  trial. — 
State  V.  Nichols 1 

2.  Secondary  Evidence — Failure  to  Produce  Written  Memoran- 
dum. The  fact  that  notice  had  been  served  upon  the  state 
to  produce  a  certain  memorandum  book  at  the  trial  of  a 
criminal  prosecution,  which  the  state  was  unable  to  pro- 
duce for  the  reason  that  it  had  been  removed  from  the 
jurisdiction  of  the  court,  will  not  preclude  tbe  state  from 
contradicting  oral  testimony  on  the  part  of  the  defendant 

as  to  the  contents  of  an  entry  in  dispute. — State  v.  Baldwin    15 

3.  Modification  of  Instructions.  It  is  not  error  upon  the  part  of 
the  court  to  refuse  to  give  instructions  in  the  language  re- 
quested, although  the  same  may  correctly  state  the  law,  if 
the  court  fairly  gives  substantially  the  same  instructions  in 
other  language.— Jc? 15 
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4.  Sufficiency  and  Weight  of  Evidence,  Although  the  evidence 
in  a  criminal  case  may  not  have  been  of  the  most  satisfac- 
tory and  convincing  kind,  yet  the  verdict  of  the  jury  should 
not  be  disturbed  on  appeal,  if  there  was  evidence  tending  to 
establish  every  material  fact  necessary  to  show  the  guilt  of 
the  defendant.  (State  v.  Kroenert,  13  Wash.  644,  followed.) 
State  V,  Murphy 9S 

6.  Instructions — Judicial  Explanation  of  Defendant's  Plea,  The 
fact  that  the  court  explains  to  the  jury  the  nature  and 
legal  effect  of  fdefendant's  plea  is  not  open  to  the  objection 
that  it  is  a  judicial  comment  on  the  facts  instead  of  the  law. 
StaU  V,  Carter  121 

6.  Same --Credibility  of  Witness.  A  charge  to  the  jury  that 
they  are  warranted  in  disregarding  the  testimony  of  any 
witness  if  they  believe  that  he  has  wilfully  testified  falsely 
to  any  matter  is  not  prejudicial,  when  the  error  of  the 
court  in  not  stating  that  the  falsity  should  be  in  a  material 
matter  was  not  raised  by  the  exception  taken,  nor  the  court's 
attention  called  to  the  inadvertence  at  the  time. — Id 121 

7.  Writs  Coram  Nobis — Sufficiency  of  Showing  Made.  Admit- 
ting, but  not  deciding,  that  the  writ  coram  nobis  might  is- 
sue from  a  superior  court  of  this  state  to  inquire  into  certain 
alleged  misstatements  by  the  prosecuting  witness  upon  the 
trial  of  a  criminal  cause,  the  petition  therefor  would  not  be 
sufficient  when  based  upon  the  claim  that  the  testimony  of 
such  witness  "  was  not  in  accordance  with  the  facts  but  was 
fraudulent  and  untrue.** — State,  ex  rel,  Davis,  v.  Superior 
Court ' 33» 

8.  Conduct  of  Trial  Special  Counsel  It  is  within  the  discre- 
tion of  the  court  to  allow  special  counsel  to  aid  the  prose^ 
cuting  attorney  in  the  prosecution  of  a  case,  and  such 
discretion  will  only  be  interfered  with  upon  a  showing  of  an 
abuse  thereof. — State  v.  Elswood 453 

9.  Same—Withdrawal  of  Case  From  Jury.  When  there  is  evi- 
dence tending  to  show  every  fact  necessary  to  establish  the 
guilt  of  defendant,  the  court  is  not  warranted  in  taking  the 
case  from  the  jury. — Id 453 

10.  Same --Leading  Questions.  The  action  of  the  court  in  al- 
lowing leading  questions  is  a  matter  so  largely  within  its 
discretion  as  to  call  for  the  interference  of  the  appellate 
court  only  in  extreme  cases. — Id 453 
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11.  Review — Sufficiency  of  Evidence,  The  supreme  court  will 
not  set  aside  a  verdict  in  a  criminal  case  when  there  is 
testimony  tending  to  show  every  necessary  fact,  and  when 
the  court  which  tried  the  cause  has  refused  to  interfere  with 
the  verdict.— Jd 458 

12.  When  Erroneous  Instructions  Harmless  Error.  In  a  criminal 
prosecution,  in  which  the  only  testimony  introduced  is  on 
the  part  of  the  state,  and  there  is  no  substantial  conflict  in 
that,  but  the  proofs  conclusively  show  the  guilt  of  the  de- 
fendant, errors  committed  in  charging  the  jury  are  without 
prejudice.— State  v.  Witherow. 562 

13.  Sale  of  Adulterated  Butter  —Sufficiency  of  Complaint.  A  com- 
plaint, under  Laws  1895,  p.  70,  $5,  making  it  unlawful  for 
any  person  to  sell  any  fat,  oil  or  oleaginous  substance  or 
compound  thereof,  not  produced  at  the  time  of  manufac- 
ture from  unadulterated  milk  or  cream  from  the  same,  with 
or  without  harmless  coloring  matter,  which  shall  be  in  imita- 
tion of  yellow  butter  produced  from  pure  unadulterated  milk 
or  the  cream  from  the  same,  is  not  sufficient,  when  it  fails 
to  charge  as  a  fact  that  the  oleaginous  substance  and  com- 
pound was  not  produced  from  unadulterated  milk  or  the 
cream  from  the  aaime.— State  v.  Henderson 598 

14.  Record  on  Appeal— Insufficiency  of  Evidence.  The  alleged 
insufficiency  of  the  evidence  to  sustain  a  verdict  of  guilty 
will  not  be  considered  on  appeal,  when  the  record  does  not 
purport  to  contain  all  the  material  facts,  matters  and  pro- 
ceedings produced  and  had  at  the  trial.— S^eate  v.  Zettler  ...  625 

lb.  Misconduct  of  Bailiff — Unduly  Influencing  Jury  by  Threats. 
The  fact  that  the  bailiff  informed  the  jury  that,  if  they  did 
not  return  a  verdict  by  a  certain  hour,  he  would  keep  them 
locked  up  all  night,  does  not  amount  to  misconduct  when 
the  statement  was  made,  not  for  the  purpose  of  influencing 
the  jury  in  their  action,  but  to  inform  them  that  it  was  the 
intention  of  the  court  to  go  home  at  that  hour,  and  that,  if 
tlie  verdict  was  not  returned  before  that  time,  it  could  not 

be  till  morning.— iStoie  v.  Zettler 625 

8ee  Appeal,  17;  Coubts,  2;  Embezzlement;  Homicide; 

Indictment  and  Infobmation  ;  Juby,  2-6 ;  Labceny  ; 

Libel  and  Slandeb,  1,  2;  Municipal  Cobpobations, 

21;  Obscenity. 

DAMAGES. 

1.  Breach  of  Contract  to  Carry  Passenger — Damages.    Damages 
cannot  be  recovered    for  anxiety  and  suspense  of  mind 
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in  coneequence  of  delay  caused  by  the  fault  of  a  common 
carrier  in  failing  to  transport  a  passenger  to  his  destination 
pursuant  to  contract  ( Willson  v.  Northern  Pacific  R,  H 
Co,,  5  Wash.  621,  distinguished. )  — rum€r  v.  Great  North- 
ern Ry.  Co 213 

2.  Same — Loss  of  Time  as  Attorney — Measure  of  Damages. 
The  measure  of  damages  for  the  loss  of  time  incurred 
by  an  attorney  through  failure  of  a  railroad  company  to 
transport  him,  is  not  what  the  time  of  practicing  attorneys 
of  his  capacity  is  worth,  but  the  most  trustworthy  basis 
would  be  his  earnings  as  an  attorney  either  before  or  after 
the  particular  time  in  question. — Id 213 

3.  Same,  An  instruction  to  the  jury  that,  for  loss  of  time, 
plaintiff,  who  was  an  attorney,  was  entitled  to  recover  such 
sum  as  his  time  at  home,  for  the  period  he  was  delayed  by 
reason  of  defendant's  failure  to  transport  him,  was  reason- 
ably or  fairly  worth  in  his  profession,  is  misleading  when 
the  only  proof  of  the  value  of  such  time  was  the  opinion  of 
the  plaintiff  and  other  witnesses  as  to  what  it  ought  to  be 
worth;  and  it  is  also  misleading  in  view  of  the  further 
fact  that  it  left  out  of  consideration  the  probability  that 
plaintiff  would  have  had   professional  employment,  had 

he  been  at  home  during  the  period  of  his  detention. — Id,    213 

4.  Remission  by  Court  of  Excessive  Damages.  Where  the  trial 
court  finds  that  a  portion  of  the  damages  assessed  by  the 
jury  is  excessive,  it  is  not  required  to  grant  a  new  trial, 
but  may  properly  direct  a  remission  of  the  excessive  por- 
tion of  the  verdict. —  McDonough  v,  Oreat  Northern  Ry.  Co,  244 

6.  Breach  of  Contract  to  Convey  Land  — Measure  of  Damages, 
The  measure  of  damages  for  the  breach  of  a  contract  to 
convey  an  undetermined  piece  of  land  is  the  amount  of 
money  paid  upon  such  contract  with  interest  thereon  from 

the  date  of  such  payment. — Marsh  v,  Cavanaugh 282 

See  Appeal,  14;  Carriers,  4,  7;  Eminent  Domain,  3-5. 

DEEDS. 

1.  Delivery^  Effect  of  Record.  The  recording  of  a  deed  by  the 
grantor  is  a  sufficient  delivery  to  convey  title  where  the 
conveyance  is  for  the  benefit  of  an  infant,  as  in  such  case 
the  infant  will  be  presumed  to  have  accepted  it. — Bjmer- 
land  V,  Eley 101 

2.  Same — Evidence  Necessary  to  Rebut  Presumption.  The  pre- 
sumption that  the  recording  of  a  deed  to  an  infant  by  the 
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grantor  is  evidence  of  his  intention  to  convey,  can  be  over^ 
come  only  by  the  strongest  kind  of  proof  that  the  grantor's 
intention  in  making  the  conveyance  was  to  defraud  exist- 
ing creditors ;  the  fact  that,  subsequent  to  the  conveyance, 
the  grantor  enters  into  dishonest  schemes  to  defraud  oth- 
ers by  another  sale  of  the  same  land  not  being  sufficient 
to  affect  the  validity  of  the  prior  deed  to  the  infant.— Id. .  101 

3.  Delivery  of  Deed — What  Constitutes.  Delivery  of  a  certain 
deed  found  among  the  papers  of  the  grantor  after  his  death 
cannot  be  presumed,  when  the  only  evidence  thereof  is  that 
the  grantor  made  the  deed  and  intended  that  at  some  time 
the  grantees  therein  named  should  become  the  owners  of 
the  land  therein  described,  but  there  is  nothing  tending  to 
show  that  he  ever  did  anything  in  connection  with  the 
deed,  or  said  anything  in  reference  thereto,  which  clearly 
showed  his  intention  that  the  title  should  pass  from  him- 
self to  the  grantees  named  during  his  lifetime. — Atwood  v, 
Atwood 285 

4.  Delivery  in  Escrow  —  Waiver  of  Conditions.  A  finding  that 
the  conditions  upon  which  a  deed  had  been  placed  in  escrow 
has  been  complied  with  is  warranted,  when  it  appears 
that  the  condition  was  solely  for  the  benefit  of  the  grantee 
and  could  be  waived  by  him,  and  that  he  had  waived  such 
condition  by  taking  the  deed  and  placing  it  of  record. — 
Hendricks  v.  Edmiston 687 

See  Assignment  fob  Benefit  of  Cbeditobs,  1;  Hus- 
band AND  Wife,  10,  11. 

DIKES.    See  Eminent  Domain,  6,  7. 

DIVORCE. 

\.  Jurisdiction  over  Property — Presumptions.  Where  a  decree 
of  divorce  awards  all  the  community  personal  property  in 
the  state  to  the  wife,  the  jurisdiction  over  all  of  the  prop- 
erty so  awarded  must  be  presumed  in  the  absence  of  a  show- 
ing to  the  contrary,  and  replevin  by  the  husband  will  not  lie 
to  recover  a  portion  of  such  personal  property  sold  by  the 
wife  to  a  third  party. — Carney  v.  Simpson 227 

2.  Custody  of  Children.  The  care  and  custody  of  children  of 
tender  years  should  be  awarded  to  the  mother  upon  the 
granting  of  a  divorce,  when  it  is  not  made  to  appear  that 
the  mother  is  not  a  proper  person  to  have  the  care  and  con- 
trol of  her  chiXdren.— Smith  v.  Smith 237 
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8.  Orounda— Inability  to  Live  Peaceably  Together,  Code  Proc., 
§764,  subd.  7,  providing  that  ''a  divorce  maybe  granted 
upon  application  of  either  party  for  any  other  cause  deemed 
by  the  court  sufficient,  and  the  court  shall  be  satisfied  that 
the  parties  can  no  longer  live  together,"  lodges  a  discretion- 
ary power  in  the  court  which  must  be  exercised  in  a  sound 
and  legal  manner  so  as  to  conduce  to  domestic  harmony 
and  the  peace  and  morality  of  society. — Colvin  v.  Colvin. . .  490 

4.  Same,  A  court  is  warranted  in  refusing  a  divorce,  although 
finding  that  the  parties  cannot  live  peaceably  together, 
when  such  failure  is  due  to  their  own  obstinacy  and  stub- 
bornness, and  both  parties  are  equally  in  fault. — Id 490 

6.  Allowance  of  Attorney  Fees  to  Wife,  The  allowance  by  the 
court  of  $300  as  counsel  fees  to  the  wife,  in  refusing  the 
husband's  petition  for  divorce,  is  not  an  abuse  of  the  dis- 
cretion reposed  in  the  court  in  such  matters,  even  though  it 
may  appear  that  a  division  of  property  had  been  made  be- 
tween the  parties  and  that  the  wife  was  amply  able  to  bear 
the  expenses  attending  the  action. — Id 490 

6.  Proof  of  Residence.  In  an  action  for  divorce  plaintiff  must 
affirmatively  plead,  and  satisfactorily  prove,  prior  residence 

in  the  state  for  the  period  of  a  year  or  more. — Luce  v.  Luce  608 

7.  Grounds — Abusive  Treatment,  Plaintiff  is  not  entitled  to  a 
divorce  upon  the  ground  of  abuse,  when  the  only  evidence 
to  support  the  action  is  proof,  in  the  most  general  terms,  of 
abusive  language  on  the  part  of  defendant,  and  plaintiflfs 
own  testimony  shows  that  he  was  alike  culpable. — Id 608 

DOMICILE. 

Acquisition  of — Evidence,  The  fact  that  plaintiff  left  his  home 
in  the  East  and  came  to  the  state  of  Washington  in  search 
of  a  location,  afterwards  going  to  the  state  of  California  in 
pursuit  of  the  same  object,  and  then  returning  to  the  state 
of  Washington,  where  he  settled  and  went  into  business, 
is  not  sufficient  to  establish  his  residence  here  before  his 
return  from  California,  in  the  absence  of  proof  of  any  inten- 
tion to  make  a  definite  location  in  this  state  prior  to  his  act- 
ual settlement. — Luce  v.  Luce 608 

See  Divorce,  6. 

ELECTIONS. 

Validating  Election  ^Notice,  A  notice  of  election  for  the 
purpose  of  validating  county  warrants,  given  under  the  pro- 
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visions  of  Laws  1893,  p.  181,  need  not  specify  the  polling 
places  in  the  county  where  the  election  is  to  be  held,  but 
is  sufficient  when  it  gives  a  general  notice  as  to  when  the 
election  would  be  held  throughout  the  county,  since  the  gen- 
eral election  law  requiring  notices  to  be  posted  in  the  several 
precincts  affords  the  voters  opportunity  to  ascertain  where 
in  each  precinct  the  election  would  be  held. — Packwood  v. 
KiUitas  County  88 

EMBEZZLEMENT. 

1.  By  Pvhlic  Officer — Information,  An  information  charging 
one  as  having  received  by  virtue  of  his  office  as  county  clerk 
a  sum  of  money  belonging  to  the  county,  which  he  unlaw- 
fully, knowingly,  fraudulently  and  feloniously  took  and  con- 
verted to  his  own  use  and  embezzled,  is  sufficient  to  charge 
a  crime  under  the  provisions  of  $67,  Penal  Code. — Staie  ». 
Downing 413 

2.  Same — Instructions.  Where  a  prosecution  of  a  public  officer 
for  the  embezzlement  of  public  funds  is  had  under  Penal 
Code,  $  57,  making  the  offense  a  feloiiy,  an  instruction  to 
the  jury  based  on  that  theory  is  not  erroneous,  although 
another  statute  may  provide  for  the  punishment  of  such 
acts  as  misdemeanors. — Id 413 

EMINENT  DOMAIN. 

1.  Exercise  for  Benefit  of  United  States,  The  fact  that  an  act 
authorizes  the  exercise  of  the  state's  eminent  domain  for 
the  purpose  of  constructing  a  ship  canal  which  shall  be 
under  the  control  of  the  general  government,  but  for  the 
use  and  benefit  of  the  public  generally,  will  not  render 
the  act  unconstitutional,  when  there  is  no  express  constitu- 
tional provision  prohibiting  it.—  Lancey  v.  King  County 9 

2.  Appropriation  of  Tide  Lands  by  Boom  Company — Parties. 
The  state  is  not  a  necessary  party  to  an  action  for  the  ap- 
propriation by  a  boom  company  of  tide  lands,  which  the 
state  has  contracted  to  sell,  as  the  state's  interest  in  land 
is  not  subject  to  condemnation. — North  River  Boom  Co.  v. 
Smith 138 

3.  Ohstmction  of  Street  by  Railway  Track — Damage  to.  Abutting 
Property,  Where,  under  an  agreement  between  a  mill- 
owner  and  a  railroad  company,  a  railroad  switch  has  been 
constructed  by  the  millowner,  from  the  railroad  to  a  mill  for 
the  purpose  of  running  cars  over  same  for  the  benefit  of  the 
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mill,  the  millowner  cannot  escape  liability  for  damages 
occasioned  by  the  necessary  operation  of  the  switch  in  the 
customary  manner,  although  the  trains  may  be  run  and 
operated  by  the  railroad  company. — PcUton  v.  Olympia  Door 
and  Lumber  Co 210 

4.  Same,  If  the  owner  of  a  lot  has  been  damaged  in  a  man- 
ner different  from  that  of  the  public  generally  by  the  ap- 
propriation of  a  street  for  railroad  purposes,  he  is  entitled 

to  compensation. — Id :  210 

5.  Same.  There  is  proof  of  damages  peculiar  to  plaintiff  in  the 
construction  and  operation  of  a  railroad  track  in  the  street 
in  front  of  his  dwelling  house,  when  it  appears  that  the 
track  runs  so  close  to  the  sidewalk  that  a  team  cannot 
stand  between  them  clear  of  the  track,  and  that  the  dwelling 
house  is  damt^ed  and  rendered  of  lees  value  by  the  ran* 
ning  of  trains  over  the  track. — Id 210 

6.  Construction  of  Dykes — Compensation  to  Owner.  A  law  pro- 
viding for  the  condemnation  of  rights  of  way  for  the  con- 
struction of  dykes  is  not  unconstitutional  as  authorizing  a 
taking  of  private  property  without  full  compensation 
thereof  having  been  made  in  money,  when  provision  is 
made  therein  for  ascertaining  the  cost  and  collecting  same 
by  assessment  or  the  issuance  of  bonds,  as  the  presump- 
tion would  be  that  compensation  would  be  provided  in  this 
manner  before  actual  construction  began. — Hansen  v.  Ham- 
mer  : 315 

7.  Same — Public  Purpose.  The  appropriation  of  land  for  the 
construction  of  local  dikes  within  the  territory  of  dyking 
districts  authorized  by  law  to  be  formed  is  a  taking  for  a 
public  purpose. — Id  315 

Seb  Constitutional  Law,  2;   Counties,  1,  2. 

EQUITY. 

1 .  Implied  Trust  —  Enforcement  —  Pleading  —  Laches.  In  an 
action  by  stepchildren  against  the  executor  of  their  step- 
father's estate  to  have  same  declared  a  trust  in  their  favor 
on  the  ground  that  some  fifty  years  before  in  the  year  1842, 
while  they  were  small  children,  he  had  married  their 
mother  and  had  taken  the  proceeds  of  their  father's  estate 
amounting  to  |500.),  and  had  during  half  a  century  so  in- 
vested it  as  to  realize  an  estate  worth  several  millions,  the 
complaint  is  subject  to  demurrer  when  it  appears  that 
plaintiffs  bad  never  pressed  their  claims  for  a  period  of  over 
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thirty  years  after  attaining  their  majority,  and  contains  the 
hare  allegation  as  a  reason  for  such  laches,  that  they  had 
no  knowledge  of  their  rights  until  the  year  1891,  their 
stepfather  having  concealed  the  facts  from  them  and  claimed 
the  ownership  of  the  property,  hut  nothing  appearing  to 
show  fraudulent  concealment  on  his  part. —  Sackman  v. 
Campbell, 57 

2.  Same.  In  such  a  case,  in  order  to  avoid  the.  charge  of 
laches,  the  complaint  should  make  a  clear  and  explicit 
statement  of  all  matters  connected  with  their  failure  to  as- 
sert their  rights  at  an  earlier  date,  including  the  source  of 
their  final  knowledge  as  to  their  rights,  when  and  how 
ohtained,  etc. — Id » 57 

3.  Enforcement  of  Liens,  A  lien  hy  contract  is  enforcihie  in 
equity,  although  the  contract  does  not  amount  to  a  legal 
mor^ge. — Moody  v,  Noyes 128 

4.  Same  — Priorities,  Where  the  object  of  an  action  is  to  have 
the  interest  of  the  defendant  established  and  the  priorities 
adjusted  as  between  plaintiff  and  defendant,  plaintiff  can- 
not complain  that  defendant,  although  holding  nothing 
more  than  a  lien  interest  in  the  property,  is  awarded 
the  priority  of  lien,  when  the  evidence  sustains  such  a 
finding.— /d * 128 

See  Appeal,  11;  Cancellation  op  Instruments; 
Executors  and  Administrators,  8;  Reformation 
OF  Instruments. 

ESTOPPEL. 

1.  Unauthorized  Sale  by  Administratrix — Cannot  Dispute  Cow 
tract.  Where  an  administratrix  has  sold  timber  upon 
lands  of  her  intestate  for  a  fair  price  to  parties  purchasing 
in  good  faith,  and,  after  having  received  from  them  almost 
the  whole  purchase  price  and  refused  to  receive  the  bal- 
ance, the  amount  received  having  been  appropriated  to 
the  use  and  benefit  of  herself  and  the  estate,  and  accounted 
for  in  her  report  to  the  court,  she  cannot  come  into  a  court 
of  equity  and  rescind  her  sale  and  deprive  the  purchasers 
of  the  benefits  thereof  simply  on  the  ground  that  she  was 
not  authorized  by  the  court  to  make  the  sale  as  required  by 
statute. —  Davis  v.  Ford 107 

2.  Invalidity  of  License,  Even  if  an  unauthorized  sale  of  tim- 
ber by  an  administratrix  was  merely  a  license  to  cut  and 
remove  the  timber,  she  is  estopped  from  taking  advantage 
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of  it8  invalidity,  when  the  licensee  has  acted  in  good  faith 
and  paid  her  a  valnahle  consideration  therefor.— /d 107 

3.  Same,  Where  timber  has  been  cut  from  land  under  au- 
thority of  a  license  granted  by  an  agent,  the  licensee  and 
his  assigns  are  estopped  to  deny  the  authority  of  the  agent 

to  execute  the  license. —  Moody  v,  Noyes 128 

4.  Must  be  Pleaded.  Matter  claimed  to  operate  as  an  estoppel 
must  be  pleaded  in  order  to  authorize  its  admission  in 
evidence.— /aco6«  v.  First  National  Bank 368 

5.  In  Pais.  The  owner  of  abstract  records  who  so  far  treats 
them  as  valuable  property  as  to  secure  a  loan  by  the  execu- 
tion of  a  chattel  mortgage  thereon,  is  estopped  from  setting 
up  AS  a  defense  to  foreclosure  proceedings  that  the  records 
would  be  of  no  value  in  the  hands  of  any  but  the  compiler. 

—  Washington  Bank  v.  Fidelity  Abstract  <k  Security  Co  . . ,  487 

6.  Same  —  Relevancy  of  Representations  Relied  On.  One  who 
holds  the  legal  and  record  title  to  real  estate  is  not  es- 
topped from  setting  up  his  ownership  as  against  one  to 
whom  he  had  stated  that  he  had  transferred  it  to  a  third 
party,  and  who  subsequently  purchases  it  at  execution  sale 
as  the  property  of  such  third  party,  when  the  statement 
as  to  ownership  was  made  several  months  before  the  levy 
of  execution  and  in  connection  with  a  proposition  at  the 
time  for  a  trade  of  the  premises.— Zyorw  v.  Fowler 618 

7.  By  Record  —  Knowledge  of  Party  Relying  on  Transa^ion  — 
Bona  Fides.  Where  one  holding  the  legal  title  to  land  par- 
ticipates in  a  conveyance  thereof  made  by  her  grantor  to  a 
subsequent  grantee,  vhe  is  estopped  from  setting  up  her 
title  as  against  such  subsequent  grantee,  although  he  knew 
the  property  had  been  transferred  to  her,  when  it  appears 
that  she  had  no  beneficial  interest  in  the  property,  as  it 
had  been  conveyed  to  her  merely  for  the  purpose  of  put- 
ting it  out  of  the  reach  of  creditors  of  her  grantor. — Hen' 
dricks  v.  Edmiston 687 

See  Appeal,  4;  Banks  and  Banking,  2;  Corpora- 
tions, 6,  10;  Executors  and  Administrators,  1; 
Mortgages,  4;  Municipal  Corporations,  1;  Re- 
plevin, 3 ;  School  Lands,  8. 

EVIDENCE. 

1.  Relevancy.  Where  by  the  terms  of  a  subsidy  bond  the 
obligee  was  given  until  September  1, 1890,  to  complete  a 


INDEX— Vol.  15.  733 


EVIDENCE—  Continued, 

certain  amount  of  railroad  line,  in  an  action  upon  the 
bond  after  that  date«  evidence  showing  the  condition  of 
the  road  July  1,  1890,  is  inadmissible. — Fart  Tmcnsend,  etc., 
JR.  R.  Co.  V.  Coleman 77 

2.  Proof  Affecting  Written  Instruments.  Where  the  obiect  of 
an  action  is  to  affect  a  written  instrument,  only  clear  and 
satisfactory  proof  will  justify  a  decree  in  favor  of  the  plain- 
tiffs.—27iorn€  V.  Joy 83 

3.  Proof  of  Signature.  The  testimony  of  a  witness  as  to  the 
signature  of  a  decedent  is  sufficient  to  go  to  the  jury,  when 
it  appears  that  the  witness  had  been  intimately  acquainted 
with  the  deceased  for  a  period  of  forty  years,  a  part  of  the 
time  in  partnership,  that  their  business  relations  were 
extensive  and  frequent,  and  that  he  had  often  seen  the 
deceased  sign  his  name,  and  was  as  familiar  with  the 
handwriting  of  deceased  as  with  his  own,  and  had  no  doubt 
that  the  signature  in  evidence  was  that  of  deceased.—  Pon- 
cin  V.  FuHh 201 

4.  Same  —  Opinion  Evidence.  A  witness  is  competent  to  tes- 
tify to  his  opinion  as  to  the  genuineness  of  handwriting, 
after  showing  knowledge  of  the  handwriting,  founded  on 
adequate  means  of  knowledge,  there  being  no  precise 
standard  fixing  the  degree  of  knowledge  necessary. — Id, . . .  201 

b.  Presumption  from  Mailing  of  Letter  —  Rebuttal.  The  pre- 
sumption that  a  letter  duly  mailed  has  reached  its  desti- 
nation will  have  but  little  weight  against  positive  testimony 
to  the  effect  that  it  was  never  received. — AuU  v.  Interstate 

Saving  and  Loan  Ass^n 627 

See  Building  and  Loan  Assocl\tions,  1 ;  Carriers,  6; 

Conversion,  2;  Criminal  Law,  2;  Fixtures;  Fraud 

3,  4;  Homicide,  6,  6,  10,  14 ;  Husband  and  Wipe,  11 ; 

Insurance,   2;    Larceny;    Libel  and  Slander,  7; 

Logs  and  Logging,  2;  Nbgoti.4Ble  Instruments,  1; 

Pleading,  9,    14,   16;    Principal  and    Surety,    1; 

Trespass. 

EXECUTION. 

1.  Levy  and  Sale  —  Individual  Interest  in  Partnership  Property. 
Under  Code  Proc. ,  §  802,  providing  that  when  a  defendant 
owns  personal  property  jointly  or  in  copartnership  with 
any  other  person,  and  the  interest  cannot  be  separately 
attached,  the  sheriff  shall  take  possession  of  the  property, 
unless  bond  be  given,  and  shall  proceed  to  sell  the  interest 
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of  defendant,  the  sheriff,  or»  in  proceedings  in  a  jastice's 
court,  the  constable,  is  authorized  to  levy  execution  upon 
partnership  property  to  satisfy  a  judgment  against  an  in- 
dividual partner. —  Graden  v.  Turner 136 

2.  Property  Subject — Abstract  Book$.  Under  Code  Proc.,  H79, 
providing  that  *'  all  property,  real  and  personal,  of  the  judg- 
ment  debtor,  not  exempt  by  law,  shall  be  liable  to  execu- 
tion,'' a  set  of  abstract  books  are  subject  to  sale  on 
execution. — Washington  Bank  v.  Fidelity  Abstract  <&  Security 
Co 487 

S,  Attachment  and  Execution  —  Levy  —  Priorities,  The  prior 
levy  by  a  deputy  sheriff  of  a  writ  of  attachment  placed  in 
his  hands  subsequent  to  the  placing  of  an  execution  in  the 
hands  of  the  sheriff,  will  give  the  attachment  lien  priority 
over  the  execution. — jR.  Wallace  <&  Sons*  Mfg.  Co,  v,  Shariekt  643 
See  Husband  and  Wifk,  4,6;  Judgment,  12,  13;  Me- 
chanics' Liens,  1,2. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Interest  of  Minor  Heirs  in  Community  Estate  —  ScUe  Without 
Order  of  Court.  A  sale  by  a  father  of  his  minor  children's 
portion  of  a  community  estate  inherited  from  their  de- 
ceased mother,  when  not  made  under  order  of  the  probate 
court,  cannot,  in  an  action  against  the  children  by  the 
grantees  to  quiet  title,  be  treated  as  having  been  made  for 
the  benefit  of  the  heirs  and  as  subject  to  confirmation  in 
such  action,  on  the  theory  of  necessity  for  such  sale,  even 
though  the  grantees  had  in  good  faith  purchased  and  im- 
proved the  property,  as  the  children  would  not  be  estopped 
by  any  dishonest  conduct  on  the  part  of  their  father  in  mak- 
ing the  sale. — Bjmerland  v.  Eley 101 

2.  Action  on  Decedent's  Note — Presumption  as  to  Consideration. 
The  rule  that  a  valuable  consideration  for  a  note  is  pre- 
sumed from  the  proof  of  due  execution  and  the  production 
of  the  note  by  a  plaintiff,  applies  alike  in  actions  against 
the  maker  while  alive,  and  in  actions  against  his  adminis- 
trators upon  the  rejected  claim  founded  upon  such  note. — 
Poncin  v,  Furth 201 

3.  Trustees  of  Decedent's  Estate — Probate  Jurisdiction,  Where 
trustees  of  the  property  of  an  estate,  instead  of  executors, 
have  been  appointed  by  a  will,  the  probate  court  has  no 
jurisdiction  of  questions  involving  their  management  of  the 
estate,  but  the  same  are  triable  in  equity.— /SmtM  v.  Smith.  239 
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4.  Same  —  Construction  of  Will,  A  will  devising  and  bequeath- 
ing to  certain  persons  all  the  testator's  property,  "  in  trust, 
nevertheless,  to  and  for  the  following  uses  and  purposes," 
etc.,  constitutes  such  persons  trustees,  though  they  may  be 
denominated  in  the  will  as  executors,  especially  when  it 
appears  from  the  will  construed  as  an  entirety,  that  such 
was  the  intent  of  the  testator,  inasmuch  as  a  non-resident 
is  named  as  one  of  the  executors  and  certain  trust  property 
of  the  testator  is  included  in  the  devise.— Jd 239 

6.  Presentment  of  Claims  Against  Estate.  The  failure  to  pre- 
sent a  claim  to  the  trustees  of  a  testator's  estate  within 
one  year  after  their  appointment  and  qualification  under 
the  will  is  no  bar  to  an  action  on  the  claim  when  no  notice 
to  present  claims  has  ever  been  published  by  the  trustees. 
— Donnerberg  v.  Oppenheimer 290 

6.  Same.  Where  it  has  been  stipulated  between  parties  to  an 
action  that  prior  to  its  commencement  plaintiff  had  duly 
presented  the  note  in  issue  to  defendants  and  demanded 
payment  of  them,  as  the  personal  representatives  of  cer- 
tain decedents  who  had  guaranteed  its  payment,  no  ques- 
tion can  be  raised  on  the  trial  as  to  the  want  of  an  affi- 
davit of  the  justness  of  the  claim. — Id 290 

7.  Failure  to  Present  Claim  Against  Estate.  Failure  to  present 
a  claim  to  the  executors  of  one  joint  debtor  will  not  release 
the  other  joint  debtor,  in  cases  where  the  law  excuses,  or 
does  not  require,  presentment  to  the  executors. — Megrath 

v.  Gilmore 568 

8.  Distribution  of  Decedents  Estate— Power  of  Court  to  Charge 
With  Liens,  A  court  exercising  probate  jurisdiction  has  no 
power  to  direct  a  distribution  of  a  decedent's  estate  to  the 
heirs,  charged  with  a  lien  in  favor  of  the  administrator  on 
account  of  money  expended  by  him  or  the  benefit  of  the  es- 
tate.— Huston  V,  Becker 586 

9.  Liability  for  Money  Deposited  in  Bank,  An  executor,  who 
in  good  faith  deposits  funds  of  the  estate  in  a  bank  at  the 
time  solvent  and  of  good  repute,  is  not  liable  for  depreci- 
ation of  the  trust  funds  resulting  from  the  subsequent  fail- 
ure of  the  bank,  if  the  deposit  is  made  to  the  credit  of  the 
estate,  and  not  in  the  executor's  individual  name.— Jn  re 
KohUr's  Estate 613 

See  Estoppel,  1,2;  Judgment,  11;  Parties;  Statutes, 
5;  Survival  op  Actions,  2;  Wills,  2. 
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Intention  of  Party  Affixing — Evidence  of.  The  intention  to 
make  machinery  a  permanent  part  of  the  building  to  which 
it  is  attached  cannot  be  proved  by  testimony  as  to  the  act- 
ual state  of  mind  of  the  person  attaching  it  to  the  real  estate 
at  the  time  of  its  annexation,  but  must  be  gathered  from 
circumstances  surrounding  the  transaction,  and  from  what 
was  said  and  done  at  the  time. —  Washington  Naiional  Bank 
V,  Smith  160 

FRAUD. 

1.  What  Constitutes — Allegations  of  Complaint  A  complaint 
charging  that  the  owner  of  land,  in  order  to  effect  a  sale 
thereof  to  plaintiff,  had  conspired  with  another  for  the  pur- 
pose of  defrauding  plaintiff  by  agreeing  that  the  co-conspir- 
ator should  represent  and  pretend  to  plaintiff  that  the 
purchase  price  of  such  land  was  more  than  the  price  actu- 
ally placed  thereon  between  the  conspirators,  does  not  state 
a  cause  of  action  against  such  land  owner,  when  it  does  not 
show  that  he  derived  any  benefit  from  such  misrepresenta- 
tion, nor  that  he  said  or  did  anything  to  lead  plaintiff  to 
enter  into  the  contract. — Kennah  v,  Huston 278 

2.  Suffi^ciency  of  Evidence.  When  fraud  is  alleged  it  must 
have  more  conclusive  proof  to  warrant  the  entry  of  a  judg^ 
ment  than  mere  inferences  springing  from  one  or  two  suspici- 
ous circumstances,  especially  when  these  had  transpired  so 
long  before  the  trial  as  to  make  the  incidents  connected 
with  them  difficult  of  proof. — Kleeh  v.  Frazer 517 

3.  Same.  In  an  action  to  recover  a  sum  of  money,  which 
plaintiff  had  been  induced  to  pay  for  the  purchase  of  a  mine 
in  reliance  upon  false  representations  of  the  defendants,  evi- 
dence is  admissible  showing  that  the  defendants  had  made 
representations  to  other  parties  than  plaintiff,  and  to  the 
people  in  the  vicinity  generally,  regarding  the  existence  and 
character  of  the  mine  and  the  value  of  its  ores,  such  repre- 
sentations being  part  of  one  continuous  scheme  or  transac- 
tion for  the  purpose  of  selling  the  mine  to  any  one  that 
could  be  induced  to  buy. — Oudin  v.  Grossman 519 

4.  Same.  A  judgment  for  plaintiff,  in  an  action  to  recover 
money  paid  for  the  purchase  of  a  mine,  will  not  be  dis- 
turbed when  there  is  evidence  tending  to  show  that  the 
mine  in  fact  had  no  existence,  the  location  being  invalid, 
and  that  the  ore  exhibited  as  a  sample  did  not  come  from 
the  mine  at  all.— Jd  519 

See  Account;  Cancellation  of  Instruments,  2;  Hus- 
band AND  Wipe,  7 ;  Pleading,  18. 
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FRAUDS,  STATUTE  OF. 

Sale  of  Lands — Sufficiency  of  Written  Memoranda.  An  agree- 
ment made  by  husband  and  wife  with  a  vendor  through  the 
medium  of  letters  and  telegrams,  whereby  they  agree  to 
take  certain  land,  directing  that  the  deed  be  made  to  the 
wife,  and  the  deed  was  made  accordingly  and  possession  of 
the  premises  taken  by  the  wife,  is  sufiicient  to  show  a  valid 
contract  of  purchase  as  against  the  statute  of  frauds. —  Un- 
derwood V.  Stack 407 

FRAUDULENT  CONVEYANCES. 

1.  Bona  Fide  Purchneer.  The  filing  of  a  writ  of  attachment 
against  the  husband  will  not  affect  the  rights  of  a  subse- 
quent purchaser  from  the  wife  of  lands  standing  in  her 
name,  although  such  lands  may  have  theretofore  been  con- 
veyed by  the  husband  to  the  wife  in  fraud  of  creditors, 
when  such  subsequent  purchaser  has  no  knowledge  of  the 
fraud,  and  no  actual  notice  that  the  attachment  lien  was 
sought  to  be  impressed  upon  the  lands  in  th'e  wife's  name. 

— Clerf  V.  Montgomery 48S 

2.  Chattel  Mortgages  — Fraud  as  to  Creditors  — In  Pari  Delicto. 
In  an  action  to  foreclose  a  chattel  mortgage  given  without 
consideration  and  for  the  purpose  of  hindering  and  defraud- 
ing creditors,  the  court  is  warranted  in  finding  that  the 
parties  are  not  in  pari  delicto^  and  that  the  mortgagor  is 
entitled  to  a  cancellation  of  the  mortgage,  when  it  appears 
that  the  parties  were  brothers  born  in  Norway,  that  the 
mortgagee  had  resided  in  this  country  a  great  many  years, 
was  well  educated,  understood  the  English  language  and 
had  had  large  experience  in  business  affairs;  that  the 
mortgagor  had  resided  here  a  much  shorter  time,  had  an 
imperfect  understanding  of  the  English  language  and  of 
business  matters,  had  always  relied  upon  his  more  experi- 
enced brother,  and  had  confidence  in  his  honesty,  integrity 
and  business  ability;  and  that  the  mortgagor  had  been  un- 
duly influenced  and  imposed  on  by  the  mortgagee  as  to  the 
necessity  for  executing  such  an  instrument,  but  that  no 
fraud  had  been  practiced,  attempted  or  intended  against 
his  creditors. — Melbye  v.  Melhye 648 

See  Attachmknt;  Corporations,  5. 

GARNISHMENT. 

Bringing  in  New  Parties  — Procesg.  The  superior  court  has  no 
authority  in  a  garnishment  proceeding  to  make  an  order 

47—15  WASH. 
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directing  that  a  person  not  regularly  served  shall  be  made 
a  party  defendant,  although  it  may  appear  from  the  an- 
swer or  examination  of  the  garnishee  that  such  person  is 
a  necessary  party. — State,  ex  reU  Nolte,  v.  Superior  Court . . .  600 
See  JuDOMBNT,  2. 

HOMICIDE. 

1.  Sufficiency  of  Information  — Place  of  Death.  Under  Laws 
1891,  p.  47,  H>  proYidingiorthe  trial  of  all  criminal  actions 
in  the  county  where  the  offence  was  committed,  it  is  not 
necessary,  in  an  information  charging  the  commission  of 
murder  in  a  certain  county,  to  also  allege  the  place  of  death 
of  the  deceased,  in  order  to  give  jurisdiction  to  the  court  of 
the  county  where  the  offence  was  committed. — State  v,  Bald- 
win      16 

2.  Same,  Where  an  information  charges  the  commission  of 
murder  in  a  certain  county,  but  fails  to  allege  where  the 
deceased  died  as  a  result  of  the  assault  upon  him,  the  in- 
troduction of  proof  showing  death  in  the  county  in  which 
the  assault  was  made  is  harmless  error. — Id 16 

3.  Dying  Declaration— Admissibility.  The  constitutional  pro- 
vision declaring  that  the  accused  shall  have  the  right  to 
meet  the  witnesses  against  him  face  to  face,  will  not  exclude 
evidence  of  dying  declarations. — .id 15 

4.  Same,  Proof  of  conviction  of  an  infamous  crime  may  be 
given  to  affect  the  credibility  of  one  making  dying  declar- 
ations, but  cannot  be  urged  as  a  ground  for  their  exclusion. 
—Id 16 

6.  Same— Time  Intervening  Before  Death.  The  fact  that,  for 
some  days  after  deceased  had  been  shot,  he  had  no  fear  of 
impending  death,  is  not  ground  for  excluding  his  dying 
declarations,  when  it  appears  that  at  the  time  they  were 
made,  his  condition  had  grown  more  serious,  and  he  had 
been  told  by  the  doctor  he  was  about  to  die,  and  had  said 
that  he  realized  it. — Id 16 

6.  Same— Manner  and  Form  of  Making.  Where  a  dying  declare 
ation  has  been  made  to  an  attorney,  who  afterwards,  not 
in  the  presence  of  the  deceased,  reduced  it  to  writing,  but 
not  always  in  the  language  of  the  deceased,  even  including 
incorrect  statements  in  one  or  two  minor  matters,  and  the 
declaration  is  subsequently  read  to  the  deceased  and  signed 
b}'  him,  it  is  still  admissible  in  evidence,  as  a  question  for 
the  jury  to  pass  upon. — Id 16 
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7.  Self'Defen$e  — InstrucHons  — Construction  as  a  Whole,  The 
fact  that  the  court  charges  the  jury  in  one  place  in  its  in- 
structions that  the  defendant  claims  the  homicide  was 
in  self-defense  on  the  part  of  defendant,  **to  prevent  death 
to  himself  or  s&rioaslbodily  injury/'  is  not  prejudicial  when 
other  parts  of  the  instructions  make  it  clear  that  the  defend- 
ant had  the  right  to  act  upon  apparent,  as  distinguished 
from  actual,  danger. — State  v.  Carter 121 

S.  Same,  Where  the  court  in  the  course  of  a  charge  to  the 
jury  states  plainly  and  emphatically  that  the  defendant 
might  invoke  the  law  of  self-defense  to  protect  his  life  or 
person  from  great  '* bodily  harm,''  it  is  not  prejudicial  error 
to  also  charge  that  "there  can  be  no  successful  setting  up  of 
self-defense  by  a  defendant  unless  ...  to  save  his  own 
Jife  or  Iiis  person  from  dreadful  harm  or  severe  calamity." 
—Id 121 

9.  Same.  AVhile  an  instruction,  in  a  case  of  homicide,  may  be 
so  inapt  as  to  imply  that  it  was  the  duty  of  defendant  to 
have  retreated  when  assaulted,  unless  it  would  have  been 
more  hazardous  to  have  done  so,  it  can  not  be  held  preju- 
dicial when  the  jury  are  also  charged  ''that  a  person  being 
where  he  had  a  right  to  be  and  without  fault  is  violently 
assaulted,  may,  without  retreating,  repel  force  by  force.'' — 
Id , 121 

40.  Pleading  and  Proof— Variance,  Where  the  information  in 
a  proecution  for  murder  charges  that  the  homicide  was 
committed  by  means  of  striking  and  beating  the  deceased 
with  "a  heavy  blunt  instrument;  a  more  particular  de- 
scription of  which  is  to  the  prosecuting  attorney  unknown," 
the  introduction  in  evidence  of  a  broken  oar,  which  had 
been  found  in  the  possession  of  the  defendant,  is  not  objec- 
tionable on  the  ground  of  variance,  when  it  is  not  estab- 
lished on  the  trial  what  instrument  it  was  that  caused  the 
death,  other  than  that  it  was  a  heavy  blunt  one,  and  it  is 
not  shown  that  a  description  of  the  instrument  wan  known 
by  the  prosecuting  attorney  at  the  time  of  filing  the  in- 
formation.— State  V.Carey 549 

U.  Instructions — When  Refusal  of  Request  Harmless.  The  re- 
fusal of  the  Court  to  instruct  the  jury  as  requested,  upon 
defendant's  theory  of  the  case  that  death  Iiad  been  occa- 
sioned by  a  severe  fall  and  not  by  the  means  charged  in  the 
information,  is  not  erroneous,  when  the  subject  matter  is 
covered  by  the  general  charge  that,  if  it  is  possible  to  ac- 
count for  the  death  of  the  deceased  upon  any  reasonable 
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hypothesis  other  than  that  of  the  guilt  of  the  defendant,  it 
is  their  duty  to  do  so  and  find  the  defendant  not  guilty,  and 
by  the  further  charge  that,  if  the  jury  entertain  any  rea- 
sonable doubt  upon  any  single  fact  or  element  necessary  to 
constitute  the  offense,  it  is  their  duty  to  acqtiit  him.— Jc/. . .  45» 

12.  Same — Comment  on  InUreat  of  Defendant.  An  instruction 
by  the  court  in  a  murder  case,  charging  the  jury  that  *'  in 
the  case  of  the  defendant  you  have  the  right  to  consider 
the  great  interest  be  has  in  the  result  of  your  verdict,"  it 
is  not  objectionable  on  the  ground  of  being  a  judicial  com- 
ment upon  the  evidence.— /d 549 

13.  Murder  in  First  Degree  —  Question  of  Intoxication.  Where 
the  court  has  correctly  instructed  the  jury  as  to  how  intox- 
ication should  be  regarded  by  them  in  determining.the  de- 
gree of  defendant's  guilt,  in  the  event  that  they  should  find* 
that  he  was  intoxicated  at  the  time  of  the  commission  of 
the  offence,  as  claimed  by  the  defense,  a  verdict  of  murder 
in  the  first  degree  is  not  erroneous,  when  there  is  evidence 
tending  to  support  it. — Id 549 

14.  Same  —  Sufficiency  of  Evidence,  A  verdict  of  murder  in  the 
first  degree  is  warranted,  when  there  is  evidence  showing 
that  defendant,  who  was  living  with  an  Indian  woman, 
prompted  by  jealous  motives  had  rudely  assaulted  her  on 
the  day  of  her  murder,  by  striking  her  in  the  face  and  body 
with  his  clenched  fist ;  that  he  had  declared  to  another  per- 
son that  he  would  do  her  up  that  night ;  that  about  mid- 
night a  boat  was  seen  out  in  Elliott  bay  going  in  the  direction 
of  Duwamish  river,  in  which  were  two  persons,  one  beating 
the  other  with  some  instrument,  the  sound  of  blows  and 
groans  being  audible ;  that  the  defendant  and  deceased  had 
been  spending  the  day  in  Seattle  and  bad  started  for  their 
home  at  the  mouth  of  the  Duwamish  river  at  about  eight 
o'clock  in  the  evening,  and  that  defendant  had  stopped 
at  about  eleven  that  night  at  a  saloon  on  the  waterfront  be- 
tween the  place  he  had  been  visiting  in  Seattle  and  his 
home ;  that  after  arriving  home  he  called  at  a  neighbor's 
and  asked  if  he  had  seen  anything  of  the  deceased,  claiming' 
that  she  was  to  have  come  home  by  means  of  a  street  car; 
that  about  a  day  and  a  half  later  he  asked  this  neighbor  to 
help  bury  his  wife,  as  she  was  dead ;  that  such  neighbor 
declined  to  assist  and  informed  the  officers,  who  arrested 
defendant;  that  defendant  remarked  several  times  that  he 
wished  he  had  killed  the  neighbor  instead  of  the  woman ; 
that  the  woman  was  found  sunk  in  the  water  near  de- 
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fendant's  float  hoase  with  a  rope  attaching  the  body  to  the 
float;  and  that  an  autopsy  showed  that  death  had  resulted 
from  concussion  of  the  brain  produced  by  blows  upon  the 
head  from  some  blunt  instrument. — Id 549 

HUSBAND  AND  WIFE. 

1.  Action  by  Husband  to  Recrtver  Property  Awarded  Wife  on 
Divorce — Damages.  Where  the  wife  has  sold  community 
personal  property  before  the  entry  of  a  decree  of  divorce 
awarding  it  to  her,  and  the  husband  has  begun  an  action  to 
recover  same  pending  the  divorce  proceedings,  he  is  merely 
entitled  to  a  judgment  for  the  costs  of  bis  action  and  for 
damages  for  detention  of  the  property,  when  the  decree 
in  the  divorce  proceedings  awards  the  property  to  the  wife. 

— Carney  v,  Simpson 227 

2.  Community  Property  — Liabilily  for  Husband's  Debts  — Inter- 
vention by  Wife  to  Protect.  In  an  action  against  the  hus- 
band on  his  promissory  note,  the  wife  has  a  right  to 
intervene,  for  the  purpose  of  having  any  judgment  that 
may  be  rendered  against  the  husband  adjudge  that  the 
debt  was  not  a  community  debt  and  that  it  should  not  be 
satisfied  out  of  the  community  real  property. —  Ound  v, 
Parke 398 

3.  Same — Liability  on  Negotiable  Instruments,  A  promissory 
note  made  to  evidence  a  debt  which  is  not  for  the  benefit  of 
the  community  cannot  be  collected  out  of  community  real 
estate,  although  the  note  may  have  passed  into  the  hands 

of  a  bona  fide  purchaser  for  value  before  maturity. — Id 393 

4.  Same,  A  judgment  against  a  husband  on  account  of  his 
.separate  indebtedness  is  enforceable  against  the  community 
personal  property. — Id 393 

5.  Liability  of  Community  Property  for  Suretyship  Debts.  The 
property  of  the  community  is  liable  for  an  obligation  of 
suretyship  incurred  by  the  husband  in  behalf  of  a  corpor- 
ation in  which  he  is  an  officer  and  stock  holder,  in  order  to 
protect  the  property  and  business  of  the  corporation,  when, 
under  all  the  circumstances  of  his  relations  with  the  cor- 
poration, it  is  to  be  presumed  that  he  was  acting  for  the 
community,  and  that  any  benefits  which  might  have  grown 
out  of  his  connection  with  such  corporation  would  have  be- 
longed to  the  community.— -Norton  v.  Donohoe  Kelly  Bank- 
ing Co 399 
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6.  Same — Levy  on  Husband's  Interest.  Where  com di unity 
property  stands  in  the  name  of  the  husband,  a  levy  upon 
all  of  his  interest  in  the  property,  upon  a  judgment  which 
could  be  enforced  against  the  community,  would  authorize 
a  sale  of  the  property  standing  in  his  name  for  the  benefit 

of  the  community. — Id 399 

7.  Action  Against  for  Fraud — Liability  of  Community  Property. 
A  judgment  against  husband  and  wife  is  warranted  in  an 
action  to  recover  money  which  plaintiff  was  induced  to  pay 
for  certain  property  upon  the  false  representations  of  the 
husband,  when  title  to  the  property  was  in  the  wife's  name 
and  the  consideration  therefor  was  community  property. — 
Oudin  V,  Grossman 519 

8.  Community  Liability — Release  of  Wife  by  Extension  Secured 
by  Husband.  Where  a  husband  and  wife  are  liable  upon  a 
promissory  note  executed  by  them  evidencing  a  community 
indebtedness,  the  wife  cannot  escape  liability  from  the  fact 
that  an  extension  of  the  time  of  payment  of  the  note  was 
secured  by  the  husband  for  a  valuable  consideration,  with- 
out her  knowledge  or  conBent.--McKee  v.  Whitworth 536 

9.  Oift  by  Husband  to  Wife  of  Community  Land  —  Liability  for 
Commuyiity  Debts.  Where  land  has  been  conveyed  by  a  lius- 
band  to  his  wife  by  a  deed  reciting  that  the  land  is  '*  to  be 
held  to  her  separate  use,''  such  land,  when  the  transfer  has 
not  been  made  in  fraud  of  creditors,  becomes  the  separate 
property  of  the  wife,  and  is  not  liable  for  community  debt49,  « 
which  have  not  been  contracted  for  expenses  of  the  family 

or  for  the  education  of  the  children. —  GoodfeUow  v,  LeMay.  684 

10.  Same.  The  fact  that  the  wife  was  not  present  at  the  time 
of  the  execution  of  a  deed  of  lands  to  her  by  her  husband 
and  was  not  consulted  in  regard  thereto,  would  not  affect 
its  character  as  vesting  a  separate  title  in  her,  where  she 
has  accepted  the  deed,  and  it  has  not  been  made  in  fraud 

of  existing  creditors.— Jd 684 

11.  Same  — Varying  Deed  by  Parol  Evidence.  The  recital  in  a 
deed  by  a  husband  to  his  wife  that  the  lands  conveyed  were 
"  to  be  held  to  her  separate  use,"  thus  in  effect  constittUing 
a  gift  to  her,  cannot  be  affected  by  the  parol  testimony  of 
the  husband  that  his  purpose  was  to  make  provision  for 
her  and  the  family  against  possible  reverses.— /d 684 

See  Fraudulent  Conveyances,  1. 
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1 .  Indorsement  of  Witnesses,  The  indorsemen t  of  the  name  of  an 
additional  witness  apon  the  information  after  the  beginning 
of  the  trial,  only  entitles  the  defense  to  a  continuance,  and 
is  not  ground  of  error  when  a  continuance  for  that  reason 
is  not  applied  ior.State  v.  Holedger 443 

•  2.  Duplicity,  An  informatioi^  against  defendant  for  the  crime 
of  rape  committed  upon  a  female  child  under  the  age  of 
twelve  years,  sufficiently  chtirges  one  crime,  and  not 
two,  when  it  alleges  that  the  defendant  **  feloniously  did 
make  an  assault,  and  her  the  said  [child]  then  and  there 
feloniously  did  ravish,  carnally  know  and  abuse,''  etc., 
since  the  words  charging  assault  must  be  construed  as 
charging  same  only  as  included  in  the  crime  of  rape. — State 

V.  Elswood 453 

See  Courts,  2;  Embezzlement,  1 ;  Libel  and  Slander, 
2;  Obscenity. 

INJUNCTION. 

1.  Dissolution —  Continuance  of  Contract  Rights  by  Decree. 
Where  defendants  have  been  improperly  restrained  from 
performing  certain  acts  under  a  contract,  which  was  to  be 
terminated  at  a  certain  time,  the  court  may  properly,  in 
refusing  to  continue  the  injunction,  grant  defendants  such 
further  time  after  the  period  for  which  their  contract  rights 
had  been  given  as  would  be  equivalent  to  what  they  had 
lost  by  the  interference  of  the  plaintiff  in  securing  a  re- 
straining order. — Davis  v.  Ford 107 

2.  Order  Granting  Injunction — Effect  of  Appeal,  An  order 
granting  a  temporary  injunction  cannot  be  suspended  by 
an  appeal  therefrom,  as  the  statutory  provisions  authorizing 
the  filing  of  a  supersedeas  bond  (Laws  1893,  p.  119,  ^§6,  7) 
have  no  application  to  orders  granting  injunctive  relief. — 
State,  ex  rel.  Commercial,  etc,,  Power  Co.,  v,  Stallcup 263 

INSOLVENCY.  See  Assignment  for  Benefit  of  Creditors; 
Corporations,  2-8. 

INSTRUCTIONS.  See  Appeal,  9,  10,  14.  28;  Criminal  Law, 
1.  3,  5,  6,  12;  Damages,  3;  Embezzlement,  2;  Homicide, 
7-9, 11-18;  Libel  and  Slander,  1 ;  Trial,  3,  5, 8, 10, 11, 15. 

INSURANCE. 

1 .  Insurance  of  Property  by  Mortgagee  —  Right  to  Proceeds. 
Where  insurance  has  been  effected  upon  mortgaged  prem- 
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ises  by  the  mortgagee,  it  must  be  presumed,  in  the  absence 
of  any  communication  of  a  contrary  intent  to  the  mortgag- 
ors, that  it  was  so  done  in  pursuance  of  a  right  reserved  in 
the  mortgage  providing  that  the  mortgagee  might  keep  the 
property  insured  at  the  expense  of  the  mortgagors,  and 
that  moneys  paid  for  premiums  should  be  a  lien  upon  the 
mortgaged  property  and  collected  under  the  terms  of  the 
mortgaged—Washington  National  Bank  v.  Smith 160 

2.  Same.  Where  policies  of  insurance  upon  mortgaged  prop- 
erty are  taken  out  by  a  mortgagee  in  the  name  of  the  mort- 
gagors, with  a  provision  that  the  loss,  if  any,  should  be 
payable  to  the  mortgagee  as  her  interest  might  appear,  the 
mortgagee  cannot  show  by  oral  testimony  that  the  contracts 
were  not  made  by  her  as  mortgagee  but  that  the  policies 
were  taken  out  for  her  sole  benefit  and  that  the  premiums 
paid  were  not  intended  to  be  charged  against  the  mortgag- 
ors under  the  conditions  of  the  mortgage  authorizing  her  to 
insure,  if  the  mortgagors  failed  to  do  so. — Id 160 

INTERPLEADER. 

Sufficiency  of  Complaint  —  Garnishment.  A  complaint  in  an 
action  of  interpleader  is  sufficient,  especially  when  first  ob- 
jected to  after  judgment,  when  it  alleges  that  plaintiff  was 
indebted  to  a  certain  firm,  that  it  had  been  garnished  by 
two  creditors  of  said  firm,  one  of  whom  had  obtained  a 
judgment  against  plaintiff,  but  that  the  other  garnishing 
claimant  is  assailing  such  judgment  as  void,  that  plaintiff  is 
willing  to  pay  the  money  due  the  principal  debtor  to  the 
party  entitled  thereto  and  offers  to  pay  said  money  into  court 
to  be  applied  as  the  court  shall  determine. — Mosher  v,  Bruhn  332 

INTERVENTION.    See  Husband  and  Wipe,  2. 

JUDGE.     See  Courts,  1 ;  Statutes,  6,  7 ;  Tbial,  16. 

JUDGMENT. 

1.  Action  to  Determine  Priority  of  Liens — Pleading,  In  an  ac- 
tion to  have  a  deficiency  judgment  adjudged  as  a  prior  lien 
on  other  realty  of  the  mortgagee  defendants,  upon  which 
an  unsecured  creditor  had  obtained  a  judgment  lien,  the 
complaint  is  demurrable  when  it  fails  to  state  that  the  mort- 
gagee defendants  were  insolvent,  or  that  any  execution  had 
been  issued  against  them  for  the  deficiency  upon  the  mort- 
gage foreclosure  judgment  and  returned  unsatisfied. — How- 
ard V.  Devol 270 
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2.  Judgment  in  OamishmerU  — Ret  Judicata  --  Province  of  Jury, 
In  a  suit  upon  a  promissory  note  by  tbe  endorsee,  in  which 
the  maker  sets  up  -the  defense  that  the  same  bad  been  paid 
in  gamisliment  proceedings  aa  a  debt  due  the  original  payee, 
the  action  of  the  court  in  discharging  the  jury  and  finding 
for  defendant  is  unwarranted,  when  there  is  conflicting  evi- 
dence as  to  whether  or  not  the  endorsee  had  appeared  in  the 
garnishment  proceedings. — Wolverton  v,  Glasscock 279 

8.  Judgment  of  Ouster — Effect  of  Appeal.  The  filing  of  a  super- 
sedeas bond  under  Laws  1893,  p.  123,  $  7,  has  the  effect  only 
of  staying  proceedings  on  the  judgment,  but  does  not  operate 
to  suspend  or  destroy  the  force  amd  effect  of  the  judgment 
iiQeU.—Fawcett  v.  Superior  Court ' 342 

4.  Conclusions  of.  A  valid  judgment  for  plaintiff  finally  nega- 
tives every  defense  that  might  and  should  have  been  raised 
against  the  action,  for  the  purpose  of  every  subsequent  suit 
between  the  same  parties  or  their  privies  in  reference  to  the 
same  subject  matter. — Isensee  v.  Austin 362 

5.  Res  Judicata  — Effect  on  Defenses  that  Might  Have  Been  In' 
terposed.  The  assignees  of  a  contract  are  barred  by  the  rule 
of  res  judicata  from  maintaining  a  suit  to  be  subrogated 
to  the  rights  of  the  mortgagee  in  a  certain  mortgage,  which 
they  had  agreed  to  pay  in  part  consideration, of  their  con- 
tract, by  reason  of  over  payments  on  such  contract,  when 
judgment  has  already  been  obtained  against  their  assign- 
ors canceling  the  contract  for  non-i^rformauce,  and«such 
rights  as  the  assignees  now  claim  would  have  been  avail- 
able as  a  defense  by  their  assignors  in  the  former  action. — 

Id 352 

6.  Same  -—Parties.  In  a  suit  upon  a  contractor's  bond  the  de- 
fense of  res  judicata  cannot  be  set  up  by  reason  of  the  fact 
that  in  a  prior  action  one  of  the  sureties  had  recovered  judg- 
ment against  the  obligee  for  moneys  advanced  to  pay  labor- 
ers upon  the  obligee's  promise  to  refund. —  DeMattos  v, 
Jordan 378 

7.  Same.  The  plea  of  res  judicata  is  not  available  as  a  defense 
where  the  parties  to  the  action  are  not  the  same  as  in  the 
one  in  which  the  judgment  sought  to  be  set  up  was  ren- 
dered.—/d ^ 378 

8.  By  Default  —  Waiver.  The  entry  of  a  default  against  a  de- 
fendant is  waived  by  allowing  him  to  participate  in  the 
subsequent  proceedings  in  the  cause,  to  serve  and  be  served 
with  motions,  and  by  otherwise  treating  him  as  a  party 
thereto. —  Cornell  University  v.  Denny  Hotel  Co 433 
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9.  Vacation  of  Judgment  —  LimUation  on  Action  by  Minor,  An 
action  for  the  vacatioD  of  a  judgment  against  a  minor  is 
barred  if  not  brought  within  a  year  after  the  arrival  of  such 
minor  at  the  age  of  majority. — Hill  v.  Lawman 503 

10.  Same  — Sufficiency  of  Complaint,  A  complaint  in  an  action  to 
vacate  a  judgment  of  foreclosure  is  insufficient,  when  there 
is  no  showing  that  it  was  hot  an  equitable  one,  or  that  the 
judgment  would  be  different  if  the  cause  were  retried. — Id,  503 

11.  Judgment  Against  Executor  ^  Effect  on  Devisees.  A  decree  of 
foreclosure  against  the  executor  of  an  estate  is  binding  on 
devisees,  although  not  parties  to  the  action. — Id 503 

12.  Vacation  of  Judgment — Effect  as  Between  the  Parties— -Sale  of 
Property  Under.  Where  a  judgment  has  been  vaciited  be- 
cause of  the  irregularity  of  the  plaintiff  in  obtaining  it,  it 
operates  to  avoid  an  execution  sale  made  under  it,  as  be- 
tween the  parties,  and  cancels  the  purchase  by  the  execu- 
tion plaintiff  of  the  property  sold. — Benney  v.  Clein 581 

13.  Same—Innocent  Purchaser.  An  execution  plaintiff  who  pur- 
chases the  property  levied  on  does  not  occupy  the  position 

either  of  an  innocent  purcluiser  or  of  a  bona  fide  incum- 
brancer.— Id 581 

See  Appeal,  1 ;  Corporations,  5,  9 ;  Quo  Warranto,  4-6. 

JURISDICTION.     See  Appeal,  13;   Courts,  2;  Prohibition, 
Writ  op,  3. 


JURY. 


.  Peremptory  Challenges  —  Waiver.  Under  the  provisions  of 
Code  Proc.,  $848,  governing  peremptory  challenges,  the  de- 
fendant cannot  proffer  a  peremptory  challenge  to  a  juror  on 
the  panel,  when  the  jury  has  been  passed  for  cause  and  the 
defendant  has  failed  to  peremptorily  challenge  such  juror 
until  after  several  talesmen  have  been  called  and  ex- 
amined in  place  of  jurors  excused  at  the  peremptory  chal- 
lenge of  the  plaintiff,  as  the  right  of  challenge  must  be 
exercised  alternately  by  the  adverse  parties.— Ponrt;i  r. 

Furth 201 

• 

.  Qualifications  of  Jurors — Householders.  Laws  1895,  p.  139, 
providing  that  county  commissioners  shall  select  as  jurors 
such  only  as  are  householders  is  not  in  violation  of  art.  1, 
$21,  of  the  constitution,  which  provides  that  the  right  of 
trial  by  jury  shall  remain  inviolate. —  State  v,  Holedger 443 
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3.  Competency — Examination.  In  the  examination  of  a  juror 
upon  the  voir  dire  it  is  improper  to  ask  Iiim  whetlier  he 
would  attach  more  importance  or  credibility  to  the  testi- 
mony of  a  minister  than  to  that  of  any  one  else.— /d 443 

4.  Same  — Bias — ChalUnge.  Error  in  overruling  a  challenge  for 
actual  bias  interposed  to  a  juror  is  without  prejudice,  when 
the  juror  is  subeequentiy  excluded  upon  the  peremptory 
challenge  of  the  adverse  party. —  Stale  v.  Carey 549 

6.  Same,  Where  the  examination  of  a  juror  shows  that  no 
fixed  or  definite  opinion  exists  in  his  mind  relative  to  the 
merits  of  a  criminal  prosecution,  but  only  a  vague  or  merely 
floating  impression  based  upon  a  newspaper  report  of  the 
case,  or  heard  at  about  the  time  of  the  commission  of  the 
supposed  crime,  the  juror  is  not  subject  to  a  challenge  on 
the  ground  of  bias.— Jd 549 

See  Constitutional  Law,  7;  Trial,  12. 

JUSTICE  OF  THE  PEACE.    See  Constitutional  Law,    1; 
Courts,  2 ;  Statutes,  4. 

LACHES.    See  Equity,  1,  2;  Mandamus,  1. 

LARCENY. 

Admissibility  of  Evidence — Identity  of  Property  Stolen,  In  a 
prosecution  for  cattle  stealing  it  is  competent  for  a  witness, 
in  testifying  as  to  the  identity  of  the  animal  alleged  to 
have  been  stolen,  to  state  that  it  was  such  animal  **  to  the 
best  of  his  judgment  and  belief,"  as  the  question  of  the 
force  to  be  given  to  his  testimony  is  for  the  jury. — State  v. 
Murphy 98 

LIBEL  AND  SLANDER. 

1.  Criminal  Prosecution — Instructions.  In  a  prosecution  for 
criminal  libel  it  is  not  error  for  the  court  to  charge  the  jury 
that  '*  the  publisher  of  a  libel  is  presumed  to  intend  what  the 
publication  is  likely  to  produce,''  although  ^  17  of  the  Penal 
Code,  defining  libel,  may  omit  any  reference  to  the  matter 
of  malice  or  intention  constituting  an  element  of  the  crime. 
State  V,  Nichols 1 

2.  Same — Indictment.  An  indictment  for  criminal  libel,  which 
sets  forth  the  libelous  article  and  charges  defendant  with 
**  thereby  intending  to  provoke  [the  person  libeled]  to  wrath, 
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and  expose  him  to  public  hatred,  contempt  and  ridicule 
and  deprive  him  of  the  benefits  of  public  confidence  and 
social  intercourse/'  is  sufficient,  although  the  statute  defines 
libel  as  "  the  defamation  of  a  person  .  .  .  tendtn^  to  pro- 
voke him  to  wrath,  or  expose  him  to  public  hatred,*'  etc. — 
State  V.  Nichols 1 

3.  Question  of  Law  for  Court.  In  civil  actions,  the  question 
whether  a  publication  constitutes  libel  is  one  of  law  to  be 
determined  by  the  court,  where  the  language  is  unam- 
biguous.— Urban  v,  Helmick 156 

4.  Same— Construction.  In  determining  whether  the  language 
is  libelous,  it  must  be  given  its  ordinary  meaning,  and  the 
meaning  cannot  be  extended  by  innuendo  beyond  what  the 
words  justify  in  connection  with  the  extrinsic  facts.- Jd. .  155 

5.  Matter  Libelous  Per  Se.  It  is  not  libelous  per  se  to  accuse 
some  one  of  being  deficient  in  some  quality  which  the  law 

does  not  require  him  as  a  good  citizen  to  possess.— Jd 155 

6.  Same.  A  publication  charging  a  hotel  proprietor  with  being 
a  **hog''  for  the  reason  that  he  would  not  trade  at  home 
and  buildup  the  home  trade  and  town  as  much  as  possible, 
but  sent  to  another  city  for  supplies,  because  he  wanted  to 
make  it  all,  is  not  libelous  per  se. — Id 155 

7.  Evidence  of  Good  Character.  In  an  action  for  libel,  plain- 
tiff is  not  entitled  to  prove  his  general  good  reputation, 
when  defendants,  in  order  to  sustain  their  plea  of  justifica- 
tion, have  put  in  evidence  specific  instances  of  misconduct 

on  the  part  of  plaintiff. — Hall  v.  Elgin  Dairy  Co 642 

8.  Right  to  Open  and  Close.  In  an  action  for  libel,  when  the 
publication  has  been  admitted  by  defendants  and  a  defense 
of  justification  set  up,  the  burden  of  proof  is  on  defendants 
and  they  are  entitled  to  open  and  close  the  case  to  the  jury. 

Id 542 

9.  Justification— Evidence.  Where  the  basis  of  an  action  for 
libel  is  the  publication  of  a  circular  by  defendants  charg- 
ing that  plaintiff  as  a  former  employee  had  admitted  the 
misappropriation  of  money  belonging  to  defendants,  in 
order  to  establish  their  plea  of  justification  defendants  are 
only  required  to  prove  such  confession,  and  are  not  required 
to  go  further  and  prove  that  plaintiff  had  actually  misappro- 
priated their  money.— Jd 542 

LICENSE.     See  Estoppel,  2,  3. 
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LIENS.    See  Equity,  3,  4;  Execution,  3;  Exkcutors  and  Ad- 
ministrators, 8 

LIMITATION  OF  ACTIONS. 

Foreclosure  of  Street  Assessments,  An  action  to  foreclose  a 
street  assessment,  not  brought  by  the  city  within  two  years 
of  its  delinquency,  is  barred  by  the  statute  of  limitations. 

— Ballard  v.  West  Coast  Improvement  Co 572 

See  Judgment,  9;    Municipal  Corporations,  18. 

LOGS  AND  LOGGING. 

1 .  Enforcement  of  Logger's  Lien  — Pleading,  The  complaint  in. 
an  action  to  foreclose  a  logger's  lien  is  not  demurrable  on  the 
ground  that  it  does  not  allege,  except  as  a  conclusion  of 
law,  that  anything  was  dae  the  plaintiff,  when  it  states  that 
"under  the  terms  and  conditions  of  the  said  contract 
defendants  became  indebted  to  the  plaintiff  in  the  sum  of 
three  hundred  three  and  87-100  dollars." — Mason  v,  McGee.  272 

2.  Record  of  Lien  Notice — Evidence  The  fact  that  notice  of  a 
logger's  lien  was  duly  recorded  is  sufficiently  proved  by  the 
introduction  in  evidence  of  the  original  notice  with  the 
auditor's  certificate  of  record  thereon  and  by  testimony  ad- 
mitted without  objection,  that  plaintiff  had  filed  the  notice 

for  record  in  the  proper  auditor's  office. — Id 272 

MANDAMUS. 

1.  Application  for  Writ — Laches,  A  writ  of  mandate  to  com- 
pel a  superior  court  to  entertain  an  appeal  from  a  justice  of 
the  peace  will  not  issue,  where  application  for  relief  by 
mandamus  was  not  made  until  after  a  lapse  of  four  months 
from  the  date  the  ruling  complained  of  was  mside,— State,  ex 
rel.  Brown,  r.  Superior  Court 314 

2.  AUefnative  Writ — Recital  of  Facts,  In  an  application  for  a 
writ  of  mandate,  it  is  necessary  under  Laws  189.3,  p.  117,  ^  16 
et  seq,,  that  the  facts  relied  upon  as  ground  of  relief  should 
be  set  out  either  in  the  alternative  writ  or  in  a  petition 
served  therewith  and  referred  to  therein. — State,  ex  rel. 
Wolf,  V,  Moore : 432 

MASTER  AND  SERVANT. 

1.  Who  is  Vice-Principal.  A  foreman  in  charge  of  railway 
construction  work,  with  authority  to  employ  and  dis- 
charge workmen  and  direct  them  in  the  performance  of 
their  work,  and  who  is  the  sole  representative  of  the  com- 
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pany  at  the  place  or  within  miles  thereof,  stands  in  the 
position  of  a  vice  principal,  althoa^h  it  may  be  the  duty  of 
such  foreman  to  receive  orders  from,  and  report  to,  the  road- 
master,  whose  headquarters  were  at  a  considerable  distance 
from  the  place  of  work. — McDonough  v.  Great  Northern  Ry 
Co 244 

2.  Duty  of  Master  to  Servant.  The  master  owes  a  positive  duty 
to  an  employee,  not  only  to  provide  him  with  a  reasonably 
safe  place  in  which  to  work,  so  far  as  the  nature  of  the  work 
undertaken  and  the  exigencies  of  the  case  will  permit  the 
same  to  be  made  reasonably  safe,  but  also  to  observe  such 
care  as  will  not  expose  the  employee  to  perils  and  dangers 
which  may  be  guarded  against  by  reasonable  care  and  dili- 
gence; and  where  the  performance  of  this  positive  duty  is 
by  the  master  entrusted  to  another,  his  failure  to  perform 
is  the  failure  of  the  master. — Id 244 

MECHANICS'  LIENS. 

1.  Exemption  of  Material  Furnished  From  Judgment  Liens 
Against  Oivner.  The  fact  that  a  material  man,  who  has 
furnished  building  material  to  a  contractor,  has  filed  notice 
of  lien  against  the  owner  of  the  building  in  which  it  is  to 
be  used,  will  not,  wheo  the  lien  claim  has  not  been  paid, 
vest  the  title  to  such  material  in  the  owner  of  the  building 
so  as  to  render  it  liable  to  execution  on  judgments  against 
him,— -Potvin  v.  Wickersham 646 

2.  Same,  Under  Gen.  Stat,  §  1675,  exempting  from  execution 
material  designed  in  good  faith  to  be  used  in  the  construc- 
tion of  a  building,  such  material  will  be  exempt,  although 
the  completion  of  the  building  has  been  delayed  for  a  num- 
ber of  years  pending  litigation,  and  whether  the  material 
is  to  be  used  by  the  one  engaged  in  the  construction  of  the 
building  at  the  time  of  its  purchase  or  by  one  8uccee<ling 

to  his  rights. — Id 646 

MORTGAGES. 

1 .  Foreclosure  —  Necessary  Parties.  One  whose  title  is  ad- 
verse to  and  paramount  to  the  mortgagor  is  not  a  necessary 
nor  proper  party  to  a  foreclosure  of  the  mortgage. — Murdoch 

V,  Leonard 142 

2.  Foreclosure  Sale  —  Surplus,  Where  the  sheriff  upon  mak- 
ing a  foreclosure  sale  has  been  paid  by  the  bidder,  who  was 
the  plaintiff  in  the  action,  a  certain  sum  as  commission, 


INDEX— Vol.  15.  751 


MORTGAGES— Continued. 

sach  gum  constitutes  a  surplus  in  the  hands  of  the  sheriff, 
which  it  is  his  duty  to  pay  over  to  the  judgment  debtor. — 
Soderberg  v.  King  County 194 

3.  Record^Index— Sufficiency.  An  index  to  a  record  of  mort- 
gagee which  contains  the  name  of  mortgagor  and  mortgagee 
and  a  description  of  the  land  to  the  extent  that  it  gives, 
under  three  columns,  headed  respectively  "Sec.  Lot," 
"Twp.  Block"  and  "  R,"  the  figures  "35."  "7,"  and 
"36"  respectively,  is  sufficient  to  constitute  constructive 
notice  of  an  incumbrance  upon  sec.  35,  twp.  7,  range  36  in 
the  county  of  the  place  of  record,  under  the  provisions  of 
the  law  requiring  records  of  deeds  and  mortgages  to  be 
properly  indexed  in  order  to  constitute  constructive  notice. 

— Malbon  v.  Grow 301 

4.  Foreclosure  by  Assignee  —  Sufficiency  of  Title  —  Estoppel 
Where  an  assignment  of  a  mortgage  held  by  a  mortgage 
company  has  been  executed  by  one  of  its  vice-presidents, 

'  under  the  seal  of  the  corporation,  and  it  is  shown  that  it 
had  been  the  custom  of  this  officer  for  a  considerable 
period  of  time  prior  thereto,  to  assign  like  securities,  the 
corporation  is  estopped  to  afterwards  question  his  authority 
in  that  respect. — Atlantic  Trust  Co.  v.  Behrends 466 

5.  Same,  If  an  assignment  of  a  mortgage  is  sufficient  to 
estop  the  mortgagee  from  disputing  it,  the  mortgagor  can- 
not raise  any  question  as  to  the  validity  of  the  assignment 

in  an  action  of  foreclosure  instituted  by  the  assignee. — Id. .  466 

6.  Mortgage  Foreclosure  —  Sufficiency  of  Evidence.  A  finding 
by  the  court  in  a  foreclosure  proceeding  that  a  mortgage 
had  become  due  prior  to  the  date  of  its  maturity  is  war- 
ranted, when  the  mortgage  provides  that  the  mortgagee 
has  an  option  to  declare  the  whole  sum  due  for  failure  to 
pay  any  installment  of  interest,  and  there  is  evidence  suffi- 
cient to  show  such  election. — Ames  v.  Bigclow 532 

7.  Same — Attorney's  Fee.  The  action  of  the  court  in  allowing 
the  attorney's  fee  provided  in  a  note  and  mortgage  as  pay- 
able in  case  of  foreclosure  is  warranted,  although  there  is 
no  other  proof  of  the  value  of  services  in  such  proceedings 
than  the  agreement  contained  in  the  instruments  sued 
upon,  which  had  been  introduced  in  evidence. — Id 532 

8.  Leave  to  Mortgagee  to  Sue  Pending  Insolvency  Proceedings — 
Discretion  of  Court.  Although  an  assignment  for  the  benefit 
of  creditors  has  been  made  by  a  mortgagor,  it  is  a  matter 
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within  the  discretion  of  the  conrt,  to  grant  leave  to  the 
mortgagee  to  institute  a  separate  suit  for  foreclosure. — 
Penn  MutualLife  Ins.  Co.  v,  Fife 605 

9.  Same  —  CollatercU  Attack.  The  action  of  the  conrt  in  as- 
signment proceedings  in  granting  leave  to  a  mortgagee  of 
the  assignor  to  bring  a  separate  suit  for  foreclosure  cannot 
be  collaterally  attacked  in   the  foreclosure  proceeding. — 

Id 605 

See  Assumpsit,  1;    Insurance,   1,    2;    Judgment,    I; 
Shbriffh  and  Constables  ;  Subrogation. 

MUNICIPAL  CORPOR.\TIONS. 

1.  Street  Improvements  —  Estoppel  of  Property  Owner,  Al- 
though the  resolution  of  the  city  council  authorizing  a 
street  improvement,  and  the  notice  given  thereof,  may  be 
illegal,  a  property  owner  is  estopped  from  raising  objec- 
tion thereto,  when,  subsequent  to  such  resolation  and  . 
notice,  he  had  executed  a  release  of  damages  and  signed 
the  petition  for  the  proposed  improvement  and  requested 
the  city  to  go  on  with  the  work  and  assess  his  property. — 
Tacoma  Land  Co.  v.  Tacoma 133 

2.  Power  to  Purchase  Land  at  Tax  Sale.  The  city  of  Whatcom 
had  power  to  purchase  land  at  a  sale  for  delinquent  street 
improvement  assessments,  under  the  provisions  of  its  char- 
ter (Laws  1883,  p.  150)  which  authorizes  a  purchase  by  the 
city  treasurer  for  the  city  of  such  town  lots  and  lands  as 
cannot  be  sold  for  the  amount  of  taxes,  interest  and  charges 
thereon,  when  offered  for  public  sale. — Potter  v.  Black 186 

3.  Power  to  Declare  Assetsments  Delinquent.  Under  the  pro- 
visions of  the  charter  of  the  city  of  Whatcom  (Laws  1885-6, 
p.  430,  §^9,  10),  providing  that  after  the  council  shall  have 
approved  of  an  assessment  for  a  street  improvement, 
**  they  shall  by  ordinance  establish  the  same  and  require 
the  payment  of  said  assessment  within  thirty  days,''  and 
that  upon  complaint  of  any  person  aggrieved,  within  thirty 
days  from  the  first  publication  of  notice  of  the  assessment, 
the  council  may  amend  same  as  to  them  may  seem  just, 
the  action  of  the  council  in  granting  a  rebate  of  a  portion 
of  such  assessment  more  than  three  months  subsequent  to 
the  passage  of  an  ordinance  establishing  the  assessment  is 
unwarranted,  though,  the  council  may  not  by  resolution 
have  declared  the  assessment  delinquent  until  after  such 
attempted  rebate. — Id 186 
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4.  Payment  of  Warrants.  The  treasurer  of  a  fcity  may  be  re- 
quired to  pay  moneys  in  the  treasury  in  a  special  fund 
upon  warrants  drawn  thereon,  although  there  may  not  be 
enough  money  therein  to  pay  the  face  of  the  warrant,  with 
the  interest  thereon. — Id 186 

5.  Same.  The  act  of  March  21,  1895  (Laws,  p.  379),  providing 
that  the  treasurer  of  a  city  shall  issue  a  call  for  warrants 
whenever  he  has  $500  on  hand,  except  in  cases  where  the 
oldest  outstanding  warrant,  with  interest,  exceeds  the  sum 
of  $500,  in  which  case  he  shall  wait  until  funds  sufficient 
accumulate,  does  not  apply  to  warrants  drawn  against  a 
special  fund,  which  fund  cannot  be  devoteil  to  any  other 
purpose. — Id 186 

6.  Consolidated  Cities  —  Liability  for  Debts  of  Former  Corpora- 
tions, Where  a  consolidation  of  two  cities  has  been  effected 
under  the  provisions  of  Gen.  Stat.,  ^§497,  5(-2,  such  consol- 
idated city  may  be  required  to  set  apart  from  its  current 
revenues  a  sufficient  amount  to  liquidate  certain  warrants 
issued  against  a  particular  fund  of  one  of  the  former  corpor* 
ations.— /d 186 

7.  Power  to  Discount  Its  Warrants,  A  municipal  corporation 
cannot  enter  into  a  contract  to  discount  its  own  warrants, 
and,  in  pursuance  thereof,  deliver  in  payment  of  the  pur- 
chase price  of  land,  warrants  whose  face  value  is  in  a  larger 
sum  than  the  purchase  price  agreed  upon. — Million  v.  Soule,  261 

8.  Notice  of  Street  Assessment — Sufficiency.  Personal  notice  to 
a  property  owner  affected  by  a  proposed  levy  of  assessments 
for  a  street  improvement  is  sufficient,  even  where  the 
statute  provides  for  publication  of  notice  in  an  official 
newspaper. —  Town  of  Tumwater  v,  Pix 824 

9.  Same,  Where  a  municipality  of  the  fourth  class  proposes 
to  levy  an  assessment  for  a  street  improvement  under 
Laws  1893,  p.  226,  which  requires  notice  thereof  to  be 
published  in  the  official  newspaper  of  the  corporation  for 
ten  days,  but  the  town  is  not  authorized  by  law  to  designate 
an  official  newspaper,  the  requirements  of  the  statute  as  to 
notice  will  be  satisfied  by  personal  service  of  notice  upon 
the  parties  affected  by  the  proposed  assessment. —  Id 324 

10.  Same  — Enforcement— Pleading,    An  allegation  in  a  com- 
plaint that** notice  of  an  assessment  and  of  the  hearing 
and  considering  of  objections  to  the  assessment  roll  was 
•    given  defendant  personally,"  is  sufficient,  as  against  a  de- 

48—16  WASH. 
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murrer,  to  show  that  actual  notice  was  given  to  defendant. 
— /d 324 

11.  Power  to  Refund  Money  Received  from  Void  Tax  Sale9. 
Where  a  city  has  power  under  its  charter  to  provide  for  the 
levy  and  collection  of  taxes,  it  has  power  to  authorize  the 
repayment  of  moneys  paid  into  its  treasury  upon  void  tax 
sales. — Phelps  v,  Tacoma 367 

12.  Same.  Such  city  cannot,  however,  pass  an  ordinance  which 
would  relieve  those  who  had  purchased  at  void  tax  sales  be- 
fore the  passage  of  the  ordinance,  as  such  provisions,  when 
applied  to  past  tax  sales,  cannot  be  construed  as  included 
in  the  power  given  the  city  to  regulate  the  assessment  and 
collection  of  taxes. — Id 367 

13.  Same,  Money  paid  into  a  city  treasury  under  a  void  tax 
sale,  which  the  city  was  authorized  by  ordinance  to  refund, 
did  not  become  the  absolute  property  of  the  city,  and  its 
repayment  would  not  be  the  incurring  of  a  debt,  within 
the  meaning  of  the  constitutional  provision  forbidding 
cities  to  incur  indebtedness  beyond  a  certain  limit  — Id 867 

14.  Oovemmenial  Powers  — Assumption  of  Illegal  Indebtedness. 
Indebtedness  incurred  by  a  void  municipal  oi^anization 
may  be  assumed  as  a  valid  indebtedness  by  a  duly  organ- 
ized municipal  corporation  subsequently  incorporated  with-  ' 
in  the  same  territory  under  a  statute  providing  for  the 
reincorporation  of  such  towns  and  legalizing  contracts  and 
obligations  theretofore  made  or  entered  into  by  such  void 
corporations. — State  y  ex  rel.  Traders*  National  Bank^  v.  Win- 
ter  407 

16.  Sajne  — Power  of  Legislature  to  Authorize.  It  is  competent 
for  the  legislature  to  direct  the  payment  by  a  municipal 
corporation  of  a  claim  that  the  law  does  not  recognize  as  a 
legal  obligation,  and  to  ratify  any  act  which  it  could  have 
authorized  to  be  done. — Id 407 

16.  Same — Delegation  of  Power.  An  ordinance  providing  for 
the  surrender  to,  and  filing  with ,  the  mayor  and  clerk  of  a 
town  of  certain  warrants  issued  by  the  town  under  a  void 
incorporation  thereof  and  directing  the  issuance  of  new 
warrants  by  such  officers  is  not  a  delegation  to  them  of 
power  belonging  to  the  council,  when  the  ordinance  itself 
shows  that  the  council  had  audited  and  allowed  such  war- 
rants by  expressly  recognizing  the  validity  of  the  claims 
upon  which  they  were  issued. — Id 407 
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17.  Contracts  —  Construction.  Where  a  municipal  ordinance 
authorizing  the  purchase  of  a  light  and  water  system  limits 
the  property  purchased  to  such  as  was  owned  or  operated 
by  the  company  as  a  part  of  its  water  and  light  plants,  the 
city  is  not  entitled  to  certain  real  property  which  belongs 
to  the  light  and  water  company,  and  is  used  for  other  pur- 
poses.— Tacoma  v.  Tacoma  Light  and  Water  Co 499 

18.  Assessments  for  Street  Improvements — Action  by  City.  Where 
a  municipal  corporation  has  brought  an  action  to  foreclose 
street  assessments  on  the  theory  that  they  had  been 
levied  by  a  duly  organized  and  existing  municipality,  it  can- 
not, in  order  to  avoid  tlie  bar  of  the  statute  of  limitations 
to  its  action,  assume  the  position  that  its  incorporation  was 
void  at  the  time  of  the  levy  of  the  assessment,  and  that  the 
statute  did  not  begin  to  run  against  until  the  taking  effect 
of  a  subsequent  law  validating  the  attempted  incorporation 
which  had  authorized  the  levy. — Ballard  v.  West  Coast  Im- 
provement Co 572 

19.  Validity  of  Ordinance — Regulation  of  Liquor  Business,  The 
subject  matter  of  an  ordinance  providing  for  the  licensing 
oi  saloons  is  not  in  conflict  with  the  subject  matter  of  an 
ordinance  regulating  the  hours  during  which  saloons  should 

be  closed. — Seattle  v,  Pearson 576 

20.  Same  — Void  in  Part—Effect.  Where  an  ordinance  consists 
of  several  and  distinct  parts,  the  fact  that  one  of  them  is 
void  will  not  render  the  whole  ordinance  void,  if  such  void 
part  can  be  eliminated  without  in  any  way  destroying  the 
efficacy  or  utility  of  the  rest  of  the  ordinance. — Id 575 

21.  Same  — Conflict  with  General  Law.  An  ordinance  fixing  a 
minimum  fine  as  the  penalty  for  the  commission  of  a  mis- 
demeanor, while  the  general  misdemeanor  law  of  the  state 
fixes  no  minimum,  is  not  void  on  that  ground,  as  being  in 
conflict  with  the  general  law. — Id 576 

See  Banks  and  Banking,  1,  2;  Constitutional  Law, 
1,  3,  4;    Limitation  of  Actions. 

l^^EGLIGENUE. 

1.  Contributory  Negligence.  The  fact  that  a  person  in  a  vehicle, 
after  having  driven  across  a  street  railway  track,  stops  his 
vehicle  bo  close  to  tlie  track,  for  the  purpose  of  conversing 
with  a  friend,  that  a  car  cannot  pass  without  colliding,  does 
not  necessarily  constitute  contributory  negligence  of  such 
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a  character  as  to  prevent  recover}^  for  the  negligence  of  the 
railway  company  in  causing  a  collision. — Redford  r.  Spokane 
Street  Railway  Co 41» 

2.  Same  —Proximate  Cause.  When  the  defendant's  negligence 
is  the  proximate  caase  of  the  injary,  while  that  of  the 
plaintiff  is  only  a  remote  cause  or  a  mere  condition  of  it, 
the  action  will  lie. — Id 41^ 

Sbk  Carriers,  1,  5;    Master  and  Servant,  2. 

NEGOTIABLE  INSTRUMENTS. 

1.  Maker  or  Surety  — Parol  Evidence.  The  makers  of  a  promis- 
sory note  cannot  show  hy  parol  that  they  all  signed  it  as 
sureties,  especially  when  there  is  an  affirmative  statement 
in  the  note  that  the  parties  signed  as  principals. —  Wingate 

V.  Blalock 44 

2.  Action  on  — Attorney  Fees.  In  an  action  on  a  promissory 
note,  plaintiff  is  entitled,  under  Code  Proc.,  ^803,  to  judg- 
ment for  an  attorney's  fee  in  any  amount  specially  con- 
tracted for. — Poncin  v.  Furth 201 

3.  Bona  Fide  Purchasers,  That  a  promissory  note  was  ob- 
tained after  maturity  without  any  consideration  is  no 
defense  to  an  action  thereon  by  the  holder,  when  the  note 
had  been  transferred  before  maturity  to  parties  other  than 
plaintiff,  who  were  holders  in  good  faith  and  for  value, 
and  plaintiffs'  title  had  been  acquired  through  such  bona 
fide  holders. — Donnerberg  v.  Oppenheimer 29<> 

4.  Indorsement  by  Guaranty.  A  written  guaranty  upon  the 
back  of  a  promissory  note  signed  by  the  payee  and  another 
constitutes  an  endorsement  of  the  note  with  an  enlarged 
liability  when  the  note  has  been  transferred  to  other  par- 
ties.—/d 290 

5.  Action  on  Promissory  Note  — Pleadings  — Allegations  of  Own- 
ership. In  an  action  on  promissory  notes  by  an  indorsee 
thereof,  the  complaint  is  sufficient  as  against  general  de- 
murrer attacking  an  averment  of  ownership  in  plaintiff, 
which  is  alleged  as  follows:  *'That  for  value  and  before 
maturity.  Alexander  A.  Munson  indorsed  said  notes  by 
writing  across  the  back  of  each  before  delivery  the  name 
*  Alexander  A.  Munson.'  That  plaintiff  is  now  the  owner 
and  holder  of  said  notes  and  mortgage."—!),  if.  Osborne  d: 
Co.  V.  Stevens 47R 
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6.  Action  onSufficiency  of  Answer.  In  an  action  upon  a 
promissory  note,  plaintiff  is  not  entitled  to  judgment  on 
the  pleadings  when  the  answer  admits  the  execution  of 
the  note  but  alleges  a  failure  of  consideration,  and  also  that 
the  defendant's  signature  was  obtained  by  fraud. — Port 
Townsend  Southern  Railroad  Co,  v.  Weir 507 

7.  Same — Failure  of  Consideration  —  Svfficiency  of  Evidence. 
In  a  suit  upon  a  promissory  note  for  $250  given  by  defend- 

.  ant  to  plaintiff  as  a  part  of  a  subsidy  for  the  construction 
of  a  railroad  from  the  city  of  Port  Townsend  to  connect 
with  a  transcontinental  line  of  railway,  in  accordance  with 
a  bond  for  $1,000  conditioned  that,  if  twenty  miles  of  road 
were  completed  by  a  certain  date,  |250  should  become  due 
and  the  balance  upon  the  completion  of  the  road  as  a 
whole,  a  verdict  for  defendant  will  not  be  disturbed 
when  no  more  than  the  first  twenty  miles  had  been  con- 
structed and  the  issue  submitted  to  the  jury  was  as  to 
whether  or  not  the  note  in  suit  was  to  cover  a  portion  of 
the  second  installment  instead  of  the  first,  as  it  must  be 
presumed  from  their  verdict  that  they  found  the  note  was 
given  as  a  part  of  the  second  installment,  for  which  there 
was  admittedly  no  consideration. — Id. . ,. 607 

See    Executors    and    Admin istrators*  2;    Husband 
AND  Wife,  3,  8. 

NEW  TRIAL.     See  Appeal,  24,  31;    Damages,  4. 

OBSCENITY. 

1.  Indictment  —  Scienter,  An  indictment,  charging  defendant 
with  knowingly,  unlawfully,  maliciously,  scandalously  and 
feloniously  coiq posing,  editing,  printing,  selling,  distribut- 
ing and  offering  for  sale,  etc.,  a  certain  lewd,  scandalous, 
obscene  and  indecent  newspaper,  sufldciently  charges  the 
commission  of  the  offense  defined  by  §205,  Pinal  Oode,  al- 
though there  is  no  allegation  of  knowledge  on  the  part  of 
defendant  as  to  the  character  of  the  publication,  since  such 
knowledge  must  necessarily  be  presumed  from  the  fact  of 
his  editing  and  composing  the  publication. — State  v.  Hoh 
edger 443 

2.  Same — Description  of  Offense.  An  indictment  for  publish- 
ing, editing  and  selling  obscene  and  indecent  literature, 
which  charges  defendant  with  editing,  printing,  selling, 
distributing  and  offering  for  sale  and  distributing  a  certain 
lewd,  scandalous,  obscene  and  indecent  newspaper,  is  not 
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objectionable  on  the  ground  that  it  charges  the  commiBsion 
of  more  than  one  crime,  since  all  are  but  one  ofTenee,  laid 
as  committed  in  different  ways. — Id 443 

OFFICE  AND  OFFICERS. 

Removal  for  Misconduct — Appeal,  The  supreme  court  will 
not  review  the  evidence  in  a  special  proceeding  instituted 
under  the  provisions  of  Laws  1895,  ch.  65,  p.  114,  unless 
settled  in  a  statement  of  facts  or  bill  of  exceptions,  and 
certified  by  the  judge  of  the  trial  court,  in  accordance  with 
Laws  1893,  p.  115,  $11.  as  contained  in  all  the  material 

facts. — Taylor  v.  City  Council  of  Tacoma 92 

See  Counties,  3,  8,  9 ;  Quo  Warranto,  1-7. 

PARTIES. 

Death  of  Party — Substitution  of  Executor.  Where  executors 
have  been  substituted  as  parties  defendant  in  a  cause  by 
stipulation,  it  is  unnecessary  to  file  an  amended  complaint 
showing  the  death  of  the  defendant  and  the  appointment 

and  substitution  of  his  executors. — Megrath  v.  Oilmore 558 

See  Garnishment;  Judgment,  7,  8;  Mortgages,  1. 

PARTNERSHIP. 

1.  Evidence  to  Establish  — Sufficiency.  In  an  action  against  sev- 
eral persons  on  the  theory  that  they  are  co- partners  in  the 
quarrying  business,  which  relation  they  deny,  the  general 
verdict  of  the  jury  against  them  should  be  set  aside,  when 
the  special  verdict  of  the  jury  finds  such  partnership  as  hav- 
ing been  entered  into  at  a  certain  time  and  place,  based 
upon  a  memorandum  in  evidence,  which  has  none  of  the 
elements  of  a  contract  of  partnership  but  is  a  unilateral 
agreement  whereby  certain  lands  are  leas^  to  defendants 
for  quarrying  purposes,  there  being  no  evidence  8ho;^*ing  the 
presence  of  all  the  alleged  partners  at  the  time*  and  place 
such  agreement  was  found  by  the  jury  to  have  been  entered 
into.— Ottwow  V.  Edmonds 3^2 

2.  Action  for  Accounting — Decree  Providing  for  Payment  of  Indi- 
vidual Debts.  In  an  action  between  two  partners  for  an  ac- 
counting, the  court  has  no  authority  to  make  provision  for 
the  payment  of  the  individual  debt  of  one  of  the  partners 
by  reason  of  the  fact  that  he  had  pledged  certain  personal 
property,  which  had  been  loaned  to  the  partnership,  to  the 
other  partner  to  indemnify  him  as  surety  for  the  payment 

of  such  individual  debt. — Jose  v.  Lynch 654 

See  Execution,  1. 
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PAYMENT. 

1.  Sufficiency  of  Evidence.  In  an  action  upon  a  judgment,  de- 
fendant's plea  of  payment  is  established  by  evidence  that 
plaintifif  had  received  from  defendant's  father  the  plaintiffs 
own  bond  for  a  sum  which  he  stated  in  a  letter  to  defendant 
was  bigger  than  the  judgment  and  he  thought  they  were 
square,  as  the  only  logical  inference  therefrom  could  be  that 
the  bond  had  been  accepted  in  payment  of  the  judgment. 

— Edmunds  v.  Black 73 

2.  Involuntary  Payment  — Right  of  Recovery,  A  payment  by 
the  sheriff  into  the  county  treasury  of  a  surplus  arising 
from  a  foreclosure  sale,  made  without  the  knowledge  or  con- 
sent of  the  judgment  debtor,  cannot  be  considered  as  a 
voluntary  payment  by  the  latter. — Soderberg  v.  King  County.  194 

3.  Voluntary  Payment  of  Taxes.  Moneys  paid  for  current  taxes 
by  the  purchaser  at  avoid  tax  sale,  under  the  supposition 
that  he  had  acquired  title  under  such  tax  sale,  fall  under 
the  rule  that  moneys  voluntarily  paid  on  account  of  taxes 
cannot  be  recovered. — P  helps  v.  Tacoma 367 

PLEADING." 

1.  Reply— Inconsistent  Defenses.  When  one  portion  of  a  reply  to 
an  affirmative  defense  set  up  in  the  answer  which  alleges  a 
contract  between  the  parties  authorizing  the  acts  com- 
plained of,  admits  such  contract,  another  portion  of  the 
reply  denying  the  contract,  on  the  ground  that  plaintiff  had 
no  power  to  make  it,  should  be  stricken  out  on  motion  of 
the  defendant  therefor. — Davis  v  Ford 107 

2  Motion  to  Strike,  Error  of  the  court  in  refusing  to  strike  a 
reply  upon  defendants'  motion,  is  cured  by  the  action  of  the 
court  in  trying  the  case  upon  the  theory  that  such  reply  was 
entirely  irrelevant  and  immaterial. — Id 107 

3.  Judgment  on  Pleadings,  Judgment  on  the  pleadings  is  not 
authorized  where  a  reply,  though  insufficient  in  law,  has 
actually  been  filed  to  the  affirmative  matter  in  the  answer. 

Id 107 

4.  Bill  of  Particulars.  The  refusal  of  the  court,  in  an  action 
for  damages  for  failure  to  transport  plaintiff,  to  require 
plaintiff  to  furnish  a  bill  of  particulars  showing  the  respec- 
tive amounts  claimed  for  loss  of  tinie,trouble,  annoyance, 
disappointment  and  anxiety  of  mind,  is  not  an  abuse  of 
discretion,  especially  where  the  damages  claimed  are  gen- 
eral in  their  nature  and  are  not  required  to  be  specifically 
alleged.— Turner  v.  Great  Northern  Ry.  Co 213 
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6.  Amendment  During  Trial — DUcretion  of  Court.  It  ia  within 
the  discretion  of  the  court  to  permit  the  amendment  of  a 
complaint  by  plaintiff  after  the  close  of  his  testimony,  and 
it  is  not  an  abiise  of  such  discretion  when  the  amendment 
ia  not  of  such  a  character  as  to  materially  change  the  cause 
of  action,  nor  such  as  to  occasion  surprise  or  place  opposing 
counsel  at  a  disadvantage. —  McDonough  v.  GrecU  Northern 
Ry.Co 244 

6.  Departure — Waiver  of  Objection.  By  proceeding  to  trial 
without  raising  the  objection  that  the  reply  constitutes  a 
departure  from  the  cause  of  action  set  out  in  the  complaint, 
the  defendant  waives  his  right  to  urge  the  objection  on  ap- 
peal.— Asplund  V,  Mattson 326 

7.  Sufficiency  of  Complaint — Waiver  of  Objections.  Where  the 
objection  that  the  complaint  does  not  state  a  cause  of  action 
has  been  raised  in  the  lower  court  by  demurrer,  and  the 
demurrer  has  been  subsequently  waived,  the  defendant  can- 
not raise  the  objection  of  insufficiency  of  the  complaint  on 
appeal,  as  Code  Proc.,  ^  193,  permitting  the  defendant  to 
raise  the  objection  at  any  stage  of  the  proceeding»  that  the 
complaint  does  not  state  a  cause  of  action  has  no  applica- 
tion to  cases  where  the  point  has  been  once  raised  in  the 
lower  court  by  demurrer  and  then  abandoned.— if os^ier  v. 
Bruhn 332 

8.  Same  — Attack  After  Judgment.  When  a  complaint  is  at- 
tacked after  judgment  for  want  of  facts  to  state  a  cause  of 
action,  it  must  be  most  liberally  construed  and  the  judg- 
ment sustained,  if  by  any  reasonable  intendment  it  can  be. 
-Id 332 

9.  Variance.  In  an  action  which  seeks  to  charge  defendant  as 
assignee  of  a  written  lease  for  a  term  of  years,  plaintiff 
should  be  non-suited  when  there  is  no  proof  that  the  assign- 
ment was  in  writing. — Jacobs  v.  First  National  Bank 358 

10.  Time  for  Answer— Extension.  The  filing  by  defendant  of  a 
motion  for  a  bill  of  particulars  is  sufficient,  ipso  facto^  to 
extend  the  time  for  answering. — Plummer  v,  Weil 427 

11.  Same — Amendment.  When  a  bill  of  particulars  furnished 
by  plaintiff  pursuant  to  an  order  of  the  court  is  insufficient, 
the  court  has  authority  to  order  him  to  file  a  further  and 
amended  bill  of  particulars.— /</ 427 

12.  Bill  of  Particulars.  In  an  action  by  an  attorney  to  recover 
the  value  of  professional  service  he  may  be  required  to 
particularize  the  servicer  and  the  value  of  each  item,  and 
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his  failure  to  keep  an  account  thereof  cannot  be  set  up  as 
an  excuse  for  not  complying. — Id 427 

13.  Same — Dismissal  of  Action  for  Failure  to  Amend.  Under 
Code  Proc.,  H09,  authorizing  the  dismissal  of  an  action  by 
the  court,  for  disobedience  of  the  plaintiff  to  an  order  con- 
cerning the  proceedings  in  an  action,  the  court  is  warranted 
in  dismissing  an  action  upon  the  failure  of  the  plaintiff  to 
comply  with  an  order  directing  an  amended  bill  of  particu- 
lars to  be  furnished. — Id 427 

14.  Variance — Estoppel  to  Raise  Objection,  A  defendant  cannot 
urge  a  variance  between  the  contract  pleaded  by  plaintiff 
and  the  one  offered  in  evidence,  when  the  judgment  is 
based  on  the  contract  pleaded  by  defendant  in  his  answer. 

— Megrath  v,  Oilmore  568 

15.  Duplicity.  Where  a  complaint  sets  forth  facts  tending  to 
show  a  liability  both  in  tort  and  on  contract,  such  recital  is 
not  open  to  objection  on  the  groand  of  stating  more  than 
one  cause  of  action,  when  such  facts  all  relate  to  a  single 
transaction  and  are  relied  upon  as  the  basis  of  a  single 
cause  of  action. — Barto  v.  Nix bOS 

16.  When  Ordinance  Need  not  Be  Set  Out — Judicial  Notice,  It 
is  not  necessary  to  plead  an  ordinance  by  title,  number 
and  date  of  passage  in  a  complaint  filed  in  a  court  of  the 
municipality,  as  it  is  the  duty  of  such  court  to  take  judi- 
cial notice  of  the  ordinance. — Seattle  v,  Pearson 575 

17.  Inconsistent  Defenses.  Semble^  that  a  defendant  cannot  raise 
an  objection  to  the  sufficiency  of  an  assessment  roll  in  a 
suit  for  foreclosure  of  a  tax  lien,  although  he  has  entered 
a  plea  of  general  denial,  w^hen  he  has  also  in  an  affirmative 
defense  set  up  facts  inconsistent  therewith. — Olympia  v. 
Stevens 601 

18.  Allegations  of  Fraud — Sufficiency  of  Complaint.  Technical 
objections  to  the  form  rather  than  to  the  substance  of  a 
pleading  alleging  fraud  will  be  disregarded  after  judgment, 
when  the  case  has  been  fully  tried  upon  the  issue. — Titlow  v. 
Cascade  Oat  Meal  Co  652 

See  Abatement  op  Action;  Appeal,  11,  37;  Equity,  1, 
2;  Estoppel,  4;  Fbaud,  1;  Interpleader;  Judg- 
mknt,  1,  10;  Logs  aj^d  Logging,  1;  Mandamus,  2; 
Municipal  Corporations,  10;  Negotiable  Instru- 
ments, 5;  Parties;  Reformation  of  Instruments, 
1;  Replevin,  1. 
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PLEDGE. 

Evidence  of — Sufficiency.  One  claiming  certain  horses  as 
pledj^ee  thereof  fails  to  establish  snch  title  in  himself  by 
proof  that  the  horses  had  been  delivered  to  a  lo(i;ging  part- 
nership of  which  he  was  a  member,  for  its  use,  and  that 
he  had  come  into  possession  of  the  horses  as  manager  of 
the  partnership  business,  there  being  no  proof  that  the 
property  had  ever  been  delivered  to  him  as  pledgee,  al- 
though there  was  proof  of  an  agreement  to  pledge  same  to 
him'.— Jose  v  Lynch 654 

PRINCIPAL  AND  AGENT.     See  Oarbiers,  2,  3. 

PRINCIPAL  AND  SURETY. 

1.  Negotiable  Instruments  —  Extending  Time  of  Payment — False 
Representation  of  Principal — Release  of  Surety,  In  an  action 
upon  a  promissory  note  upon  which  a  surety  sets  up  the 
defense  that  payment  had  been  extended  for  a  valuable 
consideration  without  his  consent,  evidence  of  a  represen- 
tation by  the  principal  maker  to  the  holder,  that  the  exten- 
sion was  asked  at  the  instance  and  request  of  the  surety, 
is  admissible,  though  not  made  in  the  presence  of  the 
surety,  because,  if  the  representation  were  in  fact  false,  the 
agreement  to  extend  which  was  secured  by  means  of  the 
false  statement  would  be  invalid  and  ineffectual.—  McDou- 
gall  V.  Walling 78 

2.  Same.  An  agreement  between  a  principal  debtor  and  the 
holder  of  a  note,  to  extend  the  time  of  payment  for  a  defi- 
nite period  after  maturity,  in  order  to  release  the  surety 
must  be  such  an  agreement  as  the  principal  debtor  could 
himself  enforce. —  Id 78 

3.  Release  of  Surety  by  Extension,  A  surety  is  not  entitled  to 
release  by  an  agreement  between  the  principal  and  payee 
to  extend  the  time  of  payment  of  an  obligation,  when 
the  agreement  is  too  indefinite  to  be  enforcible. —  Bank  of 
British  Columbia  v.  Jeffs  230 

4.  Acceptance  of  Interest  in  Advance,  Where  a  creditor,  with- 
out inadvertence  or  mistake,  receives  a  payment  of  in- 
terest in  advance  on  the  note  of  a  debtor,  and  does  not 
expressly  reserve  the  right  to  sue  before  the  expiration  of 
the  period  for  which  interest  is  taken,  there  is  a  contract 
created  to  extend  the  time  of  payment  during  the  period 

for  which  the  interest  is  paid. — Id 230 

5.  Same,    The  extension  of  the  time  of  payment  of  a  note  for 
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a  day  only,  in  consideration  of  the  payment  of  interest  in 
advance,  is  safficient  to  release  a  surety,  when  made  with- 
out his  knowle^lge  or  consent. — Id  230 

6.  Partial  Release  of  Surety — Application  of  Deposit  on  Debt  Due 
Bank.  The  fact  that  the  maker  of  a  promissory  note  tq  a 
bank  has  on  deposit  therein  a  sum  of  money  at  the  time  his 
note  is  past  due,  and  when  action  thereon  is  begun  against 
a  surety,  does  not  impose  a  duty  upon  the  bank  to  apply 
said  sum  in  part  payment  of  the  note  and  thereby  release 
the  surety  pro  tanto,—Id 230 

7.  Suretyship  —  Parol  Evidence  of.  It  may  be  shown  by  parol 
that  one  of  two  or  more  makers  of  a  joint  and  several  note 
was  in  fact  a  surety,  and  was  known  by  the  ]>ayee  to  be 
such  when  the  note  was  taken.— /d 230 

8.  Discharge  of  Surety — Failure  to  Present  Claim  Against  Dece- 
dent's Estate.  The  failure  to  present  a  claim  under  a  con- 
tract of  guaranty  to  the  representatives  of  the  estate  of  the 
principal  guarantor  does  not  effect  a  discharge  of  a  surety 
on  the  guaranty,  inasmuch  as  such  omission  cannot  be 
construed  as  a  release  of  the  principal  by  the  affirmative 
act  of  the  creditor. — Donnerberg  v.  Oppenheimer 290 

9.  Same  —  Death  of  Surety  —  Survival  of  Action.  Under  Code 
Proc.,  §^704,  1042,  providing  for  the  survival  of  certain 
causes  of  action,  the  death  of  a  surety  before  the  principal 
will  not  operate  as  a  discharge  of  the  former's  liability. — 

Id 290 

10.  Bond  of  Building  Contractor — Release  of  Sureties.,  The  fact 
that,  at  the  date  a  building  contract  bond  was  executed,  the 
contractor  had  some  men  upon  the  premises  engaired  in 
work  preparatory  to  the  erection  of  the  building,  does  not 
show  a  want  of  consideration  for  the  bond,  when  there  is  no 
evidence  showing  that  the  contractor  was  in  possession  of 
the  premises  by  direction  or  request  of  the  owner,  or  that 
the  giving  of  the  bond  was  not  an  inducement  to  the  sign- 
ing of  the  contract  on  the  part  of  the  owner. —  De  Mattos  v. 
Jordan 378 

11.  Same.  Sureties  upon  a  building  contractor's  bond  are  not 
discharged  by  deviations  from  the  specifications  in  the  con- 
struction of  the  buildinji^,  nor  even  by  material  alterations, 
when  the  contract  itself  permits  such  alterations. — Id.  . .     378 

12.  Same.  Where  a  building  contractor  was  to  be  paid  monthly 
as  the  work  progressed,  upon  the  supervising  architect's 
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estimate  of  the  amount  of  work  completed,  the  fact  that 
the  owner  accepts  an  order  from  the  contractor  in  favor  of 
a  material  man  and  agrees  to  pay  same,  on  the  day  the 
estimate  becomes  due,  paying  at  the  time  in  cash,  how- 
ever, a  small  percentage  of  the  claim  to  accommodate  the 
material  man,  does  not  constitute  such  a  payment  in  ad- 
vance us  will  release  the  sureties  upon  the  contractor's 
bond.— Jd 378 

13.  Same.  Sureties  upon  a  building  contractor's  bond  are  not 
entitled  to  be  discharged  because  their  principal  was  forced 
to  pay  his  debts,  by  the  acts  of  the  obligee,  as  an  attorney, 
in  securing  the  collection  of  claims  due  from  the  principal 
out  of  moneys  payable  to  him  on  the  building  contract. — 

Id 378 

14.  Same  ^Liability  of  Sureties — Extent  of  Recovery.  Although 
the  owner  who  has  been  obliged  to  complete  the  construc- 
tion of  a  building  himself  by  reason  of  the  abandonment 
of  the  contract  by  the  contractor  may  be  entitled  to  recover 
against  the  sureties  upon  the  latter's  bond,  he  can  only  re- 
cover for  such  of  his  expenses  incurred  for  finishing  the 
work  as  shall  have  been  audited  and  certified  by  the  archi-  . 
tect,  when  tlie  contract  itself  provides  that  the  expenses  in 
curred  for  materials  and  labor  should  be  audited  by  the 
architect  and  that  his  certificate  should  be  conclusive  upon 
the  parties. — Id 378 

15.  Primary  Liability  of  Surety  — Novation.  Where  a  surety  to 
avoid  suit  at  maturity  of  note  upon  which  he  is  liable, 
makes  a  new  note  to  the  payee  with  himself  and  wife  as 
principals,  under  an  agreement  that  such  note  should  be 
the  principal  debt  and  that  the  original  note  should  be  held 
by  the  payee  as  collateral  to  the  new  note,  he  cannot  insist 
that  it  is  the  duty  of  the  payee  to  first  collect  the  original 
note. — McKee  v.  Whitworth  536 

See  Appeal,  15 ;  Husband  and  Wife,  5. 

PROHIBITION,  WRIT  OF. 

1.  When  Li£8 — Restraining  Contempt  Proceedings.  Where  one 
excluded  from  ofiice  by  judgment  of  ouster  refuses  to  yield 
possession  on  the  ground  that  he  has  appealed  from  the 
judgment  and  filed  a  stay  bond,  and  proceedings  for  con- 
tempt are  instituted  against  him,  he  is  not  entitled  to  a 
writ  of  prohibition  to  restrain  the  court  from  further  pro- 
ceeding to  punish  him  for  contempt,  inasmuch  as  he  has 
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a  remedy  by  appeal  from  any  jadfi^ent  of  conviction  thnt 
may  be  rendered  against  him,  and  such  proceeding  for  con- 
tempt is  not  for  the  purpose  of  enforcing  the  judgment  of 
ouster,  but  is  an  independent  proceeding  to  compel  obedi- 
ence to  a  lawful  order  of  the  superior  court. — Fawceti  v.  Su* 
perior  Court 342 

2.  Taxation  of  Costa,  Upon  the  issuance  of  a  writ  of  prohibi- 
tion restraining  action  on  the  part  of  the  superior  court, 
the  costs  should  be  taxed  against  the  party  in  the  original 
action  at  whose  instance  the  court  was  proceeding  unlaw- 
fully.— Statef  ex  rel.  NoUe,  v.  Svperior  Court 500 

3.  Jurisdiction  of  Supreme  Court,  Under  the  constitution  of 
this  state  the  supreme  court  has  jurisdiction  to  issue  writs 
of  prohibition  to  restrain  the  superior  courts  from  proceed- 
ing without,  or  in  excess  of,  jurisdiction,  and  the  supreme 
court  is  not  restricted  in  the  exercise  of  such  power  merely 
to  cases  where  it  may  be  necessary  in  aid  of  its  appellate 
jurisdiction. — State ^  ex  rel.  Amsterdamsch  Trustees  Kantoor, 

V.  Superior  Court 668 

See  Corporations,  14. 
PUBLIC  LANDS.    See  School  Lands  ;  Tide  Land.s. 

QUO  WARRANTO. 

1.  When  Lies — Removal  From  City  Office,  Where  a  public 
officer  of  a  city  has  been  removed  from  office  upon  certain 
charges  and  findings  made  against  him  by  the  msfVor,  who 
has  appointed  a  suoreeeor,  the  proper  remedy  for  the  offi- 
cer removed  is  by  an  information  in  the  nature  of  a  quo  war- 
ranto,— StaJtet  ex  rel.  Niggle,  v.  Kirkxvood 298 

2.  Same  —  Sufficiency  of  Charges.  The  removal  by  the  mayor 
of  a  city  of  a  police  commissioner  is  warranted,  when  it  is 
charged  and  proved  that  as  such  officer  he  attempted  to 
interfere  with  the  administration  of  the  police  department 
in  tlie  enforcement  of  the  law  against  prostitution,  by  seek- 
ing to  influence  the  chief  of  police  to  permit  the  occupation 
of  certain  premises  for  immoral  purposes,  which  the  mayor 
had  ordered  abated  as  a  nuisance,  and  had  attempted  to  re- 
move the  chief  of  police  upon  failing  to  influence  him,  the 
commissioner  being  interested  as  owner  in  certain  of  the 
buildings  so  occupied  for  immoral  purposes,  from  which  the 
mayor  had  directed  the  objectionable  occupants  to  be  re- 
moved.—Id 298 
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3.  Same — Review  of  Proceedings.  A 1  though  charges  preferred 
against  a  public  officer  by  the  mayor  of  a  city  may  be  some- 
what indefinite,  objection  thereto  on  that  gronnd  cannot 
be  raised  in  the  superior  court,  when  the  person  removed 
from  office  had  gone  to  trial  on  them  before  the  mayor  with- 
out objection  and  without  any  motion  to  make  more  spe- 
cific and  certain. — Id 298 

4.  Judgment  of  Ouster — Scope  of    A  judgment  of  ouster  in  a 
proceeding  in  the  nature  of  quo  warranto  diyests  the  per- 
son ousted  of  all  official  authority  whatever,  and  fully  and 
completely  excludes  him  fr6m  the  office  as  long  as  the  judg-    / 
meut  remains  in  force. — Fawcett  v.  Superior  Court ^42 

6.  Same.  A  judgment  in  favor  of  a  relator  in  a  proceeding  by 
information  to  try  the  title  to  a  public  office  is,  from  its 
very  nature,  self-executing,  and,  without  the  aid  of  process 
or  further  action  of  the  court,  it  accomplishes  the  object 
sought  to  be  attained,  so  that  there  is  nothing  upon  which 
a  stay  bond  can  operate,  except  an  execution  for  costs. — 
Id 342 

6.  Same.  A  judgment  of  ouster  is  not  so  suspended  by  an 
appeal  tlierefrom  as  to  entitle  appellant  to  the  possession 
of  the  office  during  the  pendency  of  the  appeal. — State^  ex 
rel.  Mullen,  v.  Superior  Court 376 

7.  Same  — Effect  of  Appeal  After  an  appeal  hUs  been  perfected 
from  a  judgment  of  ouster,  the  superior  court  has  no  juris- 
diction in  that  proceeding,  on  any  ground,  to  order  plain- 
tiff, wh<t  had  been  placed  in  possession  of  the  office,  to 
surrender  possession  to  defendant. — Id 376 

See  Corporations,  13,  14. 
RAPE.    See  Indictment  and  Information,  2. 

RECEIVERS. 

1.  Leave  of  Court  to  Sue.  Leave  of  the  court  appointing  a  re- 
ceiver to  sue  is  not  necessary  before  instituting  suits  in 
matters  connected  with  his  trust. —  Compton  v.  Schwabacher 
Bros.  dkCo 306 

2.  Liabilities  for  Breach  of  Contracts  Prior  to  Appointment.  The 
receivers  of  a  railroad  company  are  not  liable  for  breach  of 
a  contract  to  carry  a  passenger  entered  into  by  the  com- 
pany prior  to  their  appointment. —  Casey  v.  Northern  Pacific 

R.  R.Co 450 
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8.  Action  by — Proof  of  AulkorUy.  In  an  action  by  a  receiver, 
failure  to  introduce  in  evidence  the  order  appointing  him 
will  not  entitle  defendant  to  a  non-suit,  when  the  plaintiff 
testifies  without  objection  that  he  is  such  receiver,  and  the 
action  is  instituted  in  the  court  which  had  appointed  him 
receiver,  and  there  is  no  showing  of  want  of  authority  to 
bring  suit.— TOZow  v.  Cascade  Oat  Meal  Co 652 

See  Banks  and  Banking,  3,  4,  Corporations,  2-4,  6, 
12-14. 

REFORMATION  OF  INSTRUMENTS. 

1.  Mutual  Mistake — Pleading,  The  fact  that  the  complaint,  in 
an  action  for  the  reformation  of  a  mortgage,  does  not  in  ex- 
press terms  aver  that  the  mortgage  was  erroneously  exe- 
cuted through  ''mutual  mistake"  will  not  render  it 
insufficient,  if  it  sets  up  facts  from  which  such  a  con- 
clusion is  inevitable.    Murdoch  v.  Leonard 142 

2.  Contract  of  Married  Woman.  The  deed  or  contract  of  a 
married  woman  may  be  reformed  in  this  state,  in  cases  of 
mutual  mistake,  since  §1410,  Gen.  Stat.,  does  away  with 
the  wife's  legal  disability  to  contract. — Id 142 

3.  Evidence.  In  an  action  to  reform  and  foreclose  a  mortgage 
upon  premises  erroneously  described,  tlie  mortgagors'  own- 
ership of  the  premises  intended  to  be  mortgaged  is  suf- 
ficiently proved  prima  facie  by  evidence  showing  that  the- 
defendants  were  in  possession  of  the  property,  exercising 
acts  of  ownership,  renting  and  receiving  rent  therefor,  in- 
suring same  in  their  own  right  as  owners,  and  that  they 
offered  to  convey  the  property  to  the  mortgagee  in  consid- 
eration .of  a  release  of  the  mortgage  and  the  payment  of  a 
small  sum  of  money.— /d 142 

4.  Reconveyance  Necessary,  In  an  action  to  reform  and  foreclose 
a  mortgage  upon  premises  misdescribed  therein,  the  plain- 
tiff is  not  entitled  to  a  decree,  when  he  has,  in  consideration 
of  a  release  of  the  mortgage,  received  a  deed  conveying  the 
premises  as  erroneously  describe  in  the  mortgage,  and  ha^ 
failed  to  surrender  the  deed  or  to  tender  a  reconveyance  of 
the  premises,  as  misdescribed  therein. — Id 142 

REMOVAL  OF  CAUSES. 

1.  Who  Entitled  to — Parties  to  Mortgage  Foreclosure,  A  non- 
resident defendant  is  not  entitled  to  have  an  action  for  the 
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foreclosure  of  a  mortgage  transferred  to  the  federal  coart, 
when  the  complaiut  states  but  a  single  cause  of  action 
against  all  the  defendants,  and  some  of  them,  aside  from 
the  non-resident  defendant,  are  necessary  parties  to  a  com- 
plete determination  of  the  plaintiflTs  rights. — Northwe$tem 
<fc  Pacific  Hypotheek  Bank  v.  Suksdorf 475 

2.  Time  for  Application.  An  application  by  a  defendant  for  a 
transfer  of  cause  to  the  federal  court  must  be  mude  before 
the  expiration  of  the  time  fixed  by  statute  within  which 
the  defendant  is  called  upon  to  answer,  and  such  right 
cannot  be  enlarged  by  an  extention  of  time  in  which  to  an- 
swer.— Id 475 

REPLEVIN. 

1.  Sufficiency  of  Complaint -- Title  in  Plaintiff,  Where  it  ap- 
pears from  the  complaint  in  replevin  that  plaintiffs  have  a 
special  property  in  a  certain  hay  crop,  and  are  entitled  to  its 
possession,  the  complaint  is  not  subject  to  general  demurrer, 
notwithstanding  it  may  be  alleged  therein  that  they  hold 
a  mortgage  on  the  crop,  if,  at  the  same  time,  it  is  made  to 
appear  that  their  right  to  possession  is  not  dependent  upon 
their  title  as  mortgagees.  iSHnby  v.  Aldridge^  1  Wash.  117, 
distinguished.) — Brookman  v.  State  Ins.  Co 29 

2.  Title  to  Maintain.  Where  goc»ds  have  been  sold  to  a  pur- 
chaser in  consideration  of  an  antecedent  debt  due  him  from 
the  seller,  although  nothing  in  furtherance  of  the  sale  be- 
yond the  manifest  intention  of  the  parties  to  pass  title  has 
been  done,  replevin  will  lie  at  the  instance  6t  the  purchaser 
against  a  third  party,  who  holds  the  goods  under  a  lease  from 
the  seller,  which  has  been  violated.— Poct/ic  Lounge,  etc., 

Co.  V.  Rudebeck 9SS 

3.  Estoppel  to  Deny  P  lainHff's  Title.  Where  a  plaintiff  has  pur- 
chased the  defendant's  property  at  execution  sale  under  a 
judgment  which  has  afterwards  been  vacated,  he  is  estopped 
to  dispute  the  defendant's  title  thereto  in  a  subsequent  action 
instituted  by  the  defendant  against  him  for  the  recovery  of 
the  property. — Benny. v.  Chin  ..     581 

See  Divorce,  1 ;  Husband  and  Wipe,  1. 
RESCISSION.     See  Cancellation  of  Instruments. 
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When  Title  Passes —Intention.  In  determining  whether  title 
has  or  has  not  passed  by  a  contract  of  sale,  the  primary  test 
is  one  of  intention,  and,  if  that  is  manifested  clearly  and 
unequivocally,  it  controle.— Pacific  Lounge,  etc.,  Co.  v.  Rude- 
beck  33g 

SCHOOL  LANDS. 

1.  Sale  of  School  Lands — Improvements  by  Lessee,  The  fact 
that  improvements  on  school  lands  were  placed  thereon  by 
plaintiff's  assignor,  in  pursuance  of  an  agreement  between 
him  and  other  persons  as  to  their  ownership,  is  not  sufficient 
to  defeat  plaintiff's  prima  facie  right  to  recover  the  value 
thereof  in  an  action  against  the,  purchaser  of  such  lands 
from  the  state,  when  such  fact  does  not  appear  of  record. — 

/.  F.  Hart  Lumber  Co.  v.  Rncker 466 

2.  Same.  Where  possession  of  school  lands  has  been  taken 
under  a  lease  from  the  county  commissioners,  and  improve- 
ments made  thereon,  a  subsequent  purchaser  of  such  lands 
cannot  escape  liability  for  the  value  of  such  improvements 
by  reason  of  any  irregularity  in  the  making  of  the  lease. — 

Id ' 466 

3.  Same — Appraisal  of  Value  of  Improvements — Estoppel.  A 
purchaser  of  school  lands  is  estopped  to  claim  that  no  ap- 
praisement of  the  value  of  the  improvements  put  thereon 
by  a  lessee  has  been  made  by  the  board  of  county  commis- 
sioners sufficient  for  the  purposes  of  &  prima  facie  right  of 
recovery,  when  a  letter  from  himself  to  the  board  of  state 
land  commissioners,  which  was  introduced  in  evidence,  ex- 
pressly call  attention  to  the  appraisement,  while  represent- 
ring  that  it  was  too  high.— /d 466 

4.  Improvements  on  School  Lands  — Recovery  of  Value.  The  lia- 
bility of  defendant  for  improvements  on  school  lands,  as  the 
purchaser  thereof,  sufficiently  appears  from  evidence  show- 
ing that  while  the  particular  lot  in  question  was  struck  off 
to  another,  it  was  with  the  understanding  that  the  defend- 
ant was  to  become  the  purchaser,  and  such  understanding 
was  carried  out  by  the  entry  of  defendant's  name  as  pur- 
chaser, by  the  payment  by  him  of  the  ten  per  cent,  of  the 
purchase  price  necessary  to  consummate  the  sale,  and  by  the 
fact  that,  in  a  letter  to  the  land  commissioners  seeking  re- 
lief on  account  of  the  excessive  appraisal  of  the  improve- 
ments, no  claim  was  made  by  him  that  he  was  not  the 
purchaser  at  such  sale. — Id 466 

40—1.')  WASH. 
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5.  Validity  of  Appraisement.  The  fact  that  the  appraisement 
of  the  valae  of  improvements  on  school  lands  was  made  at 
the  time  of  the  sale  thereof,  and  not  at  the  time  the  lands 
were  appraised,  will  not  invalidate  the  appraisement. 
(Holm  V.  Prater,  7  Wash.  207,  distinguished.)    Id 466 

6.  Same — Location  of  Improvements,  The  purchaser  of  school 
lands  who  bids  therefor  with  the  expectation  that  he  must 
pay  the  owner  of  improvements  thereon  for  their  appraised 
value,  cannot  defeat  the  recovery  of  such  owner  on  the 
flpround  that  a  portion  of  the  improvements  are  not  on  the 
land  purchased  but  are  on  tide   and  in  front  thereof. — Id, .  456 

SCHOOLS  AND  SCHOOL  DISTRICTa    See  Counties.  8. 
SHERIFFS  AND  CONSTABLES. 

Mortgage  Foreclosure  Sale  — Sheriff* s  Commission .  A  sh  eriff  is 
not  entitled  to  a  commission  upon  the  sale  of  mortgaged 
premises  under  a  decree  of  foreclosure,  where  the  property 
was  bid  in  by  the  plaintiff  for  the  amount  of  the  mortgage 
debt,  although  the  officer  and  the  purchaser  may  have  in- 
tended that  a  portion  of  the  sum  bid  should  be  in  payment 
of  a  commission  demanded  by  the  officer. —  Soderherg  v. 

King  County  194 

See  MoBTOAGEs,  2. 

STATES  AND  STATE  OFFICERS.    See  Eminent  Domain,  2. 

STATUTES. 

1.  Plurality  of  Subjects  -^Title  of  Act,  An  act  of  the  l^slature 
will  not  be  declared  void  on  the  ground  of  violating  the  con- 
stitutional provision  that  '*  no  bill  shall  embrace  more  than 
one  subject,  and  that  shall  be  expressed  in  the  title,"  unless 
the  violation  is  most  clear — sound  policy  and  legislative 
convenience  requiring  that  this  provision  should  be  liberally 
construed. — Lancey  v.  King  Co 9 

2.  Same.  The  act  of  February  12,  1895,  entitled  ''  an  act  to 
grant  and  prescribe  powers  of  counties  relative  to  public 
works  undertaken  or  proposed  by  the  State  of  Washington, 
or  the  United  States."  contains  but  one  subject  matter, 
which  is  fairly  embraced  within  the  scope  of  its  title.— /d. .      9 

3.  Legislative  Construction.  When  legislative  construction  of 
afi  act  is  made  by  a  subsequent  legislature  and  in  apparent 
ignorance  of  what  the  law  in  force  really  is,  such  con- 
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B traction  can  have  no  force  npon  the  courts,  when  called 
npon  to  construe  the  &ct—St<Uet  ex  reL  Heaton,  v,  Beman. .     24 

4.  Ejqpre$8i(m  of  Subject  in  Title,  The  act  of  March  15,  1898, 
entitled  "An  act  to  provide  for  the  economical  management- 
of  county  affairs/'  and  providing  that  the  salary  allowed  by 
law  to  an  officer  shall  not  exceed  the  amount  of  the  legal 
fees  collected  on  account  of  such  office,  does  not  effect  a 
repeal  of  the  act  of  February  7, 1891,  fixing  the  salaries  of 
justices  of  the  peace  in  incorporated  cities  having  more  than 
five  thousand  inhabitants,  since  such  subject  is  not  em- 
in  the  title  of  the  act  of  March  15,  1893,  and  would  be  un- 
constitutional so  far  as  effecting  that  object  is  concerned. — 
Anderson  v.  Whatcom  County    47 

5.  Amendment  —  Wfien  Ineffectual  The  attempted  amendment 
of  ^  1468,  Code  1881,  by  reference  to  its  section  number,  in 
the  act  of  1883,  being  ineffectual,  such  section  continues  in 
force  as  now  incorporated  in  Code  of  Procedure  as  §980. — 
Poncin  v.  Furth  201 

6.  Repeal  by  Implicalion.  The  act  of  March  2,  1891,  entitled 
*'an  act  providing  for  judges  and  additional  judges  for  the 
superior  court  in  various  counties  in  the  state  of  Washing- 
ton,*' etc.,  is  repealed  by  implication  by  the  act  of  March 
19,  1895,  entitled  '*an  act  in  relation  to  superior  courts  and 
the  election  of  superior  court  judges,''  as  the  plain  intent 
of  the  legislature  appears  in  the  latter  act  to  be  to  provide 
for  the  election  of  all  the  superior  court  judges  of  the  state 
by  the  districts  provided  for  in  the  act, — State,  ex  reL  Dustin, 

V.  Rusk     403 

7.  Titles  of  Acts.  The  subject  matter  of  an  act  providing  for 
the  election  of  superior  court  judges  by  newly  established 
districts  is  sufficiently  embraced  in  the  title  reciting  that  it 
is  *'  an  act  in  relation  to  superior  courts  and  the  election  of 
Superior  court  judges. " — Id 403 

8.  Constitutionality — Scope  of  Title.  The  title  of  hu  act  showing 
that  its  object  is  to  provide  for  the  organization  and  gov- 
ernment of  irrigation  districts  and  the  sale  of  bunds  arising 
therefrom  is  not  broad  enough  to  embrace  a  provision  in 
the  act  for  validating  the  indebtedness  of  a  district  previ- 
ously organized  and  the  levying  of  a  tax  to  pay  the  same. — 
Pereival  v.  Cowychee  tC  Wide  Hollow  Irrigation  District 480 

See  Appeal,  2. 
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STIPULATIONS. 

When  Proof  of  Signatures  Unnecessary,  One  who  joins  in 
siting  a  stipulation  with  the  other  parties  in  the  action  in 
effect  authenticates  the  signatures  of  the  others  and  is  not 
in  a  position  to  dispute  them  and  insist  on  the  court's  re- 
quiring proof  of  any  of  the  signatures. — Jones  r.  Wolvetton.  690 

See  Executors  and  Administrators,  6. 

SUBROGATION. 

Assumption  of  Mortgage — Right  to  Subrogation,  A  person  who 
has  assumed  and  agreed  to  pay  a  mortgage  cannot,  upon 
making  the  payment,  be  subragated  to  the  rights  of  the 
mortgagee. — Isensee  v,  Austin 352 

See  Judgments,  5. 
SUNDAY  LAWS.     See  Goxstitutional  Law,  4. 

SURVIVAL  OF  ACTIONS. 

1.  Decease  of  Joint  Debtor — Survival  of  Liabilitjf,  Upon  the 
death  of  a  joint  debtor,  the  right  of  action  on  the  liability 
survives  against  his  representatives. — Megrath  v.  Oilmore. ..  558 

2.  Same — Death  Pending  Appeal — Substitution  of  Executors  — 
Failure  to  Present  Claim,  Where  pending  an  appeal  from 
a  judgment,  the  appellant  dies  and  his  executors  are  substi- 
tuted by  stipulation,  they  cannot  on  a  retrial  of  the  cause 
after  reversal,  demand  a  non-suit  on  the  ground  that  the 
claim  in  action  had  never  been  presented  to  them  as  exe- 
cutors.—/d  558 

See  Principal  and  Surety,  9. 

TAXATION. 

1.  Foreclosure  of  Lien —  Validity  of  Assessment  Roll.  An  assess- 
ment roll,  which  is  suflicient  to  authorize  the  proper  officer 
of  the  city  to  collect  the  taxes  is,  prima  facie  sufficient  to 
authorize  the  court  to  decree  forclosure  for  non-payment  of 
such  taxes. — Olympia  v.  Stevens 601 

2,  Same— Illegal  Valuation — Evidence,  A  finding  that  a  board 
of  equalization  had  raised  the  valuation  of  city  property  to 
a  higher  sum  than  they  consider  it  worth,  is  not  w^arranted 
by  evidence  tending  to  show  that  the  valuation  placed  on 
the  property  by  the  assessor  was  nearer  its  cash  value,  and 
that  several  members  of  the  board  had  made  statements  to 
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the  effect,  that  it  was  neciessary  to  place  a  high  valuation 
upon  the  property  of  the  city  to  enable  it  to  meet  necessary 
oblifirations,  when  the  positive  evidence  of  the  members  of 
the  board  is  that  they  had  no  intention  of  raising  the  value 
of  property  beyond  what  was  believed  to  be  its  cash  value. 
—Id 601 

3.  Same — Fraud.  No  question  of  fact  as  to  the  valuation 
placed  on  property  can  be  raised  in  an  action  to  foreclose  a 
tax  lien  thereon,  unless  it  is  first  shown  that  the  action  of 
the  board  of  equalization  in  valuing  it  was  illegal  or  fraudu- 
lent.—/d  601 

See  Appeal,  3<);  Constitutional  Law,  5;  Municipal 
CoBPORATiONS,  2,  11-13;  Payment,  3. 

TENANCY  IN  COMMON. 

Recovery  of  Expenditures  Made  by  Co-Tenant.  A  claim  of  one 
co-tenant  against  the  others  on  account  of  expenditures 
made  by  him  upon  the  common  property  of  all  cannot  be 
collected  otherwise  than  by  the  retention  of  the  property 
until  it  is  ptkid,— Huston  v.  Becker 586 

TIDE  LANDS.    See  Eminent  Domain,  2, 

TRESPASS. 

Evidence — Market  Value  of  Property  Destroyed.  In  an  action 
of  trespass  by  a  lessee  to  recover  damages  for  the  tearing 
down  of  a  leased  building  and  the  removal  of  the  lessee's 
effects  therefrom,  evidence  of  the  market  value  of  the  build- 
ing and  contents  is  admissible. — Froelich  v.  Morse 636 

TRIAL. 

1.  When  Findings  Unnecessanf.  Neither  findings  of  fact  nor 
conclusions  of  law  are  required  on  the  part  of  a  trial  court 
when  it  grants  a  motion  for  a  non  suit  in  a  jury  case. — 
Barkley  v.  Barton 33 

2.  Evidence  Responsive  to  Issues.  Where  no  attack  has  been 
made  upon  an  answer  to  a  complaint  in  the  lower  court, 
the  defendant  is  entitled  to  have  the  jury  charged  upon  any 
phase  of  the  case  as  made  by  the  evidence,  which  is  respon- 
sive to  the  issues. — Secor  v.  Oregon  Imp.  Co 85 

3.  Instructions — Harmless  Error.  Errors  growing  out  of  a 
charge  are  always  to  be  disregarded  when  the  verdict  is  so 


774  INDEX— Vol.  16. 


TRIAL— Continued. 


plainly  in  accordance  with  the  evidence  that  it  follows  as  a 
conclusion  of  law  thereon. — Id 35 

4.  Admission  of  Incompetent  Evidence  —  Harmless  Error.  In 
the  foreclosure  of  a  mortgage  to  a  corporation,  the  admis- 
sion of  other  than  record  proof  as  to  the  change  of  name 
of  the  corporation  from  that  stated  in  the  mortgase  to  t  e 
one  under  which  the  action  was  prosecuted  is  not  prejudicial 
error,  when  the  record  also  shows  a  finding,  without  an  ex- 
ception to  it,  that  ''the  plaintiff  company  was  and  now  is 
the  owner  and  holder  of  said  mortgage.''—  United  States 
Savings  and  Loan  Co.  v.  Cade 38 

5.  Instructions — Waiver  of  Objections.  Error  in  giving  an  in- 
struction will  not  be  considered  on  appeal,  when  it  appears 
that  a  number  of  special  exceptions  to  the  instructions 
were  taken,  stating  the  reasons  and  grounds  thereof  with 
particularity,  but  that  the  error  urged  in  the  appellate 
court  had  not  been  made  a  ground  of  exception  in  the 
court  below. — Edmunds  v.  Black 73 

6.  Trial  by  Court—  Sufficiency  of  Findings.  The  fact  that 
findings  of  fact  made  by  the  court  are  obscure,  indefinite 
and  uncertain,  and  do  not  set  out  the  specific  facts  estab- 
lished by  the  proofs,  cannot  be  urged  as  error,  when  the 
decree  based  thereon  is  one  dismissing  the  action  for  the 
reason  that  plaintiffs  had  failed  to  make  out  a  case. — 
Thome  v.  Joy  83 

7.  Admission  of  Further  Evidence  After  Case  Closed.  It  ia 
within  the  discretion  of  the  trial  court  to  reopen  the  case 

for  the  introduction  of  additional  testimony. — Id 83 

8.  Failure  to  Transmit  Instructions  to  Jury  Room  on  Demand. 
The  fact  that  one  instruction  given  by  the  court  had  been 
inadvertently  withheld  by  the  clerk,  upon  a  request  from 
the  jury  during  their  deliberations  to  have  the  instructions 
sent  them,  cannot  be  urged  as  error,  in  the  absence  of  any 
showing  that  the  appellant  was  prejudiced  by  such  omis- 
sion.— North  River  Boom  Co.  v.  Smith 138 

9.  Inconsistency  Between  General  Verdict  and  Special  Findings. 
Where  the  special  findings  of  the  jury  are  inconsistent  with 
the  general  verdict,  the  former  controls  the  latter. — Pepper- 
all  V.  City  Park  TransU  Co 176 

10.  Instructions  —  Coristruction  as  a  Wfiole.  The  fact  that  the 
court  in  charging  the  jury  as  to  the  right  of  plaintiff  to  re- 
cover in  case  of  the  defendant's  negligence,  left  out  of  con- 
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sideration  the  qaestioa  of  contributory  negligence  of  the 
plaintiff,  is  not  error,  when  the  court  expressly  charges  tlie 
jury  upon  that  point  later  in  the  course  of  its  instructions. — 
Carroll  v,  Burleigh 208 

11.  Sufficiency  of  Exceptions  to  Instructions.  Under  Laws  1898, 
p.  112,  §4,  providing  that  "Exceptions  to  a  charge  to  a 
jury  .  .  .  may  be  taken  by  any  party  by  stating  to  the 
court  .  .  .  that  such  party  excepts  to  the  same,  speci- 
fying • .  .  the  parts  of  the  charge  excepted  to,"  a  general 
exception  to  a  charge  of  the  court  setting  forth  four  distinct 
elements  of  damage  upon  which  plaintiff  might  recovef,  if 
he  made  out  his  case,  is  insufficient  for  the  purpose  of 
securing  a  review  on  appeal,  when  three  of  the  elements  of 
damage  discussed  by  the  court  are  manifestly  correct,  and 
the  attention  of  the  court  was  not  directed  to  the  particular 
portion  of  the  charge  complained  of. — McDonough  v.  Great 
NoHhern  Ry,  Co 244 

12.  Misconduct  of  Jury — Ascertainment  of  Verdict  by  Lot.  When 
a  jury  has  determined  upon  a  verdict  in  favor  of  a  plaintiff 
in  an  action  for  the  recovery  of  damages,  there  is  no  impro- 
priety in  the  jury's  resorting  to  lot  to  find  the  average  sense 
of  the  jury  upon  the  amount  of  the  verdict  to  be  returned, 
when  there  is  no  agreement  to  be  bound  thereby  and  the 
minds  of  the  jurors  are  free  to  deliberate  and  act  upon  the 
result,  using  the  same  as  a  basis  of  discussion  in  arriving  at 
the  amount  of  the  recovery  they  should  award. —  Watson  v. 
Reed.  440 

13.  Conduct  of  Trial.  The  fact  that  the  court  asked  counsel  for 
defendant,  in  the  presence  of  the  jury,  whether  they  had 
any  objection  to  the  separation  of  the  jury  before  verdict, 
is  not  ground  of  reversal,  in  the  absence  of  any  proof  that 
defendant  was  prejudiced  thereby. — State  v.  Holedger  ...   .  443 

14.  Withdrawal  of  Case  from  Jury,  Where  there  is  no  conflict 
in  the  proofs,  the  court  is  authorized  in  taking  the  case  from 
the  jury  and  rendering  judgment  for  the  amount  claimed. 

—  Underwood  v.  Stack 497 

• 

15.  Request  for  Written  Instructions — Failure  of  Court  to  Comply. 
The  giving  of  a  partly  written  and  partly  oral  charge  to  the 
jury  is  error,  where  written  instructions  have  been  re- 
quested ;  and  the  fact  that  a  stenographer  present  in  court 
took  down  the  charge  as  given  by  the  judge  is  not  a  suffi- 
cient compliance  with  the  requirements  of  the  statute  in 
that  respect.— /State  v.  Miles. 534 
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16.  Misconduct  of  Judge— Entering  Jury  Room,  The  action  of 
the  trial  court  in  leaving  the  bench  and  entering;  the  jury 
room,  at  the  request  of  that  hody  while  in  consultation,  is 
such  misconduct  as  to  warraut  a  reversal.- /Stotrt'.  Wroth. .  621 

17.  Non-Suit— Effect  of  Evidence  Improperly  AdmiUed,  A  non- 
suit is  improper,  when  there  is  sufficient  testimony  to  sus- 
tain a  verdict,  although  the  facts  testified  to  may  be 
inadmissible  in  evidence  and  are  only  properly  in  the  case 
as  a  result  of  the  unchallenged  examination  of  witnesses. — 
Dutcher  v.  Howard 693 

See  Appeal,  5. 

TRUSTS. 

1.  Creation  and  Extinguishment  —  Voluntary  Associations. 
Where  a  voluntary  association  has  been  formed,  known  as 
the  Fishermen's  Union,  for  the  purpose  of  maintaining  the 
price  of  lish,  which  were  to  be  sold  through  a  committee, 
moneys  advanced  for  the  tish  by  a  purchaser  do  not  become 
the  joint  property  of  the  members  oi  the  union  to  be  held 

in  trust  for  distribution  among  them. — Foumie  v.  Sft^pard.     94 

2.  Same.  Where  money  of  an  association,  held  in  trust  by 
one  member  thereof,  has  been  paid  out  to  another  party, 
its  trust  character  is,  in  the  absence  of  fraud,  thereby  lost, 
and  cannot  be  enforced  as  against  such  third  party.— Jd. . .     94 

3.  Powers  of  Trustee  Holding  Legal  Title.  The  authority  of  a 
trustee  to  deal  with  real  property,  the  legal  title  of  which 
has  been  vested  in  him  by  the  cestui  que  trust,  cannot  be 
questioned  by  third  parties  dealing  with  him,  so  long  as 
such  authority  is  not  denied  by  the  cestui  que  trust. — Moody 

V.  Noyes 128 

See  Appeal,  1;  Equity,  1;    Executors  and  Adminis- 
trators, 3,  4, 

VENDOR  AND  PURCHASER.    See  Accounting  ;  Damages,  5 ; 
Frauds,  Statute  of. 

venue"  in  civil  oases. 

Application  for  Change  —  Waiver.  A  party  entitled  to  a  change 
of  venue  under  Code  Proc.,  §  162,  because  sued  in  a  county 
other  than  that  of  his  residence,  does  not,  after  having 
made  proper  demand  for  change,  waive  his  rightthereto  by 
failing  to  appear  at  the  time  a  ruling  is  had  upon  his  appli- 
cation.—  Statey  ex  ret  Stockman,  v.  Superior  Court 366 
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WHARVES. 

1.  PriffcUe  Oumership  —  Right  of  PtibUc  to  Use.  A  wharf  beloDg- 
ing  to  an  individual  may  from  its  lise  become  in  its  nature 

a  public  wharl — Barrington  v.  Commercial  Dock  Co 170 

2.  Same.  While  Gren.  Stat.,  (2136,  recognizee  the  right  of  a 
private  ownership  in  wliarves,  the  section,  as  a  whole  can- 
not be  construed  to  mean  that  such  private  property  may 
not  be  devoted  to  such  use  as  will,  in  contemplation  of  law, 
make  it  partake  of  the  nature  of  a  public  wharf. — Id 170 

3.  Same.  Every  vessel  has  a  license  to  use,  for  her  safety  or 
convenience,  any  public  wharf,  on  navijrable  waters,  or  any 
private  wharf,  which  by  the  nature  of  its  use,  becomes 
affected  with  a  public  interest  upon  the  payment  of  rea- 
sonable wharfage  charges. — Id 170 

WILLS. 

1 .  Construction  —  Rights  of  Legatee's  Administrator,  A  will 
bequeathing  to  each  of  the  testator's  two  children  one-half 
of  all  the  moneys  that  may  be  realized  from  the  sale  of  all 
his  real  and  personal  property,  to  be  paid  to  them  on  their 
attaining  the  age  of  twenty-one  years  respectively,  is  a  de- 
vise to  the  children  and  not  to  the  executor,  though  the 
will  may  further  provide  that  all  the  property  is  devised 
to  an  executor,  in  trust,  with  power  to  sell  same  and  invest 
the  proceeds  in  securities,  until  the  children  attain  their 
majority,  when  principal  and  interest  is  to  be  paid  over  to 
them. — Rogers  v.  Strobach » 472 

2.  Same.  Upon  the  death  of  one  of  the  devisees  under  such 
will  before  having  attained  his  majority,  the  administrator 
of  his  estate  is  entitled  to  demand  and  receive  his  portion 
from  the  executor. — Id 472 

See  Executors  and  Administrators,  3,  4. 

WITNESSES. 

1.  Transactions  with  Decedent — Interest  of  Witness.  The  rule 
excluding  the  testimony  of  an  interested  party  in  an  action 
against  the  executor  of  a  deceased  person,  will  apply  to 
one  who  has  conveyed  away  his  interest  in  the  land  which 
is  the  subject  matter  of  the  action  by  a  deed  absolute  on 
its  face  but  in  reality  only  a  mortgage,  even  though,  for  the 
purpose  of  rendering  his  testimony  competent,  h^  execute 
a  release  of  his  right  to  redeem. — Thome  v.  Joy 83 
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WITNESSES— Continued. 

2.  Same.  Agreements  and  arrangements  entered  into  with  a 
deceased  person  cannot  be  given  in  evidence  in  an  action 
against  his  executor  by  parties  whose  interests  are  adverse, 
even  if  competent  as  to  another  defendant  in  the  action, 
when  the  relief  sought  against  such  other  defendant  is  in- 
cidental to  the  principal  object  sought  by  the  action  against 
such  executor,  and  when  the  court  has  not  been  sufficiently 
advised  as  to  the  restrictive  purpose  for  which  the  evidence 
was  offered.— /d 83 

3.  Impeachment  by  Stenographer's  Notes,  A  transcript  of  the 
stenographer's  notes  showing  the  testimony  of  a  witness 
on  a  former  trial,  is  not  competent  evidence  for  impeach- 
ing the  witness's  testimony  in  a  subsequent  trial  of  the 
same  cause. — Redford  v,  Spokane  Street  Railway  Co 419 

4.  Impeachment.  A  witness  cannot  be  impeached  as  to  his 
truth  and  veracity  by  the  testimony  of  other  witnesses  that, 
from  their  knowledge  of  his  reputation,  they  would  not 
believe  him  under  oath. — Staie  v.  Miles 534 

6.  Scope  of  Examination — Reasons  for  Positive  Testimony  <u  to 
Facts.  Where  a  witness  has  testified  positively  to  a  fact  it 
is  not  competent  for  the  party  introducing  him  to  elicit 
from  the  witness  a  statement  as  to  the  reasons  which  led 
him  to  come  to  the  conclusions  to  which  he  has  testified. — 
Sprenger  v.  Tacoma -Traction  Co 660 

6.  Re-examination  —  May  Cover  Ground  of  Cross-examincUion. 
Where  couftsel  examine  a  witness  as  to  facts  not  admissible 
in  evidence  the  other  party  is  entitled  to  re-examine  as 
to  the  testimony  elicited. — Duicher  v.  Howard . .  603 

See  EviDBNGB,  3,  4 ;    Homicide,  4. 
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